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Orat  y.  Jackboit. 

(61N.H.9.) 

€hmm&n  carrier  — low  beyond  Hm.    LnlotL 

Dtfendants,  oommon  carriers  between  P.  and  B.,  took  a  package  at  P.  for  R.,  a 
plam  in  another  State  beyond  their  terminas.  At  B.,  the  end  of  their  line, 
according  to  castom  they  delivered  it  to  another  carrier  and  it  was  by  him 
lost.  HM,  (1)  that  whether  or  not  defendants  undertook  to  carry  the  package 
beyond  B.  was  a  question  of  fact,  and  the  Judge  who  tried  the  facts  having 
found  that  there  was  no  such  undertaking,  a  verdict  for  the  defendant  would 
not  be  set  aside ;  (2)  that  if  goods  be  lost  in  tranaUu  from  one  State  to  another, 
the  lex  loci  where  the  loss  occurs  governs  the  rights  of  the  parties.  {See 
note,  p.  40.) 

Action  against  defendants  as  common  carriers  for  ine  loss  of  a 
package  of  141  received  by  them  at  Portsmouth,  N.  H.,  for  Beading, 
Mass.,  and  lost  in  transitu.  The  case  was  by  consent  of  counsel 
tried  by  the  court.    The  facts  found  were  as  follows : 

Defendants  are  carriers  between  Portsmouth  and  Boston,  but 
take  packages  for  all  parts  of  the  country,  which,  when  far  beyond 
either  terminus  of  their  route,  they  turn  over  to  other  carriers  for 
forwarding.  Defendants  received  of  plaintiff  the  package  in  ques- 
tion, directed  to  '^  Miss  Nancy  Thrasher,  Beading,  Mass.,'^  and  were 
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paid  fall  charge  for  transportation  the  whole  distance.  Defendanta 
gave  plaintiff  a  receipt  as  follows : 

''Jackson  &  Co.,  Portsmouth  and  Boston  Express,  Portsmoath, 
July  11, 1865.  $41.00.  Received  of  Calvin  Gray,  package  Wd  to 
contain  forty-one  dollars,  directed  to  Miss  Nancy  Thrasher,  Rend- 
ing, Mass.,  per  Jackson  &  Co.    Marden." 

Reailing  was  beyond  defendants'  line,  but  the  plaintitt  did  not  know 
i  ,  and  was  not  informed  by  defendants  at  the  time,' and  he  under- 
stood that  defendants  undertook  to  deliver  the  package  as  directed; 
defendants  understood  that  they  were  to  do  no  more  than  they 
subsequently  did.  There  was  no  conversation  upon  this  subject 
between  the  parties,  but  such  the  court  found  to  be  the  under- 
standing. 

Defendants  carried  the  package  to  the  end  of  their  route  and 
delivered  it  over  to  another  carrier  with  whom  they  had  no  business 
connection,  paid  for  its  transportation  and  took  the  carrier's  receipt 
The  second  carrier  converted  the  package  and  contents  to  his  own 
ase.  Before  this  action  was  brought  a  demand  for  the  money  was 
inly  made  of  the  defendants. 

The  court  found  a  verdict  for  the  defendants,  to  which  the  plaiatifl 
excepted  and  moved  for  a  new  trial. 

Minotf  Tappaii  £  Mugridge,  for  plaintifEl 
(7.  P.  Satiborn,  for  defendants. 

Doe,  J.  "  Whenever  any  subject  takes  upon  himself  a  public  trust 
for  the  benefit  of  the  rest  of  his  fellow-subjects,  he  is  eo  ipso  bound 
to  serve  the  subject  in  all  the  things  that  are  within  the  reach  and 
comprehension  of  such  an  office,  under  pain  of  an  action  against 
him,"  says  Holt,  C.  J.,  in  La7ie  v.  Cotiofi,  12  Mod.  472, 484,  where  he 
names  innkeepers  and  common  carriers  as  engaged  in  public  official 
duties.  One  who,  in  the  language  of  Lord  Holt,  "has  made  pro- 
fession of  a  public  employment,"  or  "exercises  a  public  employ- 
ment" {Coggs  V.  Bernardy  2  Ld.  Raym.  917),  is  bound  to  serve  the 
public  while  he  remains,  or  professes  to  remain,  in  that  employment 
The  obligation  of  a  common  carrier  of  goods  is  "  to  recuive  and 
carry  goods  according  to  his  public  profession."  Joluisofi  v.  h.  /?. 
Co.,  4  Exch.  3G7,  373. 

The  defendants  have  taken  upon  themselves  the  pubic  iffice, 
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trnst^  and  duty  of  common  carriers  between  Portsmouth  and  Boston, 
but  not  between'  Boston  and  Beading.  They  were  under  an  obli- 
gation as  common  carriers  to  receive  the  plaintiff's  parcel  and  carry 
it  to  Boston.  That  was  their  official  duty.  Assuming  the  office, 
they  promise  to  perform  its  duties.  This  is  common  law.  But  it 
was  no  part  of  their  official  duty  to  carry  the  parcel  to  Reading,  or 
to  receive  it  coupled  with  a  contract  to  carry  it  to  Reading.  And 
when  the  plaintiff  accuses  them  of  violating  a  contract  to  carry  it 
to  Reading,  the  plaintiff  must  prove  the  contract  on  which  he 
relies.  It  is  not  proved  by  the  official  duty  of  their  public  employ- 
ment, because  that  does  not  extend  beyond  Boston.  A  contract  to 
carry  the  parcel  to  Reading  must  be  a  mutual  understanding  of  thd 
parties.  It  may  be  proved  expressly  or  by  implication,  by  direct  or 
circumstantial  evidence,  by  writing  or  parol,  by  words  or  conduct 
or  usage.  The  understanding  may  be  mutual,  in  contemplation  of 
law,  if  the  defendants  are  estopped  to  deny  that  it  is  mutual. 

In  fft/de  V.  T.  N.  Co.,  5  T.  R.  389  (decided  in  1793),  the 
defendants,  a  navigation  company,  carried  cotton  to  Manchester, 
where  it  was  put  in  a  warehouse,  and  burned  the  same  night  In 
the  bill,  made  out  by  the  defendants  and  paid  by  the  plaintiffs  when 
the  cotton  was  received  by  the  defendants,  was  a  charge  for  cartage, 
which  was  intended  for  the  cartage  to  the  defendants'  warehouse  in 
Manchester.  Formerly  the  defendants  employed  their  own  carts, 
but  had  latterly  given  up  this  business,  together  with  the  profits 
derived  from  it,  to  their  book-keeper ;  and  the  plaintiffs  knew  that 
the  cartage  was  received  for  him.  A  verdict  was  found  for  the 
plaintiffs,  and  the  defendants  tnoved  to  set  it  asida  The  only 
ground  upon  which  the  motion  could  be  granted  was  that  there  was 
no  evidence  to  sustain  the  verdict.  The  only  question  for  the  court 
was,  whether  there  was  any  evidence  from  which  the  jury  could 
have  found  the  fact  that  the  defendants  undertook  as  common  car- 
riers to  cart  the  cotton  to  the  plaintiffs'  warehouse,  and  the  decision 
was  in  favor  of  the  plaintiffs.  Mr.  Justice  Buller  said :  *'  It  is 
like  the  case  of  an  innkeeper,  who  agrees  with  his  head  ostler  that 
the  latter  shall  supply  the  customers  with  post-horses ;  in  which 
case,  if  goods  be  lost,  the  innkeeper  is  liable,  because  he  holds  him- 
self out  to  the  public  as  the  responsible  person."  All  the  judges 
held  that  the  charge  for  cartage  showed  that  the  defendants  under- 
took to  deliver  the  cotton  at  the  plaintiff's  warehouse.  Wlietlier 
such  an  undertjiking  was  shown  by  such  a  charge  under  the  nircuin- 
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fitances  wad  a  question  of  fact  which  the  jury  had  decided;  and  the 
court  could  decide  nothing  more  than  this  —  that  the  charge  was 
evidence  from  wliich  the  jury  might  properly  have  found  the  under- 
taking. But  the  court,  in  accordance  with  the  English  custom  of 
the  judge  giving  his  opinion  on  the  weight  of  the  evidence,  spoke 
of  the  evidence,  not  as  tending  to  prove  or  competent  to  prove  the 
fact,  but  as  proving  it 

Judge  Kedfield  says,  that  in  England,  until  a  late  period,  the 
usage  of  inland  common  carriers  was  to  employ  their  own  porters 
to  deliver  parcels;  that  chose  who  dealt  with  them  acted  upon  the 
faith  of  their  making  a  personal  delivery;  and  that  **  Hyde  v.  TV. 
and  M,  Nav,  CV,  5  T.  R.389,  is  decided  upon  this  ground,  and  upon 
the  additional  fact  that  the  carriers  charged  for  cartage  to  the  house 
of  the  consignee,  thus  showing  that  they  so  understood  the  con- 
tract." F.  &  M.  Bank  v.  C,  T.  Co.,  23  Vt.  208,  209.  In  that  view 
of  the  subject  there  are  no  legal  elements  except  the  common  doc- 
trine of  estoppel  and  the  general  principle  that  a  mutual  under- 
standing may  be  a  contract.  If  the  currier  and  the  consignor 
understand  that  the  carrier  undertakes  to  deliver  a  parcel  at  the 
town  to  which  it  is  directed,  or  to  the  person  to  whom  it  is 
directed,  or  at  his  house  or  shop,  the  mutual  understanding 
is  the  contract.  The  usage  of  making  such  delivery  may  be 
evidence  tending  to  show  the  fact  of  an  understanding  that 
a  particular  parcel  is  to  be  delivered  according  to  the  usage.  If  the 
consignor  had  and  the  carrier  had  not  such  an  understanding,  the 
carrier's  usage  may  be  evidence  tending  to  show  the  fact  that  he 
held  himself  out  and  practically  represented  himself  as  undertaking 
to  do  what  he  usually  did;  and  if  the  consignor  acted  on  the  faith 
of  such  holding  out  and  practical  representation,  the  doctrine  of 
estoppel  may  be  applied.  The  carrier  may  be  estopped  to  deny  that 
he  understood  the  contract  to  be  what  his  conduct  induces  the 
consignor  to  understand  it  to  be.  And  the  usage  of  other  carriers 
may  tend  to  show  the  fact  that  the  defendant,  by  carrying  on  their 
kind  of  business,  lield  himself  out  as  undertaking  to  carry  goods 
according  to  the  usage  of  his  neighborhood;  and  an  estoppel  may 
be  rai.^ed  in  that  way. 

In  this  view  there  is  no  law  peculiar  to  this  branch  of  the  con- 
tract of  a  common  carrier.  There  is  no  law  in  it,  except  the  ele- 
mentary and  general  principles  applicable  to  all  contracts,  that  a 
contract   is  a  mutual   understanding,   and   that  a  party   may  be 
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estopped  tc  deny  that  his  understanding  was  snch  as  he  indntsed 
the  other  party  to  believe  it  to  be.  All  the  rest  of  the  question, 
whether  by  an  implied  contract  a  carrier  undertook  to  carry  goodii 
beyond  his  route^  is  a  question  of  fact  to  be  determined  upon  tho 
efidonce  by  the  tribunal  authorized  to  try  the  questions  of  fact 
involved  in  the  issue. 

How  can  so  plain  a  question  of  fact  be  changed  into  a  question 
of  law  ?  In  Muschamp  v.  L,  (&  P,  J.  R.  Co.,  8  M.  4  W.  421  (decided 
in  1841y  and  everywhere  accepted  as  the  leading  case  on  this  snb- 
ject),  it  was  held  to  be  a  question. of  fact.  A  parcel  directed  to  a 
place  beyond  the  defendant's  route,  and  carried  by  them  through 
their  route  and  forwarded,  was  afterward  lost.  Baron  Rolpb 
"stated  to  the  jury,  in  summing  up,  that  where  a  common  carrier 
takes  into  his  care  a  parcel  directed  to  a  particular  place,  and  does 
not  by  positive  agreement  limit  his  responsibility  to  a  part  only  of 
the  distance,  that  \^  prima  facie  evidence  of  an  undertaking  on  his 
part  to  carry  the  parcel  to  the  place  to  which  it  is  directed ;  and 
that  the  same  rule  applied,  although  that  place  were  beyonc  the 
limits  within  which  he  in  general  professed  to  carry  on  his  trade  of 
a  carrier."  The  jury  found  a  verdict  for  the  plaintiff,  and  the 
defendants  moved  "  for  a  new  trial  on  the  ground  of  misdirection." 

**Lord  Abinger,  C.  B. — The  simple  question  in  this  case  is, 
whether  the  learaed  judge  misdirected  the  jury  in  telling  them  that 
/f  the  case  were  stripped  of  all  other  circumstances  beyond  the  mere 
fact  of  knowledge  by  the  party  that  the  defendants  were  carriers 
only  from  Lancaster  to  Preston,  and  if,  under  such  circumstances, 
they  accepted  a  parcel  to  be  can-ied  on  to  a  more  distant  place,  they 
were  liable  for  the  loss  of  it,  this  being  evidence  whence  the  jury 
might  infer  that  they  undertook  to  carry  it  in  safety  to  that  place. 
I  think  that  in  this  proposition  there  was  no  misdirection.  It  is 
admitted  by  the  defendants'  counsel,  that  the  defendants  contract 
to  do  something  more  with  the  parcel  than  merely  to  carry  it  to 
Preston :  they  say  the  engagement  is  to  carry  it  to  Preston,  and 
there  to  deliver  it  to  an.  agent  [of  the  plaintiff]  who  is  to  fiarry  it 
further,  who  is  afterward  to  be  replaced  by  another,  and  so  on  until 
the  end  of  the  journey.  *  ♦  *  But  if,  as  it  is  admitted  on  both 
sides,  it  is  clear  that  something  more  was  meant  to  be  done  by  the 
defendants  than  carrying  as  far  as  Preston,  it  is  not  for  the  jury  to 
say  what  is  the  contract,  and  how  much  more  was  undertaken  to  be 
done  by  them  ?    Now,  it  certainly  might  be  true  that  the  contract 
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between  these  parties  was  such  as  that  suggested  by  the  counsel  for 
the  defendants  ;  but  other  views  of  the  case  may  be  suggested  quite 
as  probable.  *  *  *  Is  it  not  then  a  question  for  the  jury  to  8ay 
what  the  nature  of  this  contract  was;  and  is  it  not  as  reasonable  an 
inference  for  them  to  draw,  that  the  whole  was  one  contract,  as  the 
contrary?  •  •  •  Suppose  the  owner  of  goods  sent  under  such 
circumstances,  when  he  finds  they  do  not  come  to  hand,  comes  to  the 
railway  office  and  makes  a  complaint,  then,  if  the  defendants'  argu- 
ment in  this  case  be  well  founded,  if  the  railway  company  refuse 
to  supply  him  with  the  name  of  the  new  agent,  they  break  their 
contract.  It  is  true  that,  practically,  it  might  make  no  great  differ- 
ence to  the  proprietor  of  the  goods  which  was  the  real  contract,  if 
their  not  immediately  furnishing  him  with  the  name  would  entitle 
him  to  bring  an  action  against  iheni.  But  the  question  is,  why 
should  the  jury  infer  one  of  these  contracts  rather  than  the  other  ? 
Which  of  the  two  is  the  most  natural,  the  most  usual,  the  most 
probable  ?  *  *  *  The  whole  matter  is  therefore  a  question  for 
the  jury,  to  determine  what  the  contract  was  on  the  evidence  before 
them.    •    *    • 

**  Gurnet,  B.  I  think  there  was  no  misdirection  in  this  OASd, 
and  that  the  jury  might  fairly  infbr  the  contract  was  such  as  wai 
stated  by  the  learned  judge." 

In  this  explicit  manner  the  undertaking  of  the  carrier  to  be  re- 
sponsible for  the  delivery  of  the  parcel  beyond  his  own  route  was 
held  to  be  a  pure  question  of  fact,  to  be  determined  by  the  jury  on 
the  evidence.  There  was  such  an  undertaking,  if  both  parties  so 
understood  it  Whether  there  was  such  an  understanding,  was 
plainly  a  question  of  fact,  and  no  attempt  was  made  to  change  it 
into  a  question  of  law.  It  was  submitted  to  the  jury  by  Baron 
RoLFB,  and  the  only  point  decided  by  the  court  was,  that  it  was  a 
question  of  fact  which  must  be  submitted  to  the  jury. 

When  Baron  Eolfe  told  the  jury  that  the  evidence  in  the  case 
was  prima  facie  evidence  of  such  an  undertaking,  by  these  words 
he  held  the  undertaking  to  be  a  matter  of  fact  to  be  proved  by 
evidence.  In  saying  that  the  evidence  was  prima  facie  evidence 
of  the  fact,  he  merely  expressed  his  opinion  of  the  weight  of 
the  evidence,  in  accordance  with  the  general  custom  of  English 
judges.  State  v.  Hodge,  50  N".  H.  619,  522,  625.  In  their  practice; 
such  opinions  are  given  in  various  forms.  Where  we  should  say, 
**  There  is  some  evidence   to  be   submitted  to  the  jury,"  English 
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judges  often  say, '* The  evidence  proves,"  or,  "The  weight  of  tho 
evidence  is,"  or,  "  From  the  evidence  the  inference  is,"  or  "  The 
presumption  is,"  or,  "  This  is  prima  facte  evidence,"  or,  "  This 
evidence  shifts  the  burden  of  proof,"  or,  "  This  evidence  is 
snfiScient  to  prove  the  fact  unless  it  is  rebutted  by  the  other 
[arty."  And  when  exception  is  taken  to  such  statements,  the 
point  intended  to  be  raised  by  connsel  and  decided  by  the  court  is, 
not  whether  the  judge  may  rightfully  give  the  jury  his  opinion  of 
the  evidence  in  such  forms  (that  is  taken  for  granted),  but  whether 
there  is  any  evidence  for  him  to  give  his  opinion  of,  and  for  the  jury 
to  give  their  verdict  upon.  Muschamp  v.  L.  £  P.  J.  R.  Co.  is  an 
instance  of  this  practice.  The  defendants  contended  that  the  evi- 
dence did  not  tend  to  prove  an  undertaking  of  the  defendants  to 
carry  the  parcel  beyond  their  own  route,  but  that  it  tended  to 
prove  a  different  undertaking,  and  that  there  was  a  misdirection  in 
submitting  the  question  to  the  jury  instead  of  directing  a  verdict 
for  the  defendants,  or  ordering  a  nonsuit  If  the  defendants  had 
admitted  that  there  was  evidence  from  which  the  jury  might  find 
an  undertaking  of  the  defendants  to  carry  the  parcel  beyond  their 
own  route,  and  had  contended  that  there  was  misdirection  in  the 
judge  giving  the  jury  his  opinion  of  the  prima  facte  weight  of 
the  evidence,  their  first  difficulty  would  have  been  to  convince 
the  court  that  they  were  serious  in  raising  an  objection  so  appa- 
rently preposterous  in  Westminster  Hall. 

The  opinions  of  English  judges  on  the  weight  of  the  evidence 
being  constantly  given  in  such  expressions  as  "  From  this  evidence 
the  inference  [or  presumption]  is,"  or,  "  This  is  prima  fade  evi- 
dence," or  other  equivalent  phrases,  these  expressions,  having  been 
used  for  ages  in  the  trial  of  cases  by  jury,  became  the  common 
judicial  language  used  in  delivering  judgment  on  motions  for  new 
trials  as  well  as  in  summing  up  to  the  jury.  On  the  motion  for  a 
new  trial,  in  Muschamp  v.  L.  <&  P.  J.  R.  Co,j  Lord  Abinger,  deliv- 
ering judgment,  said  the  undertaking  alleged  by  the  plaintiff  "is 
the  most  likely  contract  under  the  circumstances."  In  saying  this 
he  no  more  undertook  to  state  a  rule  of  law  than  Mr.  Justice  Bay- 
ley  did  when  he  told  the  jury,  in  King  v.  Diggles,  Wills  C lie.  Ev.  53, 
that  "  it  was  not  very  likely"  that  an  old  man  would  sell  his  spec- 
tacles. Lord  Abinoer  also  incidentally  remarked,  "  In  cases  like 
the  present,  particular  circumstances  might  no  doubt  be  adduced  to 
febut  the  inference  which, jt^rima/ac^tf,  must  be  made,  of  the  deftnd- 
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ants  having  nndertaken  to  carry  the  goods  the  whole  way.  Oiying 
his  opinion  of  the  weight  of  the  evidence^  he  declared  the  undertak- 
ing alleged  by  the  plaintiff  to  be  ''the  most  likely  contract  under 
the  circumstances,"  and  he  drew  the  inference  of  the  fact  that 
''the  most  likely  contract^'  wba,  prima  facie,  the  contract  which  the 
parties  intended  to  make,  and  by  a  mutual  understanding  did  make. 
All  this  he  expressly  held  to  be  matter  of  fact  and  not  matter  of 
law.  " The  whole  matter/'  says  he,  "is  therefore  a  question  for  the 
jury,  to  determine  what  the  contract  was  on  the  evidence  befon 
them." 

But  the  decision  in  that  case  has  often  been  misunderstood 
It  has  been  erroneously  supposed  that  the  opinions  of  Rolfe  and 
ABiKQEB,on  the  prima  facie  weight  of  the  evidence,  were  laid  down 
as  law.  Through  that  error,  the  decision  has  been  taken  as  the 
establishment  of  a  peculiar  legal  principle  fixing  the  liability  of  com- 
mon carriers  beyond  their  own  routes,  although  it  was  held,  with 
remarkable  clearness  and  emphasis,  that  the  whole  matter  was  a 
question  of  fact  for  the  jury.  By  such  a  mistake,  and  others  of  a 
similar  kind,  a  plain  question  of  fact  may  inadvertently  be  changed 
into  a  question  of  law. 

Tlie  mistake  in  regard  to  the  doctrine  of  Muschamp's  case,  on 
the  point  of  prima  facie  evidence,  was  promoted,  and  another 
mistake  was  disseminated,  by  the  reporters  who  made  the  head 
note  of  the  case,  by  adding  to  a  summary  of  the  evidence  this 
unfortunate  statement:  "Held,  that  the  Lancaster  and  Preston 
Railway  Company  were  liable  for  the  loss."  If  they  had  said, "  Held, 
by  the  jury,  that  the  company  were  liable.  Heldy  by  the  court,  that 
there  was  evidence  competent  to  be  submitted  to  the  jury,"  they 
would  have  made  a  correct  and  useful  statement  of  the  case.  In 
Angell  on  Carriers,  section  95,  it  is  said  that  in  Muschamp's  case 
"it  W4S  held  that  the  company  were  liable  for  the  loss,"  from  which 
the  reader  would  understand  that  it  was  so  held  by  the  court. 

It  has  been  by  no  means  an  unusual  thing  for  fact  to  be  turned 
into  law  by  the  English  practice  of  the  judge  giving  the  jury  his 
opinion  of  the  evidence.  State  v.  Pike,  49  N.  H.  438 ;  Lisbon  v. 
Lrman,  id.  672 ;  State  v.  Hodge,  60  id.  621.  If  the  decision  in 
Muschamp's  case  had  always  been  carefully  read  with  a  full  com- 
prehension  of  that  practice,  and  a  clear  perception  of  the  distinction 
between  law  and  fact  which  that  practice  tends  to  confound,  the 
Uabilitv  of  carriers  beyond  their  own  routes  would  have  avoided  all 
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the  darkness,  confusion,  and  conflict  in  which  it  has  been  involved. 
The  simple  solution  of  all  the  difficulties  that  have  arisen  on  this 
Bubject  is,  not  to  hold  fact  to  be  law,  and  not  to  mistake  the  opinions 
of  judges  on  the  weight  of  evidence  for  opinions  on  principles  of 
law. 

The  perplexity  of  some  American  authorities,  growing  out  of  a 
misapprehension  of  Muschamp's  case,  makes  it  necessary  in  examin- 
ing all  the  authorities,  English  and  American,  to  observe  critically 
how  the  question  arose  in  each  particular  case — whether  it  was 
submitted  to  the  jury  or  any  other  tribunal  as  a  question  of  fact, 
whether  the  real  doctrine  of  Muschamp's  case  was  understood, 
whether  the  attention  of  the  court  was  called  to  the  distinction 
between  law  and  fact,  and  whether  a  single  case  can  be  found  in 
which  the  court,  having  their  attention  expressly  directly  called  to 
the  distinction,  or  having  the  distinction  clearly  in  mind,  have 
held  so  plain  a  question  of  fact  to  be  a  question  of  law. 

In  Watson  \.  A.  N.  &  B.  R.  Co,,  15  Jur.  448 ;  S.  C,  3  Eng.  L.  ft 
Eq.  497  (decided  in  1851),  the  defendants,  by  their  station-master 
Chevins,  received  goods  directed  to  Cardiff,  a  place  beyond  their 
line,  which  extended  only  as  far  as  Nottingham.  The  plaintiff 
claimed  damages  for  detention  of  the  goods  at  Bristol,  a  place 
beyond  the  defendants'  line,  and  delay  in  their  arrival  ui  Cardiff. 
The  case  was  tried  by  the  judge  of  a  county  court  (withoiit  a  jury), 
who  awarded  damages  to  the  plaintiff.  "  The  company  now  appealed 
against  the  decision,  on  two  grounds:  first,  that  they  were  not  liable 
for  the  carriage  beyond  Nottingham."  Opinions  were  delivered  by 
Justices  Patteson^  and  Erle.  The  judge  of  the  county  court  had 
found  upon  the  evidence  an  undertaking  of  the  defendants  to  carry 
the  goods  beyond  their  line,  and  there  is  nothing  to  show  that  he 
did  not  find  the  undertaking  as  a  fact.  Patteson",  J.,  commenced 
his  opinion  by  saying,  "  We  must  take  this  case  as  it  is  stated, 
although  we  do  not  quite  see  what  question  is  submitted  to  us." 
The  question  of  the  defendants'  undertaking  for  carriage  beyond 
their  line  being  a  question  of  fact,  as  held  in  Muschamp's  case,  and 
the  judge  of  the  county  court  having  decided  that  question  as  he 
had  authority  to  do,  and  the  incompetency  of  evidence  not  being 
stated  as  a  ground  of  appeal,  it  is  not  singular  that  the  court  were 
not  quite  able  to  see  what  question  of  law  was  submitted  to  them, 
Mr.  Justice  Patieson  further  said,  "  If  carriers  receive  a  package 
to  carry  to  a  particular  place,  whether  they  themselves  carry  it  ali 
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the  way.  or  nofc,  they  must  be  said  to  have  the  conyeying  of  it  to 
the  end  of  the  journey.'*  That  is  a  proposition  about  which  then) 
never  was  any  doubt  Receiving  "  a  package  to  carry  to  a  particular 
place,"  means  receiving  it  with  an  undertaking  to  carry  it  to  that 
place;  and  a  carrier,  like  other  contractors,  is  bound  to  perform  his 
undertaking.  The  judge  of  the  county  courts  occupying  the  place 
of  a  jury,  had  found  the  undertaking,  and  on  appeal  the  question 
was,  whether  there  was  any  evidence  tending  to  prove  the  under- 
taking. On  which  question  Mr.  Justice  Pattesox  said,  "  Ghevins 
appears  to  have  been  the  agent  of  the  defendants;  he  receives  the 
parcel  to  carry  it  to  Cardiff,  and  makes  out  an  invoice  which  the 
defeiidiints  have  refused  to  produce.  Now,  putting  these  circum- 
stances together,  there  is  abundant  evidence  that  they  contracted  to 
carry  the  package  to  Cardiff."  Mr.  Justice  Erle  said,  "  The  lirst 
question  is,  whether  there  is  any  evidence  of  the  defendants'  having 
contracted,"  and  he  expressed  his  opinion  of  the  weight  of  the 
evidence  in  the  usual  English  manner.  This  case  is  a  mere  con- 
firmation of  the  doctrine  of  Muschamp's  case,  that  the  question 
of  a  carrier's  undertaking  to  carry  beyond  his  route  is  a  question  of 
fact,  and  the  question  whether  there  is  any  evidence  tending  to  show 
such  an  undertaking  is  a  question  of  law. 

In  consequence  of  carriers  being  liable  to  be  held  by  juries  on 
circumstantial  evidence  to  have  undertaken  to  carry  beyond  their 
own  routes  as  in  Muschamp's  case,  and  apparently  in  consequence 
of  the  attention  of  carriers  being  called  by  that  case  to  this  liability, 
some  of  them  took  the  precaution  to  insert  in  their  way-bills,  bills 
of  Hiding,  or  receipt- notes,  notices,  conditions,  or  stipulations 
intended  to  protect  them  against  such  liability.  And  in  FowUs  v. 
G.  W,  R.  Co.,  7  Exch.  699  (decided  in  1852),  it  was  held,  upon  a 
receipt-note  signed  by  the  plaintiff's  agent  and  construed  by  the 
court  as  a  written  contract,  that  the  defendants  had  not  undertaken 
to  carry  beyond  their  route. 

In  Schothorn  v.  S.  S.  R.  Co.,  8  Exch.  341  (decided  in  1853),  the 
defendants  received,  at  the  6.  B.  Station,  packages  directed  to 
the  E.  I.  Docks,  London,  and  received  the  freight  for  the  entire  dis- 
tance. By  their  practice,  all  goods  received  by  them  at  the  G.  B, 
Station  and  directed  to  London  were  carried  on  their  own  line  aa 
far  as  Birmingham,  and  from  thence  forwarded  to  London  by  the 
L.  &  N.  W.  R.  Co.  The  jury  found  that  a  clerk  of  the  latter  com- 
pany had  authority  from  the  defendants  to  receive  a  countermand, 
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which  the  plaintifiF  gaye  him,  changing  the  direction  of  the  packages 
U)  another  point  in  London.  The  defendants'  counsel  seem  to  have 
been  so  well  assured  that  the  jury  would  find  an  undertaking  to 
carry  beyond  their  route,  as  the  jury  found  in  Muschamp's  case, 
that  they  did  not  make  any  question  on  that  point,  but  merely 
claimed  that  the  clerk  was  not  the  defendants'  agent  to  receive  the 
countermand.  Alderson,  B.,  said,  "  There  can  be  no  doubt  that 
the  defendants  made  a  contract  to  carry  the  plaintiff's  goods  the 
whole  distance  to  London  for  certain  reward  for  the  entire  journey; 
and  there  is  also  no  doubt  that  they  would  have  been  liable  for  loss 
through  their  negligence  in  carrying  during  any  part  of  that  jour- 
ney. Then  the  question  arises,  What  was  the  contract  between  the 
parties?  It  really  amounts  to  no  more  than  a  question  of  fact; 
and  there  is  abundant  evidence  of  a  contract  to  deliver,  as  stated  in 
the  declaration,  according  to  the  plain tifTs  directions,  in  London." 
In  saying  '^  there  can  be  no  doubt  that  the  defendants  made  a  con- 
tract to  carry  the  plaintiff's  goods  the  whole  distance  to  London," 
he  expressed  a  very  strong  opinion  on  the  weight  of  the  circum- 
stantial evidence  on  a  question  which  the  defendants  did  not  raise. 
They  did  not  raise  it,  probably  because  they  knew  what  the  verdict 
would  be  upon  it  even  if  the  jury  were  not  aided  by  the  opinion  of 
the  court  on  the  weight  of  the  evidence,  and  because  they  knew 
what  the  opinion  of  the  court  was  on  the  weight  of  the  evidence  in 
such  cases,  and  because  they  knew  that  that  opinion  would  be  given 
to  the  jury  if  they  raised  the  question.  It  was  manifestly  useless 
for  the  defendants  to  raise  the  question,  when  the  inclination  of  the 
jury  against  them  would  be  so  strongly  reinforced  by  the  opinion  of 
the  court  on  the  weight  of  the  evidence. 

There  is  certainly  nothing  in  this  case  in  conflict  with  Mus- 
champ'a  case ;  but  the  latter  is  confirmed  by  the  question  and  answer 
of  Baron  Aldebsok,  ^^  What  was  the  contract  between  the  parties  ? 
It  really  amounts  to  no  more  than  a  question  of  fact." 

In  Collins  v.  Bristol  and  Exeter  Railway  Co.y  11  Exch.  790  (de- 
cided in  Feb.,  1856),  the  Great  Western  Railway  Co.,  who  were 
carriers  from  Bath  to  Bristol,  received  from  the  plaintiff  a  van-load 
of  furniture  to  be  conveyed  to  Torquay,  a  place  beyond  their  line ; 
and  the  plaintiff  signed  a  receipt-note  which  contained  a  stipulation 
that  the  Great  Western  Railway  Co.  were  not  to  be  responsible  foi 
io88  or  damage  arising  from  fire,  and  a  stipulation  that  they  were 
bot  to  bo  responsible  for  any  loss,  damage,  or  detention  that  might 
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happen  beyond  the  limits  of  their  railway.  The  furniture  waa 
burned  in  the  possession  of  the  defendants,  who  were  the  next  car- 
riers beyond  the  Great  Western  Co.  on  the  line  toward  Torquay. 
It  i^as  agreed  at  the  trial  that  no  advantage  should  be  taken  as  to 
the  action  not  having  been  brought  against  the  proper  carrier.  The 
question  was,  whether  any  of  the  carriers  on  the  entire  line  were 
responsible  for  the  loss.  The  jury  found  there  was  no  negligence 
on  the  part  of  the  defendants,  and  the  judge  directed  a  verdict  for 
the  plaintiff.  It  was  held  by  the  court  of  exchequer  (Alderson, 
B.,  delivering  the  opinion),  that  the  contract  for  transportation  from 
Bath  to  Torquay  was  one  contract  made  by  the  plaintiff  with  the 
Great  Western  Co.  alone ;  that  the  company  contracted  in  express 
terms  upon  the  face  of  the  receipt-note  to  carry  the  goods  from  Bath 
to  Torquay ;  that  the  stipulation  as  to  fire  protected  tnem  against 
loss  from  fire  during  the  entire  journey  ;  that  no  action  was  main- 
tainable against  any  of  the  companies;  and  that  there  should  be  a 
nonsuit.  All  this  was  a  mere  construction  of  the  receipt-note  held 
to  be  a  written  contract;  and  the  decision  is  not  authority  on  the 
question  whether  the  finding,  by  inference  and  implication  from  cir- 
cumstantial evidence,  of  an  undertaking  of  a  earner  to  carry  beyond 
his  own  route  is  a  matter  of  law  or  a  matter  of  fiict. 

In  November,  1856,  Collins'  case  was  again  decided,  on  appeal  in 
the  exchequer  chamber.  1 II.  &  N.  517.  It  was  there  held  that  the 
true  construction  of  the  writing  signed  by  the  plaintiff  was,  that 
the  Great  Western  Co.  did  not  undertake  to  CArry  the  goods  to 
Torquay  ;  that  they  were  not  to  be  responsible  beyond  their  own 
railway ;  and  that  the  stipulation  as  to  loss  by  fire  protected  them 
alone  —  and  the  judgment  of  the  court  of  exchequer  was  reversed, 
This  decision,  like  the  one  reversed  by  it,  being  a  construction  given 
by  the  court  to  a  paper  held  to  be  an  express  written  conti-act,  is 
not  authority  on  the  question  whether  the  finding  an  undex*taking 
by  inference  and  implication  from  circumstantial  evidence  is  a 
matter  of  law  or  a  matter  of  fact. 

In  1859,  Collins*  case  went  to  the  House  of  Lords  on  appeal 
The  judges  were  summoned,  and  asked  whether  the  defendants  were 
liable.  Btles,  Ckomptox  and  WiGHT3a>N  answered  in  the  affirma- 
tive, Watson  and  Martin  in  the  negative,  and  Williams  replied 
that  there  was  evidence  to  go  to  the  jury  on  the  qaestion.  Byles, 
J.,  said,  "  There  was  but  one  signed  document  between  the  plaintiff 
below,  the  consignor,  and  the  Great  Western  Railway  Company  — 
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but  lliat  comprehends  two  contracts/'    Watson,  B.,  sai'l,  "  I  think 
lliere  never  was  any  contract  with  the  defendants,  but  only  one  with 
the  Great  Western  Railway  Company.    All  this  turns  on  the  receipt- 
note,  and  the  10th  condition  indorsed  thereon.    *  *  *     In  the  first 
case  on  this  subject,  Muschatnp  v.  Tlie  Lancaster  Railway  Company, 
ROLFE,  B.,  left  it  to  the  jury,  as  a  matter  of  fact,  whether,  where 
goods  were  carried  over  continuous  lines  of  railway  belonging  to 
several  companies,  there  was  a  separate  contract  with  each  company, 
or  one  contract  with  the  company  of  the  first  railway  who  received 
the  goods  ;  and  it  was  found  by  the  jury,  and  upheld  by  the  court,  to 
be  one  contract  with  the  company  who  received  the  goods."    Cromp- 
TOX,  J.,  said,  "  This  case  appears  to  me  to  depend  on  the  construction 
which  is  to  be  put  upon  the  contract  of  carriage  signed  by  the  plain- 
tiff below  when  he  delivered  the  goods  in  question  to  the  Great 
Western  Railway  Company.     *    ♦    *    The  carrier  in  these  cases  is 
not  bound  to  undertake  to  carry  goods  beyond  his  own  line  of  rail- 
way :  it  must  depend  entirely  on  the  contract  whether  he  under- 
takes any  duty  after  the  goods  have  arrived  at  the  place  beyond 
which  he  does  not  carry.    The  contract  in  this  case  appears  to  me 
to  be  of  this  kind:  the  Great  Western   Railway  Company  being 
ander  no  obligation  in  point  of  law  to  receive  goods  to  be  carried 
beyond  their  own  line,  say  to  the  plaintiff  —  we  will  carry  on  the 
terms  set  forth   in   the  receipt-note ;  and  to  these  the  plain tift 
agrees.'*    Martin,  B.,  said,  "  The  question  mainly,  although  not 
entirely,  depends  upon  the  receipt-note ;  and  in  my  opinion  that 
note,  with  the  facts,  proves,  not  the  contract  which  the  plaintiff  is 
bound  to  establish,  but  a  very  different  one,  viz.:  a  contract  by  the 
Great  Western  Railway  Company  to  carry  the  goods  from  Bath  to 
Torquay.    *    *    *    I  give  my  opinion  on  the  question  proposed  by 
your  Lordships  —  not  on  the  question  whether,  on  the  evidence  at 
the  trial,  there  was  a  case  to  go  to  the  jury.*'    Williams,  J.,  said, 
"I  understand  the  question  proposed  by  your  Lordships  to  be,  in 
effect,  whether  there  was  any  evidence  to  go  to  the  jury  that  the 
defendants  were  liable.    *     *    *     To  the  question  so  understood, 
I  reply  in  the  aflSrmative. 

The  case  was  decided  by  Lords  Chelmsford,  Cranworth, 
Wbxsleydale  and  Kikgsdowk.  Chelmsford,  Lord  Chancellor, 
said,  "  If  the  true  meaning  of  the  10th  condition  be  what  I  have 
itated,  then  there  is  an  express  contract  with  the  Great  Western 
Railway  Company  for  the  conveyance  of  the  goods  from  Bath  to 


14  NEW  HAMPSHIRE, 


Qrajr  v.  Jackson. 


Torquay.  ♦  *  *  I  think,  therefore,  that  the  contract  was  entire, 
was  for  the  whole  journey  from  Bath  to  Torquay,  and  was  made 
with  the  Great  Western  Railway  Company  alone.  •  •  »  j  may 
add,  that  my  Lord  Brououa.m,  who  heard  the  whole  of  the  arga- 
ment,  entirely  agrees  in  this  opinion."  Lord  Cranworth  said^ 
**  The  clear  import  of  the  receipt-note,  taken  by  itself,  is,  that  the 
company  received  the  goods  of  Collins  under  an  engagement  to  con- 
vey them  to  Torquay."  Lord  Wensleydale  said,  "  The  contract 
on  which  this  case  depends  is  so  ill  penned  that  it  is  not  surprising 
those  who  have  to  construe  it  should  form  dififerent  opinions  upon 
its  meaning.  *  •  *  On  the  whole,  although  I  have  felt  con- 
siderable doubt  in  the  course  of  the  proceedings,  I  think  the  minor* 
ity  of  the  judges,  who  have  given  their  opinions  to  your  Lordships, 
are  right."  Lord  Kikosdown  said,  "  If  the  question  was,  as  one  or 
two  of  the  judges  in  their  opinions  seem  to  consider,  whether,  the 
case  having  been  properly  left  to  the  jury,  there  was  evidence  on 
which  the  jurors  might  find  the  verdict  complained  of,  I  shonlc 
have  had  great  difficulty  in  saying  there  was  not.  Bat  the  case 
depends  upon  the  construction  to  be  put  on  a  written  contract ; 
and  as  to  that,  although  not  without  some  hesitation,  I  acquiesce  in 
the  view  taken  of  it  by  my  noble  and  learned  friends."  And  the  judg- 
ment of  the  court  of  exchequer  chamber  was  reversed.  This  decis- 
ion, like  the  former  ones  in  the  same  case,  is  a  mere  construction  of 
a  paper  held  to  be  an  express  contract  in  writing;  but  there  is 
much  in  the  opinions  of  the  judges  and  lords  to  show  that  the 
question  whether  the  finding  an  undertaking  by  inference  and  im- 
plication from  circumstantial  evidence  was  regarded  as  a  question 
of  fact  to  be  decided  by  the  jury. 

In  Wilby  v.  W.  C.  R.  Co.,  %  H.  &  N.  703  (decided  in  1858),  the 
defendants,  whose  railway  extended  from  Penzance  to  Truro, 
received  at  Penzance  goods  addressed  to  a  person  at  Wolverhampton 
^•per  first  steamer  from  Hayle."  The  defendants  safely  carried  the 
goods  to  Hayle,  and  delivered  them  to  a  steamer.  The  goods  were 
damaged  while  in  the  possession  of  some  carrier  beyond  the  defend- 
ants' route.  The  case  was  submitted  to  the  court  upon  an  agreed 
statement  of  facts,  the  court  "  to  be  at  liberty  to  draw  any  inference 
of  fact  which  a  jury  might  properly  draw."  Pollock,  0.  B.  "  The 
court  being  at  liberty  to  draw  the  same  inferences  as  a  jury,  we 
entertain  no  doubt  as  to  what  conclusion  we  ought  to  draw ;  thongh 
I  should  have  been  better  satisfied  if  it  had  fallen  to  the  province  ol 
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B  jury.  However,  we  must  decide  a  question  of  fuct,  viz. :  whether 
there  was  evidence  for  a  jury  that  the  defendants  undertook  to  carry 
the  parcel  the  whole  distance  from  Penzance  to  Wolverhampton,  or 
whether  they  only  undertook  to  carry  it  from  Penzance  to  Hayle, 
and  there  place  it  on  board  a  steam-packet,  where  their  responsibil* 
it  J  would  end.  *  *  *  In  this  case,  if  I  had  been  on  the  jury  1 
should  have  had  no  hesitation  in  finding  that  the  defendants  under- 
took to  carry  the  parcel  from  Penzance  to  Wolverhampton/'  Wat- 
sox,  B.  **  I  am  of  the  same  opinion.  This  is  rather  a  question  of 
fjict  than  of  law,  and  as  to  the  fact  I  entertain  no  doubt.  *  *  • 
In  Miischamp  v.  The  Lancaster  and  Preston  Railway  Company,  8 
M.  &  W.  421,  the  question  was  properly  left  to  the  jury.  *  *  * 
It  is  conceded  that  Muschamp  v.  The  Lancaster  and  Preston  Rail- 
way Company  was  well  decided ;  but  it  is  said  that  this  case  is  dis- 
tinguishable, because  for  a  certain  distance  the  sea  intervenes. 
*  *  *  There  is  nothing  unreasonable,  so  as  to  lead  to  the  con- 
clusion that  the  company  did  not  contract  to  carry  by  sea."  Chan- 
NELL,  B.,  said,  "  I  should  have  been  more  satisfied  if  the  question 
had  been  submitted  to  a  jury ;  but,  since  we  have  to  decide  it,  1 
think  that  the  defendant  undertook  to  carry  the  whole  distance. 
With  respect  to  the  argument  that  there  was  a  special  direction  that 
the  parcel  should  be  sent  by  steamer  from  Uayle,  that  circumstance 
does  not,  in  my  opinion,  alter  the  case.  The  question  still  is, 
whether  the  defendants'  liability  was  that  of  common  carriers.  If 
they  did  not  like  to  carry  by  steamer  as  directed,  they  were  at  lib- 
erty to  reject  the  parcel ;  but  they  did  not  do  so.  As  to  the  objec- 
tion that  the  carriage  by  sea  was  ultra  vires,  I  do  not  at  present  see 
any  distinction  between  carrying  by  sea  and  carrying  on  the  line  of 
I  another  person."    And  judgment  was  given  for  the  plaintiff. 

In  Mytton  v.  Midland  Railway  Company,  4  H.  &  N.  615  (decided 
in  1859),  the  South  Wales  Railway  Company  were  carriers  from 
Newport  to  a  point  from  which  the  Great  Western  Railway  Com- 
pany were  carriers  to  Gloucester,  and  the  defendants  were  car- 
riers from  Gloucester  to  Birmingham.  The  plaintiff  bought  of  the 
South  Wales  Company  at  Newport  a  through  ticket  for  Birming- 
ham, and  was  carried  over  the  three  lines,  but  his  baggage  was  lost 
by  the  defendants.  By  agreement  of  parties  a  verdict  was  entered 
for  the  plaintiff  for  £56,  subject  to  a  case  in  which  the  evidence 
was  stated.  Martin,  B.,  delivering  the  opinion  of  the  court,  said, 
"Upon  these  facts  Uie  onlr  question  is,  whether  there  was  an? 
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contract  between  the  plaintiff  and  the  Midland  Riilway  Com- 
pany, or  whether  the  contract  was  not  an  entire  contract  with  the 
South  Wales  Railway  Company  to  convey  the  plaintiff  the  whole 
distance  from  Newport  to  Birmingham.  We  are  of  opinion  that 
there  was  but  one  contract,  and  that  that  contract  was  with  the 
South  Wales  Railway  Company,  and  not  with  the  Midland  Railway 
Company.  There  was  one  sum  paid  and  one  ticket  given  for  the 
entire  journey,  and  there  was  no  evidence  whatever  of  any  privity 
of  the  Midland  Railway  Company  to  that  contract,  except  that,  by 
arrangement  with  the  South  Wales  Railway  Company,  they  con- 
veyed on  their  line  passengers  booked  from  Newport  to  Birmingham. 
We  think  that  the  principle  of  Muschamp  v.  The -Preston  and  Lan- 
easier  Railway  Company  applies  to  this  case;  and,  as  there  was  no 
contract  with  the  Midland  Railway  Company,  the  plaintiff  fails  in 
this  action,  and  the  defendants  are  entitled  to  our  judgment."  And 
judgment  was  rendered  for  the  defendants.  The  parties  having 
referred  the  evidence  to  the  court,  the  court  found,  upon  the  evi- 
dence, that  the  first  carrier  undertook  to  carry  the  plaintiff  to 
Birmingham.  The  court  declared  that  they  followed  Muschamp's 
case,  in  which  the  question  was  held  to  be  and  decided  as  a  question 
of  fact  About  the  same  time  Watson,  B.,  one  of  the  judges  who 
decided  this  case,  giving  his  opinion  in  Collins'  case  to  the  House 
of  Lfords,  particularly  referred  to  Muschamp's  case,  and  to  the 
question  being  there  left  "  to  the  jury  as  a  matter  of  fact."  And 
the  year  before  the  decision  of  Mytton's  case,  three  of  the  judges 
who  decided  it,  Pollock,  Watson  and  Channell,  delivering  their 
opinions  in  Wilby's  case,  had  asserted  the  question  to  be  one  of 
fact,  and  had  decided  it  as  such,  no  member  of  the  court  expressing 
any  dissent  or  doubt.  If  the  court  had  intended  in  Mytton's  case 
to  overturn  their  own  decision  made  the  year  before  in  Wilby's 
case,  if  they  had  intended  to  hold  that  to  be  the  law  in  1859,  which 
they  had  unanimously  and  explicitly  held  to  be  the  fact  in  1858, 
they  would  have  avowed  such  a  design,  or  have  manifested  it  in  an 
unmistakable  manner.  Mytton's  case,  therefore,  must  be  classed 
with  the  cases  in  which  the  question  of  a  carrier's  undertaking  to 
carry  beyond  his  own  route  has  been  decided  as  a  question  of  fact. 

In  Oozo7i  V.  Oreat  Western  Railway  Co.,  5  H.  &  N.  274  (decided 
in  1860),  the  court  held  that,  by  a  document  construed  by  the  court 
as  a  written  contract,  the  first  carrier  undertook  to  carry  beyond 
hiB  own  route. 
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Great  Western  R  Co.  v.  Blake,  7  H.  &  N.  987  (1862),  was  tried 
before  Martin,  B.,  in  1860,  when  the  following  facts  appeared. 
The  defendants  (the  Great  Western  Railway  Co.)  contracted  with 
passengers  to  carry  them  from  Paddiugton  to  Milford,  over  their 
own  railway  from  Paddington  to  Grange  Court,  and  thence  over 
the  railway  of  the  South  Wales  Railway  Company  to  Milford.  There 
was  an  arrangement  between  the  two  companies  under  which  the 
two  lines  were  worked,  and  the  fares  paid  by  passengers  apportioned 
between  them.  The  plaintiff  (Blake)  purchased  the  usual  ticket 
from  the  defendants,  and  paid  his  fare,  and  became  a  passenger  to 
be  conveyed  by  the  defendants  from  Paddington  to  Milford.  With- 
out any  change  of  cars,  he  was  injured  on  the  South  Wales  line  by 
a  collision  with  an  engine  left  on  that  line  by  tlie  servants  of  the 
South  Wales  Railway  Company.  There  was  no  negligence  on  the 
part  of  the  driver  of  the  train  in  which  the  plaintiff  was  carried. 
**  The  learned  judge  told  the  jury  that  the  circumstance  that  the 
engine  was  left  upon  the  line  by  the  servants  of  the  South  Wales 
Railway  Company,  and  not  by  the  servants  of  the  defendants,  did 
not  relieve  the  defendants  from  their  legal  liability,  but  that  they 
were  by  law  responsible  for  such  negligent  and  improper  act :  where- 
upon the  jury  found  a  verdict  for  the  plaintiff."  The  defendants, 
m  pleading,  denied  that  the  plaintiff  was  "  a  passenger  to  be  by  the 
defendants  safely  or  securely  carried  or  conveyed  on  the  said  journey 
in  the  declaration  mentioned."  But  they  did  not  deny  that  they 
contracted  to  carry  the  plaintiff  over  the  South  Wales  line  to  Mil- 
ford. They  probably  knew  that  the  jury,  aided  by  the  opinion  of 
the  court  on  the  weight  of  the  evidence,  would  find  they  did  so 
contract  But  they  claimed  that  they  were  not  responsible  for  the 
acts  of  the  servants  of  the  South  Wales  Railway  Company,  over 
whom  they  had  no  control.  The  Court  of  Exchequer  Chamber 
held  that,  having  contracted  to  carry  the  plaintiff  to  Milford  over 
the  line  of  another  company,  their  responsibility  was  the  same  as 
if  they  had  contracted  to  carry  him  all  the  way  on  a  line  of  their 
own. 

In  Webber  v  Great  Western  R.  Co.,  3  H.  &  C.  *771  (1865)^ 
Blackburn,  J.,  left  to  the  jury  the  question  whether  the  defendants 
contracted  with  the  plaintiff  to  convey  his  goods  beyond  their  line, 
and  the  jury  found  for  the  plaintiff.  During  the  argument  of  the 
defendants'  motion  for  a  new  trial  in  the  Court  of  Exchequer. 
BBAMifBLL,  B.y  said,  ''The  question  is,  whether  there  was  evidence 
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for  the  jary  of  a  contract  with  the  Great  Western  Railway  Companj 
to  carry  the  whole  distance  from  Worcester  to  Chester."  Pollock, 
C.  B.,  delivering  the  opinion  of  the  court,  said, "  I  am  of  opinion 
with  the  rest  of  the  court,  that  there  was  evidence  for  the  jury  of 
one  contract  only,  and  not  two  contracts.  The  jury  have  so  found* 
and  we  think  there  was  evidence  to  warrant  their  finding." 

These  are  the  principal  English  cases  usually  cited  on  the  ques- 
tion of  a  carriei''s  liability  beyond  his  own  route.  They  show  that, 
in  England,  when  there  is  no  paper  to  be  construed  by  the  court  as 
a  contract  in  writing  —  when  the  undertaking  of  the.  carrier  to 
carry  beyond  his  own  route  is  to  be  inferi-ed  or  implied  from  cir- 
cumstantial evidence  —  the  question  is  one  of  fact.  They  also  show 
that,  upon  the  evidence  usually  introduced  on  that  question  of  fact, 
the  jury  and  the  court  habitually  arrive  at  the  same  conclusion. 
When  a  carrier  has  made  no  stipulation  and  given  no  notice  that 
he  would  not  carry  or  be  responsible  beyond  his  own  route,  he 
is  found,  as  a  matter  of  fact,  to  have  undertaken  to  carry  to  their 
destination  goods  directed  to  a  place  beyond  his  own  route.  Under 
peculiar  circumstances,  or  in  cases  of  directions  to  remote,  unfre- 
quented, unexplored,  or  inaccessible  regions,  a  different  undertaking 
would  probably  be  found,  and  additional  precedents  made,  demon- 
strating still  more  clearly  the  nature  of  the  question  as  one  of 
fact  But,  in  ordinary  cases,  the  first  carrier's  undertaking  being 
uniformly  found  to  extend  to  the  point  of  destination  on  any 
continuous  line  of  transportation,  his  liability  is  practically  the 
same  as  if  it  were  fixed  by  a  rule  of  law.  And  with  a  tendency  to 
allow  settled  fact  to  grow  into  law,  and  in  the  absence  of  a  univer- 
sal habit  of  critically  and  inflexibly  preserving  the  distinction  be- 
tween law  and  fact,  it  is  not  unlikely  that  the  finding  of  the  jury, 
recorded  as  the  head-note  in  Muscbamp's  case,  will  eventually  be 
regarded  as  the  statement  of  a  principle  of  English  law. 

In  Keys  v.  RailioaySy  8  Irish  Com.  L.  167  (1858),  it  was  held 
that  there  was  evidence  competent  to  be  submitted  to  the  jury  on 
the  question  whether  carriers,  severally  owning  distinct  parts  of  a 
line,  contracted  jointly  to  carry  the  plaintiff  and  his  luggage  over 
the  entire  line.  Monahan,  C.  J.,  delivering  the  opinion,  said  that 
Muschamp's  case  "decided  this  proposition  —  that  where  one  rail- 
way company  sells  a  through  ticket,  and  takes  a  parcel  directed  to 
a  person  far  beyond  the  limits  of  its  own  line,  the  jury  may  find 
the  existence  of  a  contract  bv  them  to  carrvbevond  fhoir  own  line," 
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After  commenting  on  Scothorn's  case,  the  same  judge  says  of  Wilby's 
case  and  other  cases,  "  It  is  to  be  observed  that,  in  this  and  other 
cases,  no  judge  has  decided  the  question  of  liability  at  all.  They 
only  decided  that  in  each  of  those  cases  there  was  evidence  to  go  to 
the  jury  of  a  contract  for  the  entire  journey  by  the  company  who 
sold  the  ticket ;  and  that  the  jury  and  not  the  court  were  to  say 
whether  such  contract  was  in  fact  entered  iuto." 

That  case  was  confirmed  in  Hayes  v.  S,  W,  R.  Co.,  9  Irish  Com.  L. 
474  (1859),  where  it  was  also  held  that  by  the  true  construction  of 
a  certain  written  contract  between  two  carriers,  one  of  them  was 
the  acfent  of  the  other. 

These  authorities  show  that  the  English  cases  are  rightly  under- 
stood in  Ireland. 

In  PerkiTis  v.  P.  S.  &  P.  R.  Co.,  47  Me.  573  (decided  in  1859), 
the  defendants  admitted  themselves  to  be  carriers  from  Portland  to 
Boston.  Their  station  agent  atBiddeford  signed  a  written  contract 
purporting  to  bind  them  by  an  express  promise  to  deliver  the  plain- 
tiff's goods  in  Bloomington,  111.  The  only  question  was  the  ques- 
tion of  bcty  whether  the  agent  had  authority  to  make  each  a 
contract  By  agreement  of  parties,  that  question  was  submitted  to 
the  court  upon  evidence ;  and  upon  the  evidence  the  court  found 
that,  as  a  matter  of  fact,  the  defendants  were  estopped  to  deny  that 
€ne  agent  had  such  authority.  In  Knight  v.  P.  S.  <&  P.  R.  Co,,  5^5 
Me.  234  (1868),  the  plaintiff  purchased  "a  through  ticket  over 
three  distinct  lines  of  passenger  transportation.'*  The  court  said, 
**  railroads  miy  so  issue  their  tickets  and  so  conduct  as  to  have  the 
purchasers  understand  that  they  upuertake  for  the  whole  route,  in 
which  case  they  will  be  held  responsible  to  that  extent."  There  is 
Dothing  in  these  cases  having  any  tendency  to  show  that,  in  the 
absence  of  an  express  written  contract,  a  carrier's  undertaking  be- 
yond his  route  is  not  a  question  of  fact. 

In  Crafts  and  wife  v.  British  <§  American  Express  Co.  (tried  by 
jnry  in  Coos,  November  term,  1868),  the  defendants  were  carriers 
on  the  Grand  Trunk  Railway  from  West  Milan  to  Northumberland. 
At  West  Mlian  thev  received  goods  directed  to  Mrs.  Crafts  at  New- 
bury, Vt,  a  place  not  on  their  route,  but  to  which  goods  might  be 
sent  by  other  carriers  from  Northumberland.  A  part  of  the  goods 
tmved  at  Newbury,  and  apart  were  lost.  The  court  (Bellows,  J.) 
left  the  question  of  the  defendants'  undertaking  to  carry  the  goods 
beyond  their  route  to  the  jury  as  a  question  of  fact    "  The  court 
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instructed  the  jury  that  if  the  ckfendunts  through  their  agenti 
received  tlie  goods  at  West  Milan,  directed  to  Mrs.  Crafts  at  New- 
bur\,  Vt.,  and  undertook  to  carry  them  there  and  deliver  them  to 
her,  and  they  were  lost,  the  defendants  were  liable,  unless  the  loss 
was  by  the  act  of  God  or  the  public  enemies;  and  they  would  be 
liable,  even  though  they  were  lost  on  some  stage  route  after  they 
left  Northumberland  and  while  in  the  hands  of  another  express 
company.  That  if  the  undertaking  was  made  to  deliver  them  to  a 
stage  line  and  another  express  company  on  the  route  to  Newbury, 
and  they  did  so,  they  would  not  be  liable  for  a  subsequent  loss.  But 
if  they  undertook  to  carry  and  deliver  them  at  Newbury,  they 
might  employ  such  intermediate  agents  as  carriers  as  they  pleased, 
but  their  responsibility  as  carriers  would  continue  the  same  after 
leaving  the  Grand  Trunk  Railway  as  while  on  that  road;  and  that 
it  was  immaterial  whether  they  had  a  general  business  connection 
with  such  intermediate  agents  or  carriers  or  not,  provided  the  under- 
taking to  carry  the  goods  to  Newbury  was  shown."  The  only  dif- 
ference between  this  case  and  Muschamp's  case  is,  that  Baron  Rolfb 
gave  the  jury  his  opinion  of  the  weight  of  the  evidence,  and  Judge 
Bellows  did  not.  The  jury  in  this  case,  without  the  aid  of  the 
judge's  estimate  of  the  evidence,  concurred  with  the  jury  who  tried 
Muschamp's  case  in  finding  a  verdict  for  the  plaintiffs ;  and  at  the 
adjounied  law  term  at  Manchester,  August,  1869,  judgment  was 
ordered  on  the  verdict  by  the  whole  court,  Peuley,  C.  J.,  deliver- 
ing the  opinion.  The  case  was  not  reported  because  it  was  not 
regarded  as  establishing  any  new  or  settling  any  doubtful  point,  or 
as  otherwise  important  to  be  pv  blished.    Gen.  Stats.,  ch.  200,  §  3. 

At  the  same  adjourned  law  term,  August,  1869,  at  Manchester,  was 
decided  Nashua  Lock  Co.  v.  W.  £  N.  It  Co.,  48  N.  H.  339,  2  Am.  R. 
242.  That  cause  was  submitted  to  the  court  on  an  agreed  state  of  facta, 
and  the  court  were  unanimously  of  opinion  that  the  plaintiffs  were 
entitled  to  recover.  Perley,  C.  J.,  said,  "The  contract  between 
the  plaintiffs  and  the  defendants  must  be  implied  from  the  facta 
stated  in  the  agreed  case.  *  *  *  The  general  question  is,  whether 
the  defendants  undertook  for  the  transpoitation  c^  the  goods 
til  rough  to  New  York,  or  only  agreed  to  carry  and  deliver,  or  ten- 
der, tiiem  to  the  Norwich  &  Worcester  Railroad.  *  ♦  *  The 
nature  of  the  undertaking  must  be  inferred  from  the  facts  stated 
in  the  agreed  case."  It  ia  not  expressly  declared  in  the  opinion  that 
the  defendants'  undertaking  was  inferred  as  a  matter  of  fact  as  dia- 
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tinguiflhed  from  a  matter  of  law,  but  this  point  is  made  certain  by 
Bellows,  C.  J.,  in  Barter  <e  Co.  v.  Wheeler,  49  N.  H.  9,  27,  28 ; 
6  Am.  R.  434,  where,  in  commenting  upon  Nashua  Lock  Com-- 
pany  v.  W.  i6  N.  R,  Co,,  he  says,  "  in  the  case  of  a  continuous 
line  formed  by  several  distinct  companies,  each  operating  a  distinct 
part  of  the  entire  line,  but  each  empowered  to  contract  for  freight 
o?er  the  whole  route,  and  to  receive  pay  for  the  whole  distance,  the 
receipts  to  be  divided  among  the  several  companies  in  prescribed 
proportions,  it  would  be  competent  for  a  jury  to  infer  a  joint  con- 
tract by  the  several  carriers  to  transport  the  goods  over  the  entire 
route.  It  is  quite  well  settled  now  that  they  have  the  capacity  to 
make  such  joint  contract,  and  we  think  that  from  the  facts  stated 
a  jury  might  infer  it."  When  a  case  is  submitted  to  the  court  upon 
an  agreed  statement  of  fticts,  as  Nashua  Lock  Company  v.  Worces- 
ter and  Nashua  Railroad  Company  was,  the  parties  are  supposed  to 
intend  that  such  facts  may  be  found  by  implication  from  the  facts 
agreed  as  a  jury  would  be  warranted  in  finding.  That  is  the 
natural  construction  of  an  agreed  case,  in  the  absence  of  any 
express  stipulation  on  the  subject,  and  such  is  the  construction 
given  to  agreed  cases  in  this  as  well  as  in  other  jurisdictions. 
Underhill  v.  Manchester,  45  N.  H.  214,  221. 

In  Farmers  and  Mechanici  Bank  v.  Champlain  Trans.  Co,,  2.S 
Vt  186,  208,  210,  212,  213  (1851),  Judge  Redfibld  says,  "If  the 
law  fixes  the  extent  of  the  contract  in  every  instance,  in  the  man- 
ner assumed,  then  most  undoubtedly  are  the  defendants  liable  in 
this  case,  unless  they  can  show  in  the  manner  required  some  con- 
trolling usage.  But  if  upon  examination  it  shall  appear  that  there 
is  no  rule  of  law  applicable  to  the  subject,  and  the  extent  of  the 
transit  is  matter  resting  altogether  in  proof,  then  the  course  of  busi- 
ness at  the  place  of  destination,  the  usage  or  practice  of  the  defend- 
ants and  other  carriers,  if  any,  at  that  port  and  at  that  wharf,  become 
essential  and  controlling  ingredients  in  the  contract  itself."  Judge 
Redfield  did  not  fail  to  see  that  Muschamp's  case  *- considers  it 
chiefly  a  matter  of  fact,  to  be  determined  by  the  jury  as  to  the 
extent  of  the  undertaking,"  by  the  expression  "chiefly  a  matter  of 
fact,"  taking  into  account  the  idea  that  the  question  was,  of  course, 
subject  to  the  general  and  elementary  rules  of  law  upon  which  all 
contracts  rest  Upon  a  thorough  consideration  of  the  subject,  the 
learned  judge  sums  up  his  own  views  and  delivers  the  decision  of 
ttie  court  thus:    "All  the  cases,  almost  without  exception,  regard 
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the  question  of  the  time  and  phice  when  the  duty  of  the  carriei 
ends  as  one  of  contnict,  to  be  determined  by  the  jury  from  a  con- 
sideration of  all  that  was  said  by  eitlier  party  at  the  time  of  the 
delivery  and  acceptance  of  the  parcels  by  the  carriers,  the  course  of 
the  business,  the  practice  of  the  carrier,  and  all  other  attending  cir- 
cumstances, the  same  as  any  other  contract,  in  order  to  determine 
the  intention  of  the  parties.  The  inquiry,  then,  in  the  present  case, 
must  come  to  this  before  the  jury,  whether  it  was  re;iSonable  for  the 
plaintiffs,  under  the  circumstances,  to  expect  the  defendants  to  do 
more  than  to  deliver  the  parcel  to  the  wharfinger.  If  not,  then  that 
was  the  contract,  and  that  ended  their  responsibility,  and  the  plain- 
tiffs cannot  complain  of  the  defendants  because  the  wharfinger  waa 
unfaithful.  The  defendants,  unless  they  have,  either  expressly  or 
by  fair  implication,  undertaken  on  their  part  to  do  something  more 
than  deliver  the  parcel  to  the  wharfinger,  are  no  more  liable  for  its 
loss  than  they  would  have  been  had  it  been  lost  upon  ever  so  exten- 
sive a  route  of  successive  carriers,  had  it  been  intended  to  reach 
some  remote  destination  in  that  mode.  But  if  the  plaintiffs  can 
satisfy  the  jury  that,  from  the  circumstances  attending  the  delivery 
or  the  course  of  the  business,  they  were  fairly  justified  in  expecting 
the  defendants  to  make  a  personal  delivery  at  the  bank,  they  mnst 
recover;  otherwise,  it  seems  to  us  the  case  is  with  the  defendants." 

The  same  judge,  in  his  work  on  the  Law  of  Railways,  vol.  2,  sec. 
180,  3,  says :  "  There  are  many  cases  where  the  American  courts 
have  held  the  carrier  liable  beyond  the  limits  of  his  own  route,  upon 
the  ground  of  a  special  undertaking,  either  express  or  implied;  but 
whether  any  such  contract  exists  is  regarded  as  a  matter  to  be  deter- 
mined from  all  the  facts  and  attending  circumstances  of  the  case, 
and  will  more  generally  be  an  inference  for  the  jury  than  the  court, 
unless  it  depends  upon  the  effect  of  written  stipulations." 

Morse  v.  Brainerd,  41  Vt  660  (1869),  was  a  proceeding  in 
chancery  tried  by  the  court  upon  facts  and  testimony  reported  by  a 
master.  The  defendants,  as  receivers  operating  the  Vermont  Cen- 
tral and  Vermont  and  Canada  railroads,  received  of  the  plaintiff, 
at  Swanton,  Vt.,  certain  cattle  directed  to  Medford,  Mass.  The  cat- 
tle were  transported  safely  over  the  Vermont  railroads,  but  were 
injured  on  the  lower  and  connecting  roads.  The  court  say !  "  The 
company  is  liable  for  injuries  that  occur  beyond  the  termination  of 
their  own  road  only  when  they  stipulate  to  deliver  the  property  at  a 
point  beyond.    ♦    ♦    ♦    If,  then,  the  defendants  are  to  be  made 
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liable  in  this  case,  it  must  be  upon  the  ground  that  they  received 
the  property  in  question  under  a  contract,  express  or  implied,  to 
deliver  it  at  Medford,  its  place  of  destination.  Whether  there  was 
such  a  contract  or  not  is  mainly  a  question  of  fact,  to  be  determined 
upon  the  master^s  report  and  the  evidence  referred  to.  That  there 
▼aa  no  express  contract  for  the  delivery  of  this  property  at  Medford 
is  conceded.  Was  there  an  implied  contract  to  that  effect?"  After 
stating  the  facts  showing  a  joint  transportation  line  (such  a  one  as 
in  Barter  £  Co.  v.  Wheeler,  49  N.  H.  9 ;  6  Am.  R.  434,  referred  to 
in  Nashua  Lock  Co.  v.  W.  and  N.  R.  Co.y  48  N.  H.  361),  the  court 
proceeded  thus:  ^^ These  facts,  and,  in  short,  without  stopping  to 
enumerate  further,  the  great  mass  of  facts  and  testimony  reported 
by  the  master  are  consistent,  and  many  of  them  only  consistent 
with  the  idea  of  an  assumed  liability  to  transport  the  property  in 
this  case  from  Swanton  to  Medford.  Such,  we  think,  must  have 
been  the  understanding  and  expectation  of  Morse  and  the  station 
agent  at  Swanton,  at  the  time  the  property  was  put  on  to  the  defend- 
ant's road  at  that  place."  Sitting  as  a  court  of  chancery,  and  infer- 
ring the  fact  from  facts  and  evidence  reported  by  the  master,  the 
court  found  the  mutual  understanding  of  the  parties  that  the 
defendants  were  to  be  responsible  beyond  their  own  route. 

Nutting  v.  C.  R.  R.  Co.,  1  Gray,  502  (1854),  was  submitted  to 
the  court  upon  an  agreed  statement  of  facts,  from  which  the  court 
did  not  infer  the  additional  fact  that  the  defendants  undertook  to 
carry  beyond  their  own  route.  The  defendants'  liability,  therefore, 
resting  on  the  official  duty  of  their  public  employment,  did  not 
extend  beyond  their  own  route,  and  the  plaintiff  did  not  recover. 
The  opinions  of  the  English  judges  in  Muschamp's  case,  on  the 
prima  facie  weight  of  the  evidence,  were  mistaken  for  opinions  of 
law,  and  the  court  said, ''  We  cannot  concur  in  that  view  of  the 
law."  The  real  difference  was  a  non-concurrence  in  the  English 
estimate  of  the  weight  of  evidence.  In  this-  and  some  other  cases, 
judges,  speaking  of  a'' special  contract"  or  ^' a  positive  contract" 
of  a  carrier  to  carry  beyond  his  own  route,  must  be  supposed  to 
mean  a  contract  proved  by  other  evidence  than  the  general  duty  of 
the  carrier's  public  employment,  and  not  an  express  contract  as  dis- 
tinguished from  an  implied  one.  Moses  v.  B.  <§  M.  R.,  24  N.  H. 
84,88. 

*•  In  Fitehburff  and  Worcester  Railroad  v.  Hanna,  6  Gray,  539 
(1856),  the  arrangement  of  the  plaintiff  was  with  another  rail- 
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road  and  a  steamboat  company  to  and  from  New  York.  It  appears 
that,  in  receiving  goods  at  New  Yo^k  to  be  carried  over  the  plain- 
tiffs' line,  the  steamboat  company  acted  as  plaintiffs'  agent  It  fol- 
lowed, of  course,  that  the  plaintiffs  coald  hold  the  whole  freight, 
but  were  liable  for  damage  done  to  the  goods  by  the  negligence  of 
the  steamboat  company;  and  it  was  so  held.  But  without  such 
agency  it  would  have  been  otherwise."  Darling  v.  B.  <§  W,  R.  Uo^ 
11  Allen,  297.  Such  agency,  of  course,  may  be  found  by  a  jury 
from  slight  circumstantial  evidence. 

In  Najac  v.  B.  &  L.  R.  Co.,  7  Allen,  329  (1863),  from  an  agreed 
statement  of  facts  the  court  found  the  fact  that  the  defendants 
undertook  to  carry  the  plaintiff's  baggage  beyond  their  own  route. 

In  Lowell  Wire  Fence  Co.  v.  Sargent,  8  Allen,  189  (1864), 
the  plaintiffs  sent  by  the  defendants,  who  were  expressmen  between 
Lowell  and  Boston,  a  coil  of  wire  fence,  directed  to  Annapolis,  in 
Maryland,  and  gave  them  a  bill  for  the  price  of  the  fence  to  collect 
from  the  person  to  whom  the  package  was  addressed.  The  defend- 
ants carried  the  package  and  bill  to  Boston,  and,  according  to  the 
usual  course  of  business,  delivered  them  to  Adams  &  Co.'s  Express, 
by  whom  they  were  carried  to  Annapolis,  where  Adams  &  Co.  col- 
lected the  bill  and  the  charges  for  freight,  but  the  money  received 
on  the  bill  was  never  paid  over  by  Adams  &  Co.  The  case  was  tried 
by  a  jury,  who  found  a  verdict  for  the  defendants ;  and  the  plain- 
tiffs alleged  exceptions,  which  were  overruled.  Uoar,  J.,  deliver- 
ing the  opinion  of  the  court^said,  "The  court  instructed  the  jury 
'  that  they  were  to  determine  what  the  contract  between  the  plain- 
tiffs was;  that  if  the  contract  was  to  carry  the  fence  to  Boston  and 
there  deliver  it  to  Adams  &  Co.,  then  the  defendants,  upon  safely 
carrying  and  delivering  the  fence  to  Adams  &  Co.  at  Boston,  would 
thereby  be  discharged  from  all  liability  to  the  plaintiffs  on  account 
of  said  fence  and  the  bill  therefor  from  that  time,  and  would  not 
be  liable  for  any  loss  or  neglect  on  the  part  of  Adams  &  Co.,  or 
for  the  amount  of  the  bill,  even  if  Adams  &  Co.  had  collected  and 
held  the  money.'  The  con^ectness  of  this  instruction  is  the  ques- 
tion presented  by  the  bill  of  exceptions.  There  was  no  express  con- 
tract in  relation  to  the  transportation  of  the  fence ;  and  whether 
the  implied  contract  was  to  carry  it  to  Annapolis,  or  merely  to  carry 
it  to  Boston  and  forward  it  thence  by  the  ordinary  lines  of  trans- 
{K)rtation,  was  certainly  a  question  for  the  jury  upon  the  whole  evi- 
dence in  the  case ;  in  determining  which,  they  would  consider  the 
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nature  of  the  business^  the  advertisements  or  notices  given  by  the 
defendants,  and  all  the  circumstances  tending  to  show  the  under- 
•tanding  of  the  parties.    It  was  therefore  properly  left  to  the  jury." 

In  Darling  v.  Boston  i6  Worcester  Railroad  Co,y  11  Allen,  295 
(1865),  the  defendants  were  "  the  carriers  on  the  last  line  of  trans- 
portation," and  the  injury  done  to  the  goods  was  done  when  they 
were  in  the  possession  of  some  other  carrier,  before  they  reached  the 
defendants'  line.  The  Michigan  Central  Railroad,  the  first  carrier 
who  received  the  goods,  gave  a  receipt  for  them,  which  the  court 
(construing  it  as  an  express  written  contract)  declared  was  ^^so 
framed  as  to  exclude  the  idea  of  joint  responsibility  with  other  car- 
riers.'* And  the  court  held  there  was  no  evidence  tending  to  show 
any  contract  between  the  plaintiff  and  all  the  carriers  jointly,  and 
no  evidence  tending  to  show  that  the  defendants  were  liable  for 
damage  done  to  the  goods  in  the  possession  of  some  other  carrier 
before  they  came  to  the  defendants'  line. 

In  Gass  v.  N.  Y.  P.  £  B.  R.  Co,,  99  Mass.  220  (1868),  the  plain- 
tiffs  claimed,  as  matter  of  law,  that  the  defendants  were  liable 
for  goods  which  were  burned  on  a  steamboat,  and  which  never 
were  in  the  defendants'  possession,  on  the  ground  that  the  steam- 
boat company  were  agents  of  the  defendants  or  in  partnership  with 
them.  The  court  held  there  was  no  evidence  of  such  agency  op 
partnership. 

Burroughs  v.  N.  £  W.  R.  Co,,  100  Mass.  26 ;  7  Am.  R.  78,  seems  to 
have  been  submitted  to  the  court  upon  an  agreed  statement  of  facts. 
The  plaintiff 's  goods  were  destroyed  on  a  steamboat  in  Long  Island 
Sound  by  collision  and  fire,  after  they  had  been  carried  by  the 
defendants  to  the  end  of  their  route.  The  plaintiff  sought  to  charge 
the  defendants  as  common  carriers  beyond  the  line  of  their  railway, 
on  three  grounds.  One  was,  that  a  station  agent  of  the  defendants 
had,  by  a  written  contract,  expressly  promised  to  deliver  the  goods 
in  New  York.  But  the  court  held  that  the  facts  were  "  clearly 
insaflicient  to  warrant  a  court  or  jury  in  inferring  that  he  had 
authority  to  bind  the  defendants  as  common  carriers  beyond  the 
line  of  their  own  railroad.'*  The  plaintiffs  also  relied  upon  a  writ- 
ten contract  between  the  defendants  and  the  steamboat  company. 
But  that  contract  expressly,  provided  that  each  company  should 
bear  the  losses  happening  on  its  own  line.  The  plaintiffs  also  rel  ed 
open  a'^fireight  tariff"  posted  in  the  defendants'  stations.  But 
that  expressly  exempted  the  carriers  from  loss  by  collision  or  fira 
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And  the  court,  apparently  trying  the  case  as  a  jury  would  try  it, 
upon  the  evidence,  gave  judgment  for  the  defendants. 

In  Pendergast  v.  Adams  Express  Company j  101  Mass.  120  (1869), 
there  was  a  written  contract  which,  as  the  court  held,  expressly 
limited  the  undertaking  of  the  defendants  to  forwarding  the  parcel 
^  to  their  agent  nearest  or  most  convenient  to  the  destination,  and 
then  delivering  it  to  other  parties  to  complete  the  transportation." 
Gray,  J.,  delivering  the  opinion  of  the  court,  said,  "When  a 
common  carrier  is  a  corporation  established  for  the  purpose 
of  transporting  goods  over  a  certain  route,  goods  delivered 
to  such  corporation,  directed  to  a  more  distant  place,  are  presumed 
by  our  law  to  be  received  for  the  purpose  of  being  carried  by  it  over 
its  own  route  only,  and  then  forwarded  by  another  carrier  to  their 
destination.  Burroughs  v.  Norwich  £  Worcester  Railroad  Co^  100 
Mass.  26.  When  there  is  no  charter  to  indicate  the  limits  of  the 
carrier's  business,  and  no  written  agreement  between  him  and  the 
other  party,  the  question  what  was  in  fact  the  extent  of  his  under- 
taking is  a  question  for  the  jury.  Lowell  Wire  Fence  Co,  v.  Sargent^ 
8  Allen,  189." 

Hill  Mng.  Co.  v.  B.£L.IL  Corporation^  104  Mass.  122 ;  6  Am.  R.  203 
(1870),  was  submitted  to  the  court  upon  an  agreed  statement  of  facts, 
with  an  agreement  that  the  court  might  draw  any  inferences  from 
the  competent  facts  stated  that  a  jury  would  be  justified  in  drawing* 
And  from  the  facts  agreed,  the  court  drew  the  inference  of  fact 
that  the  defendants  (a  corporation)  undertook  for  the  carriage  of 
the  plaintiffs'  goods  beyond  their  own  line. 

The  supreme  court  of  Connecticut  put  a  low  estimate  upon  the 
weight  of  the  evidence  usually  introduced  by  the  plaintiff  in  this 
class  of  cases ;  and  peculiar  views  prevail  in  that  State  concerning 
the  power  of  a  corporation  to  bind  itself  by  a  contract  for  carriage 
beyond  the  line  on  which  it  is  specially  authorized  by  its  charter  to 
assume  the  public  office  and  perform  the  duties  of  a  carrier.  And 
the  court  of  that  State,  acting  upon  their  opinion  of  the  weight  of 
the  evidence  and  their  views  of  corporate  power,  set  aside  verdicts 
as  against  the  evidence,  and  order  nonsuits  in  cases  in  which  courts, 
entertaining  a  different  opinion  of  the  weight  of  the  evidence  and 
different  views  of  corporate  power  as  affected  by  estoppel  in  con- 
tracts, would  not  adopt  such  a  practice.  Hood  y.  N.  T.  A  JV.  H  R 
Oa.f  22  Oonn.  1 ;  Elmore  y.  N.  RCo.t23  id.  457 ;  Naugaiuch  R.  Co 
y.  W.  B.  Co^  24  id.  468;  Converse  v.  N.  A  K  T.  T.  Co., 83  id.  166 
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In  Bostwick  v.  Champion,  11  Wend.  571;  S.  C,  18  id.  175, 
the  question  was  of  the  liability  of  the  defendants  as  partners,  not  as 
common  carriers.  The  action  was  not  brought  upon  any  duty,  obli- 
gation or  contract  of  a  common  carrier.  The  defendants  were  car- 
riers on  separate  sections  of  a  continuous  line,  with  a  community  of 
interest  in  the  profits  of  the  entire  line ;  and  they  were  held  to  be 
partners.  It  has  never  been  supposed  that  individuals  engaged  in 
the  busiue^  of  carriers  were  specially  incapacitated  to  exercise  the 
right  of  forming  a  partnership  enjoyed  by  people  in  other  kinds  of 
business. 

At  the  trial  of  Weed  v.  S,  A  S.  K  Co,,  19  Wend.  534  (decided  in 
1838),  the  defendants  moved  for  a  nonsuit  on  the  ground  that  they 
*'had  not  the  power  to  contract,  and  did  not  contract,  to  carry"  the 
plaintiff's  trunk  beyond  their  own  road.  It  does  not  appear  that 
they  had  any  desire  to  go  to  the  jury  on  the  question  whether  there 
was  in  fact  a  contract  extending  beyond  their  road,  and  it  is  not 
probable  that  they  had  any  such  desire,  under  the  circumstances  of 
that  case.  Their  claim  that  they  had  made  no  such  contract  was 
apparently  placed  upon  the  sole  ground  that,  as  a  matter  of  law, 
they  had  no  corporate  power  to  make  it.  Cowen,  J.,  delivering  the 
opinion  of  the  court,  began  by  saying,  "  The  defendants,  having 
undertaken  to  carry  from  the  Springs  to  Albany,  cannot  now  be 
received  to  say  they  were  in  truth  carriers  no  farther  than  Schenec- 
tady, the  termination  of  their  own  road."  - 

At  the  trial  of  St.  John  v.  Van  Santvoord,  25  Wend.  660, 
it  appeared  that  the  defendants,  owners  of  a  line  of  tow-boats  on 
the  Hudson  river  between  New  York  and  Albany,  received  a  box  of 
goods  marked  for  Little  Falls,  a  place  on  a  canal  beyond  Albany. 
The  defendants  carried  the  box  to  Albany  and  delivered  it,  accord- 
ing to  the  usage  of  business,  to  a  canal  boat  plying  between  Albany 
and  Little  Palls.  On  the  arrival  of  the  canal  boat  at  Little  Falls, 
some  of  the  goods  were  missing,  and  the  box  appeared  to  have  been 
broken  open.  The  plaintiffs  objected  to  the  evidence  of  usage,  but 
it  was  received.  The  judge  charged  the  jury  that  there  was  no  evi- 
dence of  any  contract  on  the  part  of  the  defendants  to  carry  the 
goods  to  Little  Falls;  that  the  known  usage  of  the  trade  (not 
brought  home  to  the  plaintiffs)  formed  part  of  the  contract  between 
the  parties ;  and  that  if  the  defendants  delivered  the  goods  at  Al- 
bany according  to  usage,  and  used  ordinary  diligence  in  procuring 
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a  safe  conveyance  and  in  forwarding  the  goods,  they  were  entitled 
to  a  verdict.  The  jury  found  for  the  defendants,  and  judgment 
was  rendered  on  the  verdict 

This  judgment  was  reversed  by  the  supreme  court  (in  1841),  on 
the  ground  that  the  judge  erred  in  holding  that,  as  matter  of  law, 
there  was  no  evidence  fi-om  which  a  contract  could  be  implied  to 
carry  the  goods  beyond  Albany.  Nelson,  C.  J.,  giving  his  own 
opinion  of  the  weight  of  the  evidence,  said  it  appeared  to  him  that 
such  a  contract  was  fairly  to  be  inferred  from  the  evidence.  The 
decision  amounts  to  this:  the  contract  wjis  wliat  the  parties  under- 
stood it  to  be,  and  there  was  evidence  from  which  an  understand- 
ing that  the  defendants  were  to  carry  the  goods  beyond  their  line 
might  be  inferred.  In  1843  the  judgment  of  the  supreme  court  wag 
reversed,  and  the  judgment  of  the  court  of  common  picas  affirmed, 
by  the  court  of  errors,  by  a  vote  of  eighteen  to  five.  Chancellor 
Walworth  said  the  only  question  was,  whether  the  judge  of  the 
court  of  common  pleas  was  right  in  receiving  evidence  of  the  usage, 
and  in  telling  the  jury  that  the  defendants  had  discharged  their 
duty  if  they  had  carried  the  goods  safely  to  Albany  and  had  for- 
warded them  by  a  safe  canal  line  from  there,  and  declared  he  had 
no  doubt  the  judge  was  right  in  both  particulars.  The  chancellor 
put  his  opinion  on  the  ground  that  the  only  material  evidence  waa 
the  mark  on  the  box,  and  the  usage,  and  that  both  parties  must 
have  understood  that  the  defendants  would  transport  the  box  to 
the  place  where  their  business  as  common  carriers  terminated,  and 
send  it  on  in  the  usual  way  as  forwarders,  from  that  place.  Put- 
nam, senator,  who  concurred  with  the  chancellor,  said  that,  from 
the  evidence  given  at  the  trial,  the  jury  had  a  right  to  assume 
that  the  box  in  question  was  delivered  to  the  defendant  to  be  trans- 
ported according  to  the  business  of  the  line,  and  that  it  was  the 
province  of  the  jury  to  determine  the  effect  and  extent  of  the 
implied  contract  between  the  parties.  Porter,  senator,  dissented, 
on  the  ground  that  the  question  of  an  implied  contract  of  the  de- 
fendants to  carry  the  goods  beyond  their  line  should  have  been 
left  to  the  jury. 

In  the  decision  of  this  case,  Muschamp's  case  (decided  in  1841) 
was  not  referred  to.     Van  Santvord  v.  St  John^  6  Hill,  157. 

In  Wilcox  V.  Parmelee,  3  Sandf.  610  (1850),  the  court  said  that,  in 
Mnschamp's  case,  ^'  The  defendants  were  held  liable,''  and  errone- 
ously supposing  that  the  defendants  were  held  liable  by  the  court, 
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they  seem  to  have  adopted  the  verdict  of  an  English  jury  as  a  rule 
of  American  law. 

In  Hart  v.  R,  S  S.  Jt.  Co,,  8  N,  Y.  37  (1853),  the  defendants  owned 
the  last  of  several  roads  forming  a  line  from  Whitehall  to  Troy. 
The  plaintiff  purchased  a  through  ticket  at  Whitehall,  and  passed 
over  the  entire  line  as  a  passenger,  without  change  of  car,  and  8ome 
of  her  baggage  was  lost  The  court,  in  their  opinion,  use  this  lan- 
guage: "The  court  charged  the  jury  that  it  was  for  them  to  say 
whether  it  was  proved  that  the  defendant,  by  its  agents,  received 
the  baggage  and  agreed  to  carry  it  to  Troy ;  and  on  the  decision  of 
the  motion  for  a  nonsuit,  after  all  the  evidence  was  given,  the  court 
stated  it  was  a  matter  to  be  left  to  the  jury.  The  court  was  right 
both  in  the  charge  and  in  the  refusal  to  nonsuit.  There  were  facts 
which  it  was  proper  to  submit  to  the  jury,  who  were  the  proper 
judges  of  the  weight  of  evidence,  and  it  w^ould  have  been  error  to 
have  refused  so  to  submit  them." 

In  Wibert  v.  iV.  V.  <£  E,  R.  Co.,  12  N.  Y.  245  (1855),  the  question 
was  of  the  defendants*  liability  for  the  detention  of  goods  on  their 
own  road.  Hand,  J.,  in  the  course  of  a  dissenting  opinion,  said 
that  in  some  of  the  cases  the  corporation  to  whom  property  wav 
first  delivered  was  held  liable  for  the  default  of  other  corporations, 
and  that  where  a  carrier  was  in  the  habit  of  receiving  and  forward- 
ing goods  directed  to  any  particular  place,  an  agreement  on  his  pari 
to  take  them  there  had  been  presumed. 

In  Schroeder  v.  H.  R,  R.  Co.,  5  Duer,  55  (1855),  it  was  found,  by 
a  judge  deciding  the  facts  as  well  as  the  law^  that  the  defendants 
undertook  to  carry  goods  beyond  their  own  line,  and  the  question 
then  was  whether  there  was  any  evidence. 

In  Hunt  V.  N,  V.  &  E.  R,  Co.y  1  Hilton,  228  (1856),  it  was  held 
that  there  was  no  evidence  of  the  defendants'  liability  for  damage 
done  to  goods  before  they  received  them. 

In  Dillon  v.  N.  Y.  di  E.  R.  Co,,  1  Hilton,  231,  it  was  held  that 
there  was  no  evidence  of  an  undertaking  of  the  defendants  to  carry 
beyond  their  own  line. 

In  Foy  V.  T,  &  B.  R.  Co,,  24  Barb.  382  (1856),  it  was  alleged  in 
the  plaintiff's  complaint  that  the  defendants  contracted  to  L»arry  a 
wagon  from  Troy  to  Burlington.  "  On  the  trial,  the  plaintiff  proved 
the  allegations  in  the  complaint."  No  question  was  raised  at  the 
trial  as  to  the  defendants*  liability  beyond  their  own  line.  The  only 
objections  made  to  the  plaintiff's  right  of  recovery  were,  that  there 
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was  no  sale  of  the  property,  that  the  property  never  was  demanded, 
and  that  there  was  no  proof  of  negligence.  In  a  dictumy  Harbis, 
J.,  expressed  his  opinion  of  the  weight  of  the  evideiice  tending  to 
show  a  contract  to  deliver  the  wagon  at  Burlington,  a  place  beyond 
the  defendants'  line. 

In  Russell  v.  Livingstoriy  16  N.  Y.  515  (1858),  the  defend- 
ants carried  from  Amsterdam  to  Vienna  a  package  directed  to  a 
person  at  Port  Gibson  (a  place  beyond  their  line),  "Care  of 
Dawley,  Express  Agent,  Vienna."  Dawley,  the  defendants'  agent 
at  Vienna,  delivered  the  package  to  a  stage  running  to  Port  Gibson^ 
and  it  was  lost.  It  was  decided  to  be  erroneous  to  rule,  as  matter 
of  law,  that  Dawley  received  the  package  as  plaintiflPs'  agent. 

In  Qubnhy  v.  Vanderbilt,  17  N.  Y.  306  (1858),  the  question 
whether  the  defendant,  a  carrier  from  New  York  to  Nicaragua, 
undertook  to  carry  the  plaintiff  from  New  York  by  way  of  Nica- 
ragua to  San  Francisco,  was  left  to  the  jury,  and  it  was  held  that 
there  was  evidence  proper  to  be  submitted  to  them. 

Hempstead  v.  N.  V.  C,  R.  Co.,  28  Barb.  485  (1858),  was  tried  by 
a  judge  without  a  jury,  and  the  judge  found  that  the  defendants  did 
not  contract  to  carry  beyond  their  own  line,  and  this  finding  waa 
not  set  aside. 

In  Cary  v.  C.  £  T.  R,  Co.,  29  Barb.  35  (1859),  the  defendants* 
line  was  from  Toledo  to  Cleveland.  The  defendants,  at  Toledo, 
sold  to  Miss  Bedel  (the  plaintiff's  assignor)  tickets  for  Buffalo. 
The  defendants  moved  for  a  nonsuit  on  the  ground  that  no  contract 
was  proved  to  carry  beyond  Cleveland.  The  motion  was  denied, 
and  there  was  a  verdict  for  the  plaintiff.  Allsk,  J.,  delivering  the 
opinion  of  the  court,  said,  "  That  there  was  no  proof  of  a  contract 
on  the  part  of  the  defendant  to  carry  the  lady  and  her  baggage 
beyond  the  termination  of  its  road  cannot  be  alleged.  The  proof 
was,  that  she  applied  to  defendant's  clerk  and  servant  for  a  passage 
ticket  bv  railroad  from  Toledo  to  Buffalo,  and  was  furnished  with 
tickets  which  carried  her  to  Buffalo  over  the  defendant's  road  and 
the  other  intermediate  roads;  and  the  defendant's  clerk  received 
tlie  fare  for  the  whole  distance.  Some  contract  was  made  by  the 
dei'endant  at  that  time ;  and  if,  upon  the  evidence,  the  defendant 
desired  to  make  a  question  whether  it  was  a  contract  for  carriage 
by  the  defendant  for  the  whole  distance,  or  whether,  in  entering 
into  the  contract,  the  defendant  represented  and  contracted  for  oi 
in  belialf  of  other  corporations  or  individuals,  as  to  a  part  of  th« 
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distance,  he  was  entitled  to  have  such  question  passed  upon  by  the 
jnrj ;  that  is,  if  there  was  a  doubt  as  to  what  the  contract  was, 
it  was  a  proper  question  for  the  jury.  But  there  was  certainly 
evidence  to  carry  the  cause  to  the  jury  upon  the  question  whether 
or  not  the  defendant  had  contracted  as  alleged.  *  *  *  The 
court  charged  the  jury  *  *  *  that  the  contract  of  the  defend* 
ant  was  to  deliver  the  trunk  at  Buffalo.  *  *  *  As  the  question 
relating  to  the  discharge  of  the  defendant  from  liability  by  the 
delivery  of  the  trunk  to  the  Painsville  road  depends  entirely  upon 
the  terms  of  the  contract  and  its  validity,  if  for  carriage  of  the 
passenger  and  her  baggage  east  of  Cleveland,  the  exceptions 
need  not  be  further  considered  in  this  connection,  except  to 
repeat  the  remark  before  made  that  the  defendant  did  not  ask  to 
have  the  jury  decide  what  the  contract  in  fact  was.  Had  it  done 
fio,  and  the  court  had  decided  it  as  matter  of  law,  it  might  per- 
haps have  been  error.  The  counsel  did  not  object  that  the  court, 
by  passing  upon  the  question,  invaded  upon  the  province  of  the 
jury,  but  the  exception  was  based  rather  upon  the  ground  that  the 
defendant  had  not  contracted  because  it  could  not  lawfully  contract 
for  service  beyond  Cleveland.  In  Muschaynp  v.  Tlie  Lancaster  and 
Preston  Junction  Railway  Co.y  8  M.  &  W.  421,  in  a  case  somewha*^ 
similar,  it  was  treated  by  the  court  as  a  proper  case  for  the  juiy  to 
determine  what  the  contract  was,  whether  the  railway  company  had 
undertaken  to  carry  a  parcel  beyond  the  terminus  of  its  road,  oi 
had  agreed  to  carry  it  to  its  terminus  and  there  deliver  it  to  another 
carrier  for  transportation.  The  court  held  that  they  could  not  say 
that  the  latter  was  the  import  of  the  contract,  as  was  asked  by  the 
defendant  to  be  decided  in  this  case.  It  was  assumed  by  the 
defendant's  counsel  to  be  a  proper  question  for  the  court,  as  thei*e 
was  no  dispute  about  the  evidence;  and  when  a  question  is  so 
treated,  the  party  cannot,  upon  appeal,  insist  that  it  should  have 
been  submitted  to  the  jury.  Barnes  v.  Ferine,  2  Kern.  18.  11 
there  was  evidence  upon  which  the  jury  might  have  found  the  con- 
tract as  alleged  by  the  plaintiff,  rather  than  as  claimed  by  the 
defendant,  as  a  question  of  fact,  the  ruling  and  decision  of  the 
court  will  be  sustained;  in  other  words,  there  is  no  error  for  which 
the  judgment  will  be  reversed." 

In  Chouteaux  v.  Leechy  18  Penn.  St.  224  (1852),  the  defendants  were 
bound  by  a  written  contract.  In  F.  C.  R.  Co.  v.  Schwarzenberger, 
i5  Pcnn.  St  (9  Wright)  208.  the  carrier  gave  notice  that  it  was  not 
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liable  beyoud  its  own  route,  and  therefore  the  plaintiff  failed  to 
prove  a  mutual  understanding  that  the  carrier  would  carry  the 
plaintiff  and  his  baggage  beyoud  the  carrier's  own  route.  In  B,  <£ 
P,  S,  Co.  V.  Browny  54  Penn.  St  77  (1867),  the  question  was  left  to 
the  jury.  Jenneson  v.  C.  £  A.  R.  A  T.  Co.  (Dist.  Court,  Phil.),  4 
Am.  L.  Reg.  234,  was  governed  by  an  express  written  contract. 
Stroud,  J.,  upon  an  examination  of  the  authorities,  expressed  the 
opinion  that  when  the  only  evidence  is  the  direction  of  goods  by 
marks  beyond  the  carrier's  route,  the  carrier  is  only  bound  to  trans- 
port and  deliver  them  according  to  the  usage  of  the  business.  In 
a  note  in  this  case,  the  editors  of  the  Register  say  (p.  239),  that  the 
contract  for  carriage  beyond  the  carriers  route  'Ms  in  general  a 
question  of  fact,  and  is  to  be  determined  by  the  finding  of  a  jury." 

In  Bradford  v.  S.  C.  Ji.  Co,,  7  Rich.  201,  S.  C.  (1854),  it  was 
held  to  have  been  properly  left  to  the  jury  to  find  the  defendant 
liable  as  a  joint  carrier.  In  Bradford  £  a.  v.  5.  C  E.  Co,,  10  Rich. 
221  (1857),  it  was  held  that  there  was  no  evidence  that  the  defend- 
ant was  liable  as  a  joint  carrier.  In  Kyle  v.  L.  R.  Co.^  10  Rich, 
382,  the  defendants  were  bound  by  a  written  contract  to  deliver 
goods  beyond  their  own  line.  Bemutt  v.  Filyaw,  1  Flor.  403,  does 
not  relate  to  the  responsibility  of  a  carrier  beyond  his  route. 

In  R.  R,  Co.  V.  Sullivan  <6  a.,  25  Ga.  228  (1858),  there  was  a 
written  contract  to  deliver  goods  at  Augusta,  Ga.,  and  it  was  held 
that  the  direction  on  them,  *'  Cha'st,  So.  Ca./'  could  not  control  the 
express  undertaking. 

In  RailroadSy  opts.,  v.  Spratt,  2  Duvall,  4  (1865),  the  appellants, 
being  joint  carriers  with  others,  gave  a  through  bill  of  lading  for 
the  transportation  of  goods  from  Louisville  to  New  York,  on  which 
the  jury  found  a  verdict  against  them,  and  the  verdict  was  not  set 
aside. 

In  Carter  £  a.  v.  Peck,  4  Sneed,  203,  Tenn.  (1856),  it  was  held 
(apparently  as  matter  of  law)  that  a  carrier  receiving,  in  advance, 
payment  for  transportation  to  a  point  beyond  his  route,  thereby 
contracts  to  carry  to  that  point. 

In  U.  S.  Epress  Co.  v.  Rush  <&  a.,  24  Ind.  403,  it  was  held  to  be 
the  duty  of  a  carrier  to  deliver  goods,  directed  beyond  his  route,  to 
the  next  carrier,  according  to  the  usual  custom  of  business,  and  that 
in  the  written  contract  in  that  case  there  was  no  stipulation  chang- 
mg  that  duty. 

In  lU.  U.  R.  Co.  V.  Copeiandy  24  HI.  332, 337,  338  (1860),  the  coarl 
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fell  into  the  mistake  of  supposing  that  in  Muschamp's  case  the  defend- 
ants  were  held  liable  by  the  court  as  a  matter  of  law ;  and  upon  that 
mistake  the  law  of  Illinois  seems  to  be  settled.  III.  C.  R.  Co.  v.  John* 
sofiy  84  111.  389. 

In  Candee  v.  P.  R.  Co,y  21  Wis.  582,  the  supreme  court  of  Wld- 
consin  was  disposed  to  follow  111.  C.  R.  Co.  y.  Copeland^  24  IlL  332 

In  Peel  t.  0.  £  N.  W.  R.  Co.,  19  Wis.  118,  it  was  held  that  the 
defendants  were  bound  by  a  written  contract  to  carry  goods  beyond 
tbeir  own  line.  In  D.  £  M.  R.  Co.  v.  F.  £  M.  Bank,  20  Wis.  122, 
it  was  held  that  by  the  true  construction  of  a  written  contract  the 
defendants  were  not  responsible  beyond  their  own  line. 

In  AngU  dk  Co.  y.  M.  £  M.  R.  Co.,  9  Iowa,  487,  the  opinions  of 
English  judges  on  the  weight  of  the  evidence  were  mistaken  for 
opinions  of  law,  and  adopted  as  such. 

These  are  seme  of  the  principal  American  cases  usually  cited  on 
the  question  of  the  liability  of  a  carrier  beyond  his  own  route,  in 
the  absence  of  an  express  written  contract  Some  of  them  are  not 
in  point  Many  contain  nothing  but  dicta  on  the  subject  Some 
turn  on  writings  held  to  be,  or  treated  as,  express  contracts,  the  con- 
struction of  which  by  the  court  shows  the  understanding  of  the 
parties,  without  the  finding  of  a  jury  on  parol  or  circumstantial 
evidence.  Some  are  based  on  the  mistake  of  supposing  that  in 
}A  oschamp's  case  the  defendants  were  held  liable  by  the  court  as  a 
matter  of  law.  Some  are  controlled  or  influenced  by  the  mistake 
of  supposing  that  in  Muschamp's  case  the  opinions  of  the  judges 
on  the  prima  facie  weight  of  the  evidence  were  opinions  on  the  law. 
It  would  seem  that  in  no  one  of  them  has  the  question  been  held  to 
be,  or  been  treated  as,  a  question  of  law,  where  it  was  claimed  to  be 
a  question  of  fact,  or  where  the  attention  of  the  court  was  called  to 
the  distinction  between  law  and  fact,  a  distinction  which  has  been 
clouded  by  misapprehensions  of  Muschamp's  case.  In  nearly  all 
of  them,  when  there  is  no  decisive  contract  in  writing,  it  is  held 
to  be,  or  practically  treated  as  a  question  of  fact  There  is  much  in 
the  American  authorities  going  strongly  to  show  that  Lord  Abinoeb 
was  right,  and  there  is  nothing  in  them  having  any  considerable 
tendency  to  show  that  he  was  wrong,  when  he  said,  in  Muschamp's 
case,  '^  The  whole  matter  is,  therefore,  a  question  for  the  jury  to 
determine  what  the  contract  was,  on  the  evidence  before  them." 

There  are  cases  in  which  a  carrier's  liability  dependfl  upon  the  ter- 
■uniiB  of  his  route,  the  geographical  extent  of  his  public  employ- 
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ment ;  where  the  qnestion  is  to  what  point  he  has  assumed  the 
public  duties  of  a  common  carrier,  and  how  far  he  is  required  by 
his  general  public  duty  to  carry  goods  under  pain  of  an  actio:i 
against  him.  This  is  a  question  of  fact  Walker  y.  Jackton 
£  a.,  10  M.  &  W.  161 ;  Johnson  v.  M.  R.  Co.,  4  Exch.  367 ;  Richaiis 
7.  L.  B.  J  8.  C.  A,  7  Com.  B.  839;  Crouch  v.  L.  di  N.  W.  R.  Co^ 
14  id.  255 ;  Williams  t.  VanderhiU,  29  Barb.  491.  In  some  cases, 
the  carrier's  liability  is  considered  in  a  manner  tending  to  show  that 
the  question  of  his  undertaking  to  carry  beyond  his  route  was  not 
distinguished  from  the  question  of  the  extent  of  his  route.  The 
question  whether  the  place  to  which  goods  are  directed  is  beyond 
the  carrier^s  route,  and  the  question  whether,  if  it  is  beyond  his 
route,  he  undertook  to  carry  the  goods  to  it,  may  be  contested  in 
the  same  case ;  sometimes  a  single  piece  of  evidence  has  a  bearing 
on  both  of  those  questions;  and  there  would  often  be  an  inconsist- 
ency in  holding  one  of  them  to  be  a  question  of  fact  and  the  other 
a  question  of  law. 

In  Nashua  Loch  Co.  ?.  W.  di  N.  R.  Co.,  48  N.  H.  339,  362,  there  is 
a  statement  of  some  of  the  consequences  of  holding,  as  matter  of 
law,  that,  when  goods  are  lost  on  some  part  of  a  continuous  line  of 
several  associated  carriers,  the  carrier  on  whose  section  of  the  line 
they  were  lost  is  alone  liable.  It  is  there  said  that  it  would  often 
be  difScult  and  sometimes  impossible  for  the  owner  of  the  goods  to 
learn  where  his  loss  happened ;  that  he  would  have  no  means  of 
learning  himself,  and  would  not,  unless  of  a  very  confiding  disposi- 
tion, rely  on  any  very  zealous  aid  in  his  search  from  the  carriers ; 
that  if  he  should  have  the  luck  to  make  the  discovery,  he  mi^ht  be 
obliged  to  assert  his  claim  for  compensation  against  a  distant  party, 
among  strangers,  in  circumstances  such  as  would  discourage  a  pru- 
dent man,  and  induce  him  to  sit  down  patiently  under  his  loss  rather 
than  incur  the  expense  and  risk  of  pursuing  his  legal  remedy. 
The  forlorn  condition  of  the  owner  in  such  a  case  is  put  as  an  argu- 
ment against  holding,  as  matter  of  law,  that  the  first  carrier  is 
not  responsible  beyond  his  own  route. 

On  the  other  hand,  in  Van  Saniford  v.  8t  John,  6  Hill,  157, 
163,  170,  there  are  statemente  of  the  consequences  of  holding 
as  a  matter  of  law,  that  a  carrier  is  liable  beyond  his  route. 
Bhoadbs,  senator,  says,  '^  There  are  many  men  in  this  State  who 
are  engaged  as  common  carriers  in  the  transportation  of  the  pro- 
duce of  the  country  by  land.    One  of  those  men  receives  a  load  of 
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flour  on  board  his  wagon  for  the  purpose  of  delivering  it  at  some 
point  on  the  Erie  canal,  the  ban-els  being  marked  and  directed  to  a 
town  in  the  interior  of  the  State  of  Maine.  The  carrier  neglects 
to  make  a  special  contract  that  his  liability  is  to  cease  at  the  point 
of  delivery  on  the  canal ;  but  he  delivers  the  flour  in  good  order  n 
llie  canal,  and  the  property  is  forwarded  from  one  line  of  traKspor- 
tation  to  another,  until  it  passes  into  the  hands  of  the  la/>t  jarrier 
on  the  route,  by  whose  want  of  care  it  is  lost.  It  would  u  ader  such 
circumstances  be  a  most  severe  and  harsh  rule  of  law  which  should 
make  the  person  who  first  undertook  the  transportation  of  the 
article  liable  for  its  loss.  Bockee,  senator,  depicts  the  consequences 
of  such  a  rule  as  ''most  alarming  to  all  who  are  engaged  in  freight* 
ing  and  transportation."  "  Suppose,"  says  he,  "  the  box  had  been 
marked  'Brown's  Hole,  Rocky  Mountains.'"  If  the  law  implies  a 
contract  to  deliver  the  box  at  that  place,  he  observes,  as  it  is  the 
duty  of  every  man  faithfully  to  fulfill  his  contracts,  the  carrier 
"must  abandon  his  ordinary  avocations  and  business,  leave  the 
delights  of  domestic  association,  embark  with  his  dear-bought 
freight,  and  follow  the  long  lines  of  internal  navigation  till  he 
reaches  the  head  waters  of  the  Yellow  Stone.  Then  he  must  tra- 
verse a  vast  desert,  with  Indian  horses  and  pack-saddles,  exposed  to 
famine,  to  the  wintry  storms,  to  wild  beasts  and  savages;  and,  if 
Providence  should  protect  him  through  every  danger,  he  returns, 
after  years  of  suffering,  a  worn-out  beggar  to  a  ruined  home." 

All  the  weight  of  these  arguments  from  consequences  is  against 
holding  the  question  to  be  one  of  law.  And  they  may  be  argu- 
ments proper  to  be  addressed  to  a  jury  or  other  tribunal  trying  the 
fact  of  a  case  upon  the  question  what  the  understanding  of  the 
parties  was. 

If  the  question  in  this  case  is  of  the  mutual  understanding  of 
the  parties,  and  if  that  question  is  one  of  fact,  we  are  restrained  by 
the  constitution  from  holding  it  to  be  a  question  of  law.  State  v 
Hodgey  50  N.  H.  522-525.  The  modern  practice  of  trying  common 
law  cases  by  a  judge  without  a  jury,  and  the  habit  of  inferring  facts 
from  an  agreed  statement  of  facts  submitted  to  the  court,  and  other 
influences  besides  those  named  in  State  v.  Hodgey  50  N.  H.  519-^21, 
525,  may  contribute  to  obscure  the  distinction  between  law  and  fact 
But  when  the  obscurity  is  penetrated,  and  a  question  is  discem€<l  to 
be  a  question  of  fiact,  no  influence  can  induce  the  court  to  decide  it 
M  a  question  of  law. 


3fi  NP:W  IIAMPSIIIRE, 


Gray  v.  Jackson. 


The  principal  argument  for  deciding  the  question  in  this  case  \n 
one  of  law,  is  drawn  from  the  convenience  of  a  uniform  and  certain 
rule.  No  lack  of  such  a  rule  has  resulted  in  England  from  hold- 
ing it  to  be  a  question  of  fact  The  verdicts  of  English  juries  seem 
to  bo.  sufficiently  settled  and  invariable  to  answer  any  reasonable 
demand  on  that  score.  And  there  would  seem  to  be  no  cause  to 
apprehend  that  any  serious  inconvenience  will  be  experienced  in 
this  State  from  a  want  of  uniformity  and  certainty  in  verdicts  on 
questions  of  this  kind.  The  subject  cannot  be  justly  subjected  to 
an  absolutely  inflexible  rule.  "  It  might  be  consoling  to  the  carriers 
and  to  others  if  we  could  lay  down  a  rule  of  law  somewhat  more 
definite  in  this  c^ise.  But  from  the  almost  infinite  diversity  of  cir- 
cumstances as  to  steamboat  carriage,  that  is  impossible.  There  will 
usually  be,  at  every  place,  some  fixed  course  of  doing  the  business, 
which  will  be  reasonable,  or  it  would  not  be  submitted  to,  and 
which  will  be  easily  ascertained  on  inquiry,  and  with  reference  to 
which  contracts  will  be  made,  and  which  it  is  equally  the  interest 
and  the  duty  of  both  parties  to  ascertain  before  they  make  contracts, 
and  which  it  would  be  esteemed  culpable  negligence  in  any  one  not 
to  ascertain,  so  far  as  was  important  to  the  correct  understanding 
of  contracts  which  he  was  making/'  F.  &  M,  Bank  v.  Champlain 
Trans.  Co.,  23  Vt  213,  214. 

And  if,  in  ordinary  classes  of  cases  in  which  a  fixed  and  uniform 
rule  would  be  of  great  utility,  there  were  danger  that  verdicts  would 
be  Tariable  and  uncertain,  the  danger  might  not  be  wholly  obviated 
by  holding  the  question  to  be  one  of  law.  It  is  said,  in  Nashua 
Loch  Oo.  V.  W.  it  N.  R.  Co.,  48  N.  H.  346,  357,  363,  that  there  is  no 
little  confusion  and  contradiction  of  authority  respecting  the  liabil- 
ity of  a  carrier  beyond  his  own  route ;  that  a  review  of  the  American 
cases  shows  but  too  plainly  that  if  our  courts  have  diflTered  from  the 
English,  they  are  far  from  agreeing  among  themselves  in  any  prin- 
ciple or  doctrine  that  can  be  called  the  American  rule ;  that  there  is 
not  only  much  confusion,  but  no  little  conflict  in  the  American 
authorities ;  and  that  the  perplexing  diversity  of  decision  on  this 
subject  is  such  that  there  would  seem  to  be  no  remedy  unless  the 
national  legislature  can  provide  one  under  the  power  given  by  the 
constitution  to  regulate  commerce.  If  such  is  the  condition  of 
the  authorities,  it  is  proper  to  be  considered  in  the  ofaoioe  of  the  tri« 
hunals  by  which  the  subject  is  to  be  settled  and  put  at  rest  If 
courts  are  now  obliged  to  confess  that  their  inability  to  establish  a 
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nnifonn  rale  bj  their  own  decisions  has  thrown  the  country  into 
such  confusion  that  the  interposition  of  congress  is  necessary,  this  is 
not  a  faTorable  occasion  for  insisting  that  the  need  of  uniformity 
requires  the  matter  to  be  adjudicated  by  the  court  instead  of  the 
jury.  And  if  the  confusion  of  the  authorities  is  much  less  than  has 
been  supposed,  still  an  examination  of  them  shows  the  juries  have 
been  more  successful  than  courts  in  establishing  a  uniform  system 
of  rules  on  this  subject. 

One  serious  objection  against  the  practice  of  turning  fact  into 
law  is,  that  it  introduces  arbitrary  rules  and  disorganizing  exceptions 
into  the  scientific  system  of  the  law,  overwhelms  that  reason  which 
is  the  life  of  it  (Go.  Lit  394  b.),  and  changes  the  law  into  a  chaotic 
collection  of  fragmentary  and  incoherent  regulations,  to  be  mastered 
only  by  sheer  force  of  a  rare  and  marvelous  memory. 

But  the  constitutional  view  is  the  only  one  necessary  to  be  con* 
sidered,  because  it  is  conclusive.  If  trial  by  jury  is  as  valuable  as  it 
seemed  to  the  founders  of  our  institutions,  the  danger  of  holding  a 
matter  of  fact  to  be  a  matter  of  law  outweighs  the  inconvenience  of 
any  uncertainty  likely  to  be  produced  by  verdict.^  of  juries  on  the 
liability  of  carriers  beyond  their  own  routes.  A  single  precedent  of 
a  matter  of  fact  turned  into  law  is  a  dangerous  thing  where  prece- 
dent is  authority.  "  One  precedent  creates  another.  They  soon 
accumulate,  and  constitute  law.  What  yesterday  was  fact,  to-day  is 
doctrine.  Examples  are  supposed  to  justify  the  most  dangerous 
measures,  and  where  they  do  not  suit  exactly,  the  defect  is  supplied 
by  analogy.'  If  the  court  may  invade  the  province  of  the  jury  at 
one  point,  they  may  invade  it  at  all  points.  If  they  can  appropriate 
a  part  of  it,  they  can  appropriate  the  whole,  and,  uniting  the  offices 
of  judge  and  jury,  which  the  constitution  has  divided,  destroy  the 
check  and  balance  which  have  been  deemed  essential  to  the  judicial 
branch  of  a  free  government.  And,  were  it  conceded  that  we  are 
not  now  menaced  by  those  governmental  invasions  of  popular  rights 
which  our  constitutional  trial  by  jury  was  chiefly  intended  to  defeat, 
we  do  not  know  to  what  danger  future  generations  may  be  exposed, 
nor  to  what  use  a  precedent,  apparently  harmless  in  itself,  may  here- 
after be  applied.  Whether  trial  by  jury  is  as  valuable  as  it  seemed 
to  the  founders  of  our  institutions,  is  a  question  not  to  be  debated 
before  a  tribunal  sworn  officially  to  support  that  trial  as  an  institu- 
tion established  by  the  fundamental  law. 

Upon  the  question  of  the  understanding  of  the  parties  in  this 
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case,  it  may  be  doubtful  whether  the  mere  reception  by  the  defend- 
ants  of  the  parcel,  directed  to  a  place  beyond  their  route,  is  evidence 
of  an  undertaking  to  carry  the  parcel  to  that  place,  or  to  be  respon- 
sible for  its  carriage  beyond  Boston.  It  may  be  that  they  were 
bound  to  receive  it,  and  to  carry  it  to  the  end  of  their  route,  and  to 
deliver  it  there  to  the  next  express,  according  to  the  usage  of  the 
business.  If  they  were  bound  by  the  oflBcial  duty  of  their  public  em- 
ployment to  receive  it,  how  could  their  reception  of  it  be  evidence  of  a 
contract  outside  of  and  beyond  their  official  duty  ?  If  their  reception 
of  it  was  within  the  reach  and  comprehension  of  their  office,  if  they 
could  not  refuse  to  receive  it  and  carry  it  to  the  next  express  at  the 
end  of  their  route  under  pain  of  an  action  against  them,  how  could 
the  performance  of  such  a  duty  be  evidence  of  a  contract  to  perform 
more  than  chat  duty  and  to  serve  the  plaintiff  beyond  their  route? 
If  the  defendants  had  attempted  to  throw  off  a  part  of  the  official 
duty  of  their  public  employment  between  Portsmouth  and  Boston 
by  a  notice  given  to  the  plaintiff,  there  would  be  no  presumption 
that  the  plaintiff  had  waived  his  legal  right  and  made  a  contract  to 
release  them  from  a  duty  which  he  could  require  them  to  perform, 
or  from  a  responsibility  which  he  could  require  them  to  bear.  F, 
&  M,  Bank  v.  Cliamplain  Trans,  Co.^  23  Vt.  205  ;  Moses  v.  B.  <§  M. 
R,  B.,  24  N.  H.  88,  89.  There  would  be  no  presumption  that  he 
nL.%de  a  contract  to  relieve  them  from  their  obligation  to  serve  him 
?n  any  thing  within  the  reach  and  comprehension  of  their  office, 
which  extends  from  Portsmouth  to  Boston.  And  how  could  a  pre- 
sumption be  raised,  from  their  rendering  him  service  between  Ports- 
mouth and  Boston,  which  they  were  bound  to  render,  that  they 
contracted  to  render  him  service  beyond  Boston,  which  they  were 
not  bound  to  render  ? 

But  if  the  plaintiff  did  not  know  that  the  defendants  were  carriers 
only  as  far  as  Boston,  if  he  believed  they  were  carriers  to  Reading, 
if  he  would  not  have  delivered  the  package  to  them  had  he  known 
they  would  deliver  it  to  another  carrier,  and  if  there  was  any  thing 
in  their  words  or  conduct  intended  to  mislejid  the  plaintiff,  or  which 
would  have  induced  a  man  of  ordinary  care  and  prudence  to  enter- 
tain the  plaintiff's  belief  and  to  act  upon  it,  a  case  of  estoppel  might 
be  made  out.  There  might  be  a  case  in  which  a  carrier's  silence 
aud  omission  to  give  notice  of  the  extent  of  his  route  would  be  evi- 
dence tending  to  show,  by  way  of  estoppel,  a  mutual  understanding 
that  the  carrier  undertook  to  carry  beyond  his  route. 
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Upon  the  qnestion  of  a  mutual  understanding  in  the  absence  of 
eonclnsiye  proof  in  writing,  there  would  ordinarily  be  the  direct 
fcesidmony  of  the  parties  themselves.  Nor r is  v.  Morrill^  40  N. 
H.  395  ;  Severance  v.  Carr,  43  id.  65 ;  Graves  v.  Graves,  45  id 
323;  HaU  v.  Taylor^  45  id.  405;  Delano  v.  Goodwin,  43  id.  203. 
The  omission  of  either  party  to  testify  on  that  point  might  be 
evidence  against  him.  Lisbon  v.  Lynian,  49  X.  H.  568,  575,  580. 
What  was  said  and  done  at  the  time  the  plaintiff  delivered  the  pack- 
age to  the  defendant  might  give  some  light  on  the  question.  The 
non-payment  of  freight  in  advance,  or  the  prepayment  of  the  whole 
as  one  charge  or  as  several  charges,  might  be  competent.  The 
usage  of  the  defendant  and  other  carriers  might  be  important  If 
these  defendants  and  the  carrier  beyond  their  route  were  partners 
m  the  through  business  between  Portsmouth  and  Reading,  or  had 
an  association  or  agreement  among  themselves  in  relation  to  it, 
their  partnership  or  mutual  agency  might  be  material;  and  the 
absence  of  such  partnership  or  agency  might  be  material.  Bur- 
roughs (£  a.  V.  JV.  and  W.  R.  Co.,  100  Mass.  29,  30 ;  Hill  Mng.  Co. 
v.  B.  arid  L.  R.  Co.,  104  Mass.  134.  There  might  be  a  great  variety 
both  of  direct  and  circumstantial  evidence  tending  to  show  a 
mutual  understanding,  actual  or  constructive,  effected  in  the  minds 
of  the  parties  by  a  real  concurrence,  or  in  contemplation  of  law  by 
estoppel.  Ko  such  mutual  understanding,  binding  the  defendants 
io  carry  the  plaintiff's  parcel  beyond  Boston,  was  found  by  the 
judge  who  tried  the  facts  in  this  case. 

The  authorities  on  a  carrier's  liability  beyond  his  own  route  seem 
not  generally  to  put  it  upon  the  law  of  the  State  in  which  his  con- 
tract is  to  be  performed.  Neither  do  they  expressly  make  an  excep- 
tion to  take  this  class  of  cases  out  of  the  general  rule  that  the  con- 
struction and  force  of  a  contract  are  governed  by  the  law  of  the 
State  in  which  it  is  to  be  executed.  Barter  v.  Wheeler,  49  N.  H. 
29;  6  Am.  R.  434;  Tliayer  ^.  Elliott,  l^Ti.  H.  102;  Whitney  v. 
WJnting,  35  id.  462 ;  2  Kent's  Com.  459.  If  the  part  of  the 
defendants'  contract  which  was  to  be  performed  in  Massachusetts  is 
governed  by  the  law  of  Massachusetts,  the  decisions  of  that  State 
furnish  no  ground  for  granting  a  new  trial  in  this  case.  If  the 
defendants  should  to-morrow  obtain  one  or  more  charters  incorpo- 
rating them  as  common  carriers  between  Portsmouth  and  Boston^ 
and  they  should,  as  a  corporation,  receive  another  parcel  under  the 
eircumstances  of  this  case,  we  cannot  suppose  that  their  responsi- 
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bility  would  t>d  held^  as  a  matter  of  law,  in  Massachusetts,  to  be 
different  from  what  it  now  is.  The  fact  that  by  the  terms  of  their 
charter  they  were  carriers  only  between  Portsmouth  and  Boston, 
might  be  evidence  on  the  question  whether  they  intended  to  under- 
take for  carriage  beyond  Boston.  It  would  seem  that  any  presump- 
tion drawn  from  their  charter  as  to  their  intention  on  that  point 
would  be  an  inference  of  fact  and  not  of  law.  But  the  defendants 
not  being  a  corporation,  it  seems  to  be  expressly  settled  that,  by  the 
law  of  Massachusetts,  the  question  whether  they  undertook  to  carry 
the  plaintiff's  parcel  beyond  Boston  is  a  question  of  fact  The 
judge  who  tried  the  case  found  a  general  verdict  for  the  defendants, 
and  there  must  be 

Judgment  on  the  verdict, 

NOTB.  —  In  Burrought  t.  Norwich  S  WorcaUr  R.  R.  Oo.,  1  Am.  Rep.  78  (100  Mass.  86), 
It  was  held  that  a  oommoD  carrier,  receiving  goods  directed  to  a  point  beyond  its 
line,  is  responsible  beyond  its  own  Une  only  as  a  forwarder,  unless  it  makes  a  positive 
agreement  extending  Its  liability;  and  that  a  station  agent  of  such  carrier  is  not 
authorized  to  extend  such  liability,  without  special  authority  from  the  carrier.  It 
was  also  held  that  an  agreement  between  two  connecting  carriers  for  a  division  of 
gross  receipts  for  transportation  on  the  through  line,  but  providing  that  loss  or  dam- 
age to  property  on  said  line  shall  be  borne  by  the  party  having  possession  at  the  time 
gives  a  right  of  action  for  loss  or  damage  only  against  the  carrier  in  fault.  In  CuiU  v. 
Brai^xerdy  1  Am.  Rep.  853  (tt  Vt.  660),  goods  were  delivered  to  a  common  carrier,  marked 
for  a  point  beyond  their  line,  and  a  receipt  given  therefor,  wherein  the  carrier  agreed 

^  to  forward  by  Its  railroad  and  deliver  to or  order,  at  its  depot  in ,"  the 

consignee  and  place  of  deposit  being  left  blank.  The  court  held  that  the  receipt  con- 
stituted a  special  contract  that  the  carrier  would  deliver  the  goods  at  the  place  of 
destination.  In  the  NoAhtux  hock  Oo,  v.  7%t  Worcester  A  NaghuoL  JR.  R.  Co,^  %  Am.  Rep. 
842,  an  agreement  between  a  continuous  line  of  common  carriers  to  divide  the  price 
for  through  freiglit  was  held  sufficient  to  render  one  of  the  carriers  responsible  for 
goods  received  by  him  for  through  carriage  for  any  loss  on  any  part  of  the  connecting 
Une. 

But  in  the  Cineiniialiy  ete.^  R.  R.  Co.  v.  Pontius,  2  Am.  Rep.  891  (10  Ohio  8t.  221),  an 
agreement  betwen  connecting  lines  for  a  division  of  through  freight  held  not  to  ren- 
der one  carrier  receiving  goods  to  be  carried  through  liable  for  a  loss  on  the  connect- 
ing line,  where  it  was  expressly  stated  in  the  bill  of  lading  therefor,  that  the  receiving 
carrier  would  transport  them  to  the  end  of  his  line  and  then  deliver  them  to  the  con* 
necting  line,  and  that  in  case  of  loss,  the  carrier  having  possession  at  the  time  of  the 
loss  should  be  alone  liable.  See  Toledo^  etc.,  R,  R.  Co.  v.  Merriman,  i  Am.  Rep.  60S  (58 
111.  123),  wherein  a  peculiar  bill  of  lading  was  held  to  be  a'*through  contract.*' 

In  IViiViis  Cent.  R,  R.  Co,  v.  FYarUtenberg,  6  Am.  Kep.  08  (54  111.  88),  it  was  held  by  a 
divided  court  that  where  a  common  carrier  receives  goods  marked  for  transportation 
beyond  Its  line,  it  assumes  the  common-law  liability  for  loss  whether  on  Its  own  line 
or  oil  a  connecting  line,  unless  it  speciflcaliy  limit  its  liability  to  its  own  line,  and  the 
ociislgnor  have  knowledj^e  of  such  limitation.  See.  also.  Lamb  v.  Camde-u^  etc.*  R.  R. 
C>.,  7  Am.  Rep.  337  (46  N.  Y.  271);  Barter  v.  Wheder,  6  Am.  Rep.  434  (40  N.  H  0); 
4meinean  Exprtae  Co,  v.  Second  JVotionol  Bank,  8  Rep.  868  (00  Penn.  St.  804).  —  Rbp. 
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AMm — f^r  maJlfw»anM  in  performing  wtuntarp  $erviee,    Oontideratian, 

• 

Dedaratioii  that  defendant,  the  teacher  of  a  high  school,  waff  requested  by  the 
■chool  committee,  whose  own  duty  it  was,  to  examine  candidates  for  admia- 
lion  to  Buch  school  and  report  upon  their  qualifications,  that  he  undertook 
the  duty,  that  plaintiff  was  examined  and  found  qualified,  but  that  defendant 
fUsely  and  maliciously  reported  against  him  and  he  was  excluded  from  the 
benefits  of  the  school.  On  demurrer  held,  (1)  that  the  declaration  was 
good ;  (2)  that  the  confidence  reposed  in  the  defendant  by  the  committee  to 
examine  candidates,  and  his  acceptance  of  the  trust,  created  sufficient  legal 
oonsideration  to  make  it  a  duty  to  faithfully  perform  the  same. 

Action  brought  by  Charles  B.  Hammond  against  Thomas  H.  W. 
Hussey  for  damages  sustained  under  the  following  facts :  Defendant 
was  principal  and  teacher  of  a  high  school  at  Nashua,  N.  H.  He 
was  requested  by  the  school  committee  of  the  district  to  make  an 
examination  of  the  qualifications  of  certain  scholars  of  the  district 
with  the  yiew  of  ascertaining  what  scholars  were  qualified  to  be  re- 
tained, and  report  truthfully  thereon  to  the  committee.  April  I'd, 
1869,  the  plaintiff,  a  scholar  in  said  school,  was  examined,  with  a 
yiew  of  ascertaining  his  qualifications  to  be  retained  as  a  scholar  in 
said  schooL  Plaintiff  alleges  in  his  de3laration  that  he  was  found 
qualified,  but  that  defendant, "  with  the  intent  wrongfully  to  deprive 
him  of  the  benefits  of  instruction  in  said  school,  and  unjustly  and 
unlawfully  exclnde  him  as  a  scholar  therefrom,  maliciously,  deceit- 
fully and  falsely  reported  to  the  committee*'  against  plaintiff's 
qualifications.  The  defendant  entered  a  general  demurrer  to  plain- 
tiff's  plea  and  the  decision  of  the  court  is  upon  the  same. 

A.  W.  Sawyer,  for  defendant  The  duty  of  examining  scholars 
for  admission  having  been  imposed  on  the  school  committee,  the 
latter  could  not  delegate  it,  and  the  duty  and  responsibility  rest 
alone  upon  them.  Moore  v.  Wilson^  26  N.  H.  332 ;  Powell  v.  Tuttle, 
3  N.  Y.  396  ;  Downing  v.  Ruger,  21  Wend.  178  ;  State  v.  Buffalo^  *» 
Hill,  434.  The  law  imposed  no  duty  upon  the  defendant  to  exam- 
ine scholars  for  admission,  and  he  was  therefore  not  liable  for  mift- 
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feasance  or  malfeasance  in  the  discharge  of  an  official  or  legal  duty. 
Mayor  of  Albany  v.  Cunliff,  2  N.  Y.  165 ;  Bailer's  N.  P.  or  Cr.  El. 
219.  The  plaintiff's  proper  course  was  an  appeal  to  the  committee. 
Shemian  v.  Charksioamy  8  Gush.  160.  To  the  point  that  an  action 
does  not  lie  where  the  law  imposes  no  duty,  counsel  cited  the  foU 
lowing  authorities:  1  Bacon's  Abr.,  tit  Action  on  Gases;  Bal/e  v. 
West,  13  Com.  B.  466 ;  Sione  v.  Cartwright,  6  T.  R.  411 ;  Piatt  t. 
PottSy  13  Ired.  455  ;  Mailhews  v.  PasSy  19  Geo.  141 ;  Johnson  v. 
Hitchcocky  16  Johns.  185;  Spear  v.  CummingRy%^  Pick.  224;  Ear- 
vey  T.  Bushy  2  Penning.  (N.  J.)  975.  The  act  not  amounting  to  a 
legal  injury,  the  bad  intent  cannot  make  it  actionable.  Stevenson 
T.  Newnham,  13  Gom.  B.  285;  Auburn  v.  DouglasSy  9  N.  T.  444; 
Keith  V.  Howardy  24  Pick.  292. 

Oeo,  F.  Sawyer  and  Sawyery  Jr. ;  Barrett  <£  Atherton  and  JTor- 
rison  £  Stanley,  for  plaintiff. 

Foster,  J.  The  substance  of  the  plaintiff's  declaration  is  that 
the  school  committee  employed  the  defendant  to  examine  candi- 
dates for  admission  to  the  high  school,  and  to  report  upon  their 
qualifications ;  that  the  defendant  voluntarily  undertook  to  make 
such  examination ;  that  he  examined  the  plaintiff,  and  found  him 
to  possess  the  requisite  qualifications ;  but,  with  intent  wrongfully 
to  exclude  the  plaintiff  from  the  school  and  to  depriye  him  of  its 
benefits,  maliciously  and  falsely  reported  to  the  committee  that  he 
was  not  qualified ;  and,  by  reason  of  this  malicious  and  false  repre* 
sentation,  the  plaintiff  was  excluded  from  the  school  and  lost  its 
benefits. 

The  declaration,  therefore,  charges  upon  the  defendant  a  willful 
and  positive  deceit  and  fraud;  and  the  suit  is  placed  upon  the  gen- 
eral ground  that,  where  one  party  sustains  an  injury  by  the  malfeas- 
ance of  another,  the  sufferer  may  maintain  an  action  against  the 
wrong-doer  for  redress. 

The  defendant  contends  that  upon  this  declaration  no  suit  can 
be  maintained ;  because,  assuming  the  allegations  to  be  true,  there 
is  no  contract,  express  or  implied,  between  these  parties,  and  with- 
out privity  of  contract  there  can  be  no  liability. 

It  is  true  that  there  was  no  express  contract  between  the  parties, 
and  that  the  defendant  acted  in  the  performance  of  no  public  dutj 
nor  of  any  obligation  to  the  plaintiff.    It  is  also  true  that  the  plain- 
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tiff  was  under  no  obligation  to  submit  himself  to  the  defendant  for 
examination. 

But  the  plaintiff  contends  that  notwithstanding  the  acts  of  both 
parties  were  yolnntarj,  still  the  undertaking  of  the  defendant  to 
examine  the  plaintiff,  and  the  plaintiff's  submission  of  himself  to 
that  examination,  created  and  established  between  them  a  contract^ 
by  implication  of  law ;  and  that,  such  being  the  case,  the  defendant 
was  under  obligation,  notwithstanding  his  work  was  gratuitous,  to 
perform  his  undertaking  with  ordinary  care  and  diligence  —  to 
make  examination  of  the  plaintiff  in  good  faith,  and  truthfully  to 
t'^port  the  result  to  the  committee. 

It  may  be  doubted  whether  these  considerations  necessarily  enter 
:  ito  the  present  inquiry.  The  case  does  not  rest  upon  a  charge  of 
negligence  nor  of  misfeasance  at  all,  nor  even  of  malfeasance  in 
the  performance  of  any  duty  imposed  by  law  or  required  by  the 
terms  of  a  contract;  but  the  declaration  charges  a  positive  and 
willful  false  representation,  deceit  and  fraud,  whereby  the  plaintiff 
received  damage.  It  is  of  the  character  of  a  declaration  in  slander, 
and  would  seem  to  be  governed  by  the  principles  applicable  to  such 
a  case. 

And  although  it  may  be  said  that  the  voluntary  relationship 
which  the  parties  assumed  placed  them  in  privity  of  contract,  su 
that  for  negligence  in  the  performance  of  the  defendant's  under- 
taking, a  fortiori,  for  fraud  concerning  it,  he  would  be  liable,  in 
damages,  in  this  action,  still,  it  may  be  seriously  questioned  whether 
the  alleged  fraud  and  deceit,  though  perhaps  connected  with  con- 
tract by  implication  of  law,  is  necessarily  affected  by  or  at  all 
dependent  upon  the  existence  of  such  contract. 

What  difference  does  it  make  whether  the  defendant,  in  the  per- 
petration of  a  malicious  fraud  and  falsehood,  such  as  the  demurrer 
admits,  violated  an  express  or  an  implied  contract,  or  any  duty 
resulting  from  his  relation  either  to  the  plaintiff  or  to  the  school 
committee ;  or,  whether  as  a  mere  stranger,  in  law,  he  achieved  the 
wrong  and  caused  the  damage?  Does  not  the  simple  and  general 
rule  apply,  that,  where  a  party  sustains  an  injury  by  the  willful 
wrong  of  another,  the  sufferer  may  have  his  action  against  the 
wrong-doer?  See  Mayor  of  Albany  v.  Cimliff,  2  N.  Y.  180;  Pas 
ley  v.  Freeman,  3  Term,  61 ;  S.  C,  2  Smith's  L.  C.  137,  138  ;  Wil- 
link  T.  Vanderveer^  1  Barb,  599 ;  Watson  v.  Poulson,  7  Eng.  L.  & 
Eq.  585;  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1. 
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But  without  placing  the  decision  of  the  questions  before  us  upon 
these  grounds,  we  have  no  difficulty  nor  hesitation  in  di8ix>sing  of 
them  by  the  application  of  the  principles  so  well  settled  in  Coggs  t. 
Bernard,  2  Ld.  RayuL  909  ;  1  Smith's  L.  C.  *284. 

As  all  lawyers  know,  it  was  there  held  that  ''if  a  man  under- 
takes  to  carry  goods  safely  and  securely  he  is  responsible  for  any 
lamage  they  may  sustain  in  the  carriage  through  his  neglect, 
though  he  was  not  a  common  carrier^  and  was  to  have  nothing  for 
the  carriage." 

The  analogy  is  obvious,  and  the  principle  evolved,  and  by  the 
application  of  which  this  case  is  to  be  determined,  is  that  the  con- 
fidence induced  by  undertaking  any  service  for  another  is  a  suffi- 
cient legal  consideration  to  create  a  duty  in  the  performance  of  it. 
Notes  to  1  Smith's  L.  0.  *293 ;  Wilkinson  v.  Coverdale,  1  Esp.  N.  P. 
Rep.  74 ;  Doorman  v.  Jenkins,  2  Ad.  &  E.  256 ;  1  Pars.  Con.  (5th 
ed. )  447,  and  note  w. 

By  this  rule,  a  gratuitous  and  voluntary  agent,  who  has  no  pub- 
lic or  official  duty  to  perform,  but  who,  nevertheless,  undertakes 
gratuitously  to  do  a  particular  service  requiring  the  trust  and  con- 
fidence of  another,  though  the  degree  of  his  responsibility  is  greatly 
inferior  to  that  of  a  hired  agent,  is  yet  bound  not  to  be  guilty  of 
gross  negligence. 

Prof.  Parsons  expresses  the  rule  in  more  broad  and  general  terms, 
thus:  '^  If  a  person  makes  a  gratuitous  promise,  and  then  enters 
upon  the  performance  of  it,  he  is  held  to  a  full  execution  of  all 
he  has  undertaken." 

It  is  unnecessary  to  indorse  so  general  a  proposition  without 
qualification  or  limitation ;  but  it  is  sufficient  to  hold  that  if  a  vol- 
untary agent,  without  compensation,  is  accountable  for  the  conse- 
quences of  his  gross  negligence,  much  more  should  he  be  held 
answerable  for  willful  and  malicious  fraud  and  wrong  in  connection 
with  his  assumed  undertaking, 

Questions  involving  the  principle  under  consideration  seldom 
arise  except  in  the  case  of  bailments,  but  the  principle  is  broad 
enough  to  include  the  subject  of  the  present  inquiry. 

The  demurrer  is  overruled. 
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(61N.H.8d.) 
Ageney  —  efeei  of  limUaiion  aa  to  third  parties, 

in  mgent  had  aothoritj  to  sell  goods  on  commission  for  his  principal ;  bnt  no 
aathoritj  to  sell  otherwise  tlian  for  cash.  He  did  sell  on  credit  and  the  goods 
were  sent  marked  C.  0.  D.  The  carrier  delivered  the  goods  without  reoeiy. 
ing  the  cash  on  the  written  order  of  the  agent.  Ileldy  that  the  carrier  who 
knew  of  the  authority  of  the  agent  to  sell  was  not  affected  by  the  limitation 
of  which  he  had  no  noticef  and  that  the  mark  C.  O.  D.  did  not  pat  him  on 
inquiry  as  a  matter  of  law,  but  was  a  question  to  be  determined  by  the  jary. 

Action  brought  by  plaintiff,  a  corporation  of  New  York  city, 
against  defendant,  a  common  carrier  between  Boston  and  Exeter, 
for  delivering  goods  marked  C.  0.  D.  without  being  paid  for  the 
Bame.  The  goods  were  consigned  to  one  Berry,  who  bought  them 
on  a  credit  of  one  Moore  a  trareling  merchant  empowered  to  sell 
goods  for  plaintiff  on  commission.  Berry  refused  to  receive  the 
goods,  G.  0.  D.9  and  defendant  refused  to  deliver  them  without  pay- 
ment. Berry  then  produced  a  written  order  from  Moore  to  defend- 
ant to  deliver  the  goods,  "without  C.  0.  D.,"  which  defendant 
recognized  and  obeyed.  Plaintiff  proved  that  Moore  had  no  interest 
in  its  corporation  or  goods,  and  had  no  authority  to  sell  on  any 
other  terms  than  "cash  on  delivery;"  that  he  had  no  authority  to 
giye  the  order  for  their  delivery  without  the  cash,  and  that  the 
order  he  did*  give  was  given  without  plaintiff's  knowledge.  The 
oonrt  instructed  the  jury  that  the  marking  of  the  goods  in  question 
G.  0.  D.  was  a  fact  for  them  to  take  into  consideration  in  determin- 
ing notice  to  defendant  of  Moore's  limited  authority,  and  that  it 
was  for  them  to  say  whether  it  was  sufficient  to  put  the  defendant 
on  inquiry. 

A  verdict  was  found  for  the  defendant,  which  plaintiff's  counsel 
moved  to  set  aside. 

Mr.  Woody  for  plaintiff,  cited  Story  on  Agency,  §  127 ;  Howard  v. 
BraiiAwaiU,  1  Ves.  4  B.  209;  Siainer  v.  Tysen,  8  Hill,  279;  Bar 
nard  y.WheeleTf  24  Me.  412  ;  as  establishing  the  point  that  Moore 
eonid  not  vary  the  contract  between  plaintiff  and  defendant  foi 
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cash  on  delivery  ;  and  Towle  v.  Lervitty  23  N.  H.  373 ;  Cameron  ▼ 
LiitUy  13  id.  26;  and  3  TJ.  S.  Dig.  62,  §  17,  upon  the  point  of  notice 
of  the  limitation  of  Moore's  authority  contained  in  the  term  C.  0. 
D.,  at  least  snfficient  to  put  defendant  on  inquiry. 

Mr,  Marston,  for  defendant 

Bellows,  C.  J.  From  the  uncontradicted  testimony  of  the 
plaintiff  and  the  finding  of  the  jury,  it  may  be  assumed  that  Moore 
was  clothed  by  the  plaintiff  with  an  apparent  authority,  like  that 
of  a  factor,  to  sell  all  the  goods  of  the  phiintiff  he  could  sell  within 
his  business  circuit,  on  a  commission  of  tin  per  cent 

As  incident  to  that  general  authority,  he  had  power  to  fix  the 
terms  of  sale,  including  the  time,  place  and  mode  of  delivery,  and 
the  price  of  the  goods,  and  the  time  and  mode  of  payment,  and  to 
receive  payment  of  the  price,  subject,  of  course,  to  be  controlled  by 
proof  of  the  mercantile  usage  in  such  trade  or  business. 

There  is  some  conflict  in  the  adjudged  crises  upon  the  question  of 
the  authority  of  a  factor  to  sell  on  credit,  but  we  think  the  weight 
of  modern  authority  is  in  favor  of  the  position  that  he  may  sell  on 
credit,  unless  a  contrary  usage  is  shown.  Goodenow  v.  Tyler,  7  Mass. 
36;  Hapgood  v.  BatcheUer,  4  Mete.  576;  Greely  y.Bartletif  I  GreeuL 
178;  Van  Alen  v.  Vanderpooly  6  Johns.  70;  Robeiisoji  y.  Livingston, 
I  Cow.  473 ;  Leland  v.  Douglass,  1  Wend.  490;  and  see  1  Am.  Lead. 
Cas.  (4th  ed.)  6G2,  note,  where  it  is  said  that  it  is  universally  estab- 
lished as  the  law-merchant  that  a  factor  may  sell  on  credit  So  is 
Laussatt  v.  Lippincolt,  6  S.  &  R.  386,  and  May  v.  Mitchell,  6  Uumplu 
365,  and  Story  on  Agency,  §  209. 

The  same  views  are  recognized  in  Scott  v.  Surman^  Willes,  406 ; 
Russell  V.  Hankey,  6  T.  R.  12 ;  Houghton  v.  Matthews,  3  B.  &  P.  489, 
per  Chambre,  J.;  3  Selw.  N.  P.  719. 

In  the  case  before  us,  Moore  stands  much  on  the  same  footing  as 
a  factor.  The  most  marked  distinction  is,  that  he  is  a  traveling 
merchant,  and  did  not  apparently  have  his  principal's  goods  with 
him;  but  this,  we  think,  cannot  affect  the  rul6. 

The  reason  of  that  rule  in  the  case  of  factors  is,  that  it  is  found, 
by  experience  and  repeated  proofs  in  courts  of  justice,  that  it  is 
ordinarily  the  usage  of  factors  to  sell  on  credit;  and  the  same  reason 
will  apply  in  this  case. 

We  have  a  case,  then,  where  the  agent  was  apparently  clothed 
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with  the  authority  to  sell  the  plaintiflTs  goods,  without  limitation 
as  to  the  quantity,  and  ou  commission,  for  cash  or  on  credit  as  he 
might  think  proper  ;  and  this  being  so,  Moore  must  be  regarded, 
in  respect  to  third  persons,  as  the  plaintiff's  general  agent,  whose 
authority  would  not  be  limited  by  instructions  not  brought  to  the 
notice  of  such  third  persons.  Backman  v.  Charlesfattm,  42  N.  H. 
1^,  and  cases  cited. 

As  Moore,  then,  in  respect  to  third  persons,  had  the  power  to  sell 
on  credit,  the  authority  to  control  the  delivery  of  the  goods  so  sold 
and  sent  to  his  order,  for  the  purpose  of  making  it  conform  to  the 
contract  of  sale,  wonld  necessarily  come  within  the  scope  of  his 
agency ;  and  we  think  his  order  to  the  defendant  wonld  justify  a 
deliyery  of  the  goods  without  payment,  unless  he  had  notice  of  the 
agenfs  want  of  authority.  As  to  him  the  agent's  apparent  authority 
was  real  authority. 

The  marking  of  the  package  by  another  agent  of  the  plaintiff,  to 
the  effect  that  cash  was  required  on  delivery,  was  not  in  law  notice 
of  such  want  of  authority,  although  it  might  be  sufficient  to  put 
the  defendant  upon  inquiry.  That,  however,  was  properly  left  to 
the  jury,  and  they  have  found  it  not  to  be  sufficient  for  that  pur- 
pose. The  marking  of  the  package  in  that  way  docs  not  necessarilj 
imply  that  the  agent  had  no  authority  to  sell  on  credit,  but  it  might 
indicate  merely  that  the  person  so  marking  it  supposed  the  sale  to 
be  for  cash.  And  it  might  well  be  considered  to  come  within  the 
scope  of  Moore's  agency  to  make  the  delivery  conform  to  the  con- 
tract of  sale. 

As  the  defendant,  therefore,  is  found  to  have  had  no  notice  of  an; 

want  of  authority  in  Moore,  and  was  not  put  upon  inquiry,  there 

must  be 

Judgment  on  the  verdict. 
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Jbnness  v.  Wskdelk 

(ilN.H.«.) 
SUiiuU  tffiramd$.    Auction — mUirstif  of  coniraol  on  $eparaie  Hdi, 

At  an  aactioii  eale  of  hotel  f arnltnre  and  stable  stock  connected  with  the  hotel 
at  the  same  time  and  upon  the  same  tenus  and  conditions,  |>art  of  which 
were  cash  on  deliver/  had  bj  plaintiff,  defendant  made  separate  porehaeee 
at  various  prices  and  under  different  bids ;  a  naml>er  of  which  were  under 
$38,  but  all  amounting  in  the  aggregate  to  a  sum  exceeding  $33.  The  stable 
stock  was  taken  away  by  defendant  at  the  time  of  sale  and  afterward  paid 
for  by  him.  The  remainder  of  the  articles,  which  were  carpets,  were  left  in 
the  hotel  bj  consent  of  plaintiff  and  defendant,  and  were  subsequently 
destroyed  with  the  hotel  by  fire.  In  an  action  to  recover  the  amount  of 
defendant's  bids,  it  was  held  that  the  contract  of  sale  was  an  entirety  and, 
therefore,  within  the  statute  of  frauds,  but  that  the  delivery  of  the  stable 
stock  carried  the  transaction  without  the  operation  of  the  statute. 

Action  on  aocouiit  for  goods  sold  and  deliv^ered  in  which  the 
declaration  was  afterward  amended  under  objection  by  adding  a 
coant  of  goods  bargained  and  sold.  On  the  dd,  4th  and  5th  of 
June,  1862,  by  an  aucti6ner,  the  hotel  furniture  of  the  plaintiff 
and  stable  stock  connected  with  the  hotel  were  sold  at  public  auc- 
tion at  Rye  Beach.  The  terms  of  the  sale  were  cash  on  delivery. 
Defendant  bid  off  the  stable  stock  to  the  amount  of  $163. 50, 
and  took  it,  and  after  the  commencement  of  this  suit  paid  for  it. 
The  furniture  (except  $3.50  worth),  consisting  of  carpets,  was  at 
the  same  sale  bid  off  by  defendant  to  the  amount  of  $196.12  in 
lots  of  less  than  $15  each.  By  consent  of  parties  the  carpets  were 
left  on  the  floors  of  the  hotel,  and  on  June  22, 1863,  the  hotel  and 
carpets  were  destroyed  by  fire.  The  question  was,  could  plaintiff 
recover  the  $196.12  (less  $3.50)  bid  by  defendant  for  the  oarpeti. 
The  case  was  tried  by  the  court  on  consent  of  oounseL 

W.  H.  r.  Hacketty  for  plaintiff. 

Mr.  Hatchy  for  defendant 

'  \  ROENT,  J.    It  seems  to  have  been  qusstio  vexata,  when  an  estate 
)  was  sold  by  auction  in  separate  lots,  and  the  same  person 
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became  the  purchaser  of  seyeral  lots,  whether  a  distinct  contract 
arose  as  to  each^  or  whether  there  was  bnt  one  contract  as  to  the 
whole.  Bat  tiie  better  opinion  appears  to  be,  at  least  at  laWy  that  a 
distinct  contract  is  created  as  to  each  lot, —  though  it  woald  be 
otherwise  when  a  written  contract  is  afterward  entered  into  and 
signed  for  the  pnichase  of  sereral  lots  at  x^^  igri^gate  price.  Ohitty 
on  Cont.  298;  Johnson  y.  Johnson,  3  B.  <&  P.  169;  JiootsT,  Lard 
Dormer,  4  B.  &  Ad.  77;  Poole  y.  Shergold,  2  Bro.  Ch.  119 ;  Beaton 
T.  Bwdhy  4  Ad.  &  E.  528. 

In  Dykes  y.  Blake,  4  Bing.  (N.  G.)  463,  two  lots  of  land  were  sold 
at  auction  separately  to  the  same  person,  but  at  the  close  of  the  sale 
one  agreement  was  entered  into  for  the  sale  of  both  lots  at  the  aggre- 
gate price.  Held,  that  a  material  misdescription  of  one  lot  would 
entitle  the  purchaser  to  rescind  the  contract  as  to  both. 

In  Van  Eps  y.  Schenectady,  12  Johns.  436,  plaintiff  had  pur- 
chased thirty-three  lots  of  laud  at  auction,  ^t  as  many  separate 
•ales,  on  the  same  day,  paying  a  distinct  and  separate  price  for  each 
lot,  and  took  thirty-three  separate  certificates,  one  of  each  lot ;  and 
the  plaintiff  haying  paid  for  all  his  lots,  and  the  defendant  not 
being  able  to  make  good  title  to  three  of  the  lots, —  held,  that  this 
was  not  an  entire  contract,  and  that  the  yendee  could  not  rescind 
the  contract  t»  toto,  but  must  take  a  conyeyance  of  such  lots  as 
clefendant  could  conyey  with  good  title,  and  might  recoyer  back 
with  interest  the  money  paid  upon  the  lots  to  which  defendant 
could  giye  no  title.  Heldy  also,  that  the  yendor  was  obliged  to  giye 
separate  deeds  of  the  seyeral  lots,  if  required,  and  his  offer  to  execute 
one  deed  for  the  whole  did  not  render  the  contract  entire. 

From  these  last  two  cases  it  would  seem  that  the  contract  will  be 
considered  to  be  entire  for  several  lots,  or  separate  for  each  lot, 
much  more  according  to  the  ciix^umstances  of  each  case  and  the  way 
die  business  was  finally  closed  up  between  the  parties,  and  upon 
their  understanding  and  intentions  in  relation  to  the  trade,  than 
upon  the  fact  that  the  lots  were  sold  at  auction,  and  struck  off  to 
the  same  party  at  one  or  at  seyeral  bids. 

Chitty  applies  the  same  rule  to  personal  property,  which  he  lays 
down  in  relation  to  real  estate,  yiz.,  liiat  in  a  sale  of  goods  hy  auc- 
tion^ if  several  lots  be  put  up  separately  and  separately  knocked 
down  to  the  same  person,  and  on  each  occasion  the  auctioneer 
writes  down  the  vendee's  name,  there  is  in  point  of  law  a  distinct 
%mA  independent  contract  as  to  eaeh  lot,  although  the  purchaser 
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■ftenrard  tign  one  memorandum  that  he  has  bought  the  several  Joie  ; 
though  it  would  be  otherwiae  if  the  memorandum  were  for  the  par« 
ohase  of  the  BOTeral  lots  at  an  aggregate  prioe.  Ohitty  on  GonL  883, 
404  But  it  will  be  obaerred  that  he  places  much  stress  upon  the 
fact  that  the  sale  was  by  auction,  where  the  auctioneer  is  so  far  the 
agent  of  both  parties  that  he  may  bind  them  by  signing  their  namea 
to  the  contract 

But  in  this  ooantry,  where  household  famiturey  farming  tools, 
and  such  like  articles  about  a  farm  or  a  hotel  are  sold,  or  where  the 
sale  also  includes  the  stable  stock,  as  in  this  case,  or  the  farm  stock 
and  produce,  we  think  there  is  ordinarily  very  little  difference  in 
fact  between  sales  at  an  auction  and  a  sale  at  any  other  place,  or 
contracted  in  any  other  way,  of  seyenJ  articles  at  an  agreed  price^ 
which  are  all  put  together  in  one  account 

When  the  question  is  as  to  there  being  such  a  memorandum  in 
writing  of  the  sale,  signed  by  the  parties  or  their  agents,  as  will 
make  it  a  yalid  sale  under  the  statute  of  frauds,  it  often  becomes 
material  to  consider  whether  the  sale  was  by  auction  or  otherwise. 
See  Brown  on  Stat  of  Frauds,  §§  347,  369,  where  the  cases  are  men* 
tioned  in  which  the  same  person  may  be  the  agent  of  both  parties 
—  as  the  broker,  with  his  bought  and  sold  notes  and  written  book 
of  entries ;  the  auctioneer  who,  when  he  sells  the  property  of  one, 
and  knocks  it  down  to  the  highest  bidder,  becomes  the  agent  of  the 
bidder,  as  he  was  previously  that  of  the  seller,  to  conclude  the  con- 
tract, and  does  conclude  it  by  entering  the  buyer's  name  as  such  in 
his  sales-book,  which  contains  the  substance  of  the  contract.  In 
the  last  section,  he  adds  :  ''This  rule  applies  equally  to  public  offi- 
cers not  professedly  auctioneers,  but  selling  property  at  public  auc- 
tion, such  as  sheriffs  and  their  deputies,  administrators,  commission- 
ers acting  under  order  of  court,  land  commissioners,"  etc.,  *  *  * 
^  but  would  not  extend  to  a  mere  private  agent  of  the  vendor,  assum- 
ing to  sell  property  at  auction ;  nor  is  a  commission  merchant  re- 
garded either  as  an  auctioneer  or  broker,  so  as  to  enable  him  to  bind 
the  purchaser  of  goods  by  a  memorandum." 

The  same  author,  in  section  835,  says  :  *'  In  considering  the  ques- 
tion, when  the  price  of  the  goods  sold  was  held  to  amount  to  the 
sum  fixed  by  the  statute,  we  saw  that  the  prices  of  a  number  of  arti- 
cles, each  less  than  that  sum,  but  in  the  aggregate  exceeding  it, 
were  to  be  taken  together  so  as  to  bring  the  contract  within  the 
statute,  if  the  purchases  were  all  made  at  the  same  time,  or  so  con- 
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mscted  as  to  show  the  transaction  to  be  one  and  the  same;  and  in 
like  manner,  the  acceptance  and  receipt  of  one  or  a  part  of  one  of 
raeh  parcels  in  a  combined  purchase  is  sufficient  to  perfect  the  con- 
tract as  to  the  whole.  It  may  often  be  a  matter  of  difficulty  to  de- 
termine whether  the  transaction  was  one  and  the  same.  In  the  com- 
mon case  of  a  number  of  articles  purchased  at  priyate  sale  of  a  shop- 
man^ for  instance,  at  the  same  time,  though  at  separate  prices,  it  is 
clear  that  the  aggregate  is  to  be  taken  as  the  purchase.  The  same 
has  been  held  as  to  the  aggregate  of  yarious  purchases  made  by  a 
party  at  an  auction,  and  also  in  a  case  where  the  parties  had  met 
by  appointment  for  the  purchase  of  timber,  and  had  proceeded  to- 
gether to  seyeral  places  some  miles  apart,  making  bargains  for  tim- 
ber at  each  place,  at  separate  prices,  but  all  on  the  same  day.  In 
each  of  the  instances  referred  to,  there  was  a  memorandum  or  bill 
of  the  whole  made  out  and  presented,  and  assented  to  by  the  buyer, 
to  which  &ict  much  weight  was  allowed,  as  showing  that  the  parties 
regarded  the  transaction  as  one  and  entire." 

In  the  case  before  us,  nothing  is  said  of  the  memorandum  which 
was  made  at  the  sale,  if  any  was  made,  and  therefore  no  presump- 
tions are  to  be  made  concerning  it  The  questions  raised  are, 
whether  these  parcels  of  fumitnre,  that  were  bid  ofF  separately,  are 
to  be  treated  as  constituting  so  many  separate  and  distinct  contracts 
and  sales,  or  whether  the  whole  transaction  constituted  but  one  sale, 
tfft  entire  contract 

JfUU  y.  Huntf  17  Wend.  888,  is  a  case  strongly  in  point  In  that 
case  no  question  was  raised  concerning  the  memorandum  of  the  sale, 
but  simply  whether  each  bid  at  an  auction  by  the  same  party,  at 
which  a  lot  of  goods  is  knocked  down,  constitutes  a  separate  and 
distinct  contract  and  sale,  or  whether  they  altogether  constitute 
one  entire  contract ;  and  if  the  latter,  then  whether  there  had  been 
snch  a  partial  deliyery  of  the  goods  as  to  take  the  case  out  of  the 
oi)eration  of  the  statute  of  frauds.  In  that  case  it  was  held  that, 
though  the  articles  were  purchased  at  an  auction  sale  and  were 
numerous,  and  were  struck  off  separately  at  separate  and  distinct 
prices,  yet  that  the  whole  constituted  but  one  entire  contract,  and 
that  a  deliyery  of  a  part  of  the  goods  sold  renders  the  sale  yalid,  as 
to  the  whole,  within  the  statute  of  frauds.  The  doctrine  of  tiiat 
case  was  confirmed  in  the  court  of  errors  (20  Wend.  431),  where  some 
additional  facts  are  stated,  as  that  the  goods  purchased  were  not  only 
leyeral  different  articles,  at  different  bids,  at  distinct  prices  for  each. 
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but  Also  that  then  articles  were  entered  upon  different  oatalogiMS ; 
as  though,  in  this  case,  the  stable  stock  had  been  entered  on  one 
catalqgney  and  the  ftumiture  and  carpets  on  another.  The  saae 
doctrine  is  held  in  BdUky  v.  Parher,  3  Dowl.  &  Bvl.  22^ ;  BUMi  v. 
Thonuu,  3  Mees.  ft  Wels.  170 ;  Dykes  v.  Blahe^  4  Bing.  (S.  G.)  468  ; 
ScoU  T.  Basiem  Go$.  Railway  Co.,  12  Mees.  &  Wels.  33 ;  ffart  y 
MUU,  15  id.  85. 

It  could  make  no  difference  whether  the  auction  continned  one 
day  or  several  days,  upon  the  same  stock  of  goods  or  the  same  lot 
of  hotel  property,  the  terms  of  sale  being  the  same  upon  the  whole. 
Soppose  the  terms  of  sale  at  an  auction  to  be,  that  all  sums  less 
than  thirty-three  dollars  shall  be  paid  down  in  cash,  but  that,  upon 
all  sums  exceeding  that  amount,  a  credit  of  ninety  days  is  to 
be  given,  with  approved  securities.  At  the  close  of  the  auction, 
whether  it  had  continued  one  day  or  three  days  upon  the  same  lot 
of  goods,  sold  upon  the  same  terms,  the  purchaser  comes  forward  to 
settle,  and  finds  that  he  has  bought  twenty  different  articles,  the 
price  of  either  one  of  which  alone  is  less  than  thirty-three  dollars, 
but  in  the  aggregate  they  amount  to  three  hundred  dollars.  We 
think  the  universal  practice  is,  and  that  the  uniform  understanding 
would  be,  that  he  was  entitled  to  the  ninety  days'  credit  on  the 
whole  sum,  because,  in  the  aggregate,  his  purchases  amounted  to 
tnore  than  thirty ^three  dollars.  Aside  from  the  binding  force  of  the 
memorandum  in  writing  which  an  auctioneer  might  make,  there 
would  be  no  substantial  difference  between  that  case  and  a  purchase 
of  the  same  articles  at  the  same  prices  at  private  sale.  Baldey  v. 
Parker y  supra  ;  S.  C,  2  Barn.  &  Cress.  37 ;  Mills  v.  Sunt,  20  Weni 
431 ;  Coffman  v.  Hampton,  2  Watts  &  Serg.  377 ;  Barclay  v.  Tracy, 
5  id.  45. 

In  the  case  before  us,  the  terms  of  the  sale  were  cash  on  delivery. 
In  general,  the  knocking  down  of  the  property  to  the  highest  bid- 
der operates  as  a  delivery  of  the  property  if  it  is  present  and  mov- 
able, such  as  these  four  articles  enumerated  in  the  case  were,  and 
the  same  would  be  true  of  the  stable  stock,  whether  horses,  carriages, 
harnesses,  or  other  property;  and  that  seems  to  have  been  the 
understanding  here,  so  far  as  the  stock  was  concerned,  which  was 
not  only  delivered,  but  accepted  and  taken  away,  but  not  paid  for 
jtt  the  time,  nor  was  it  at  all  until  after  the  commencement  of  this 
Buit.    How  was  it  with  the  other  property  ? 

When  the  terms  of  sale  are  cash  on  delivery,  as  in  this  ce^e,  ^le 
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vendor  has  a  right  to  hold  a  lien  upon  the  property  for  the  pajrmenty 
and  maj  hold  it  till  the  priee  is  jMud,  if  he  choose.  Ohitty  on  Gont. 
374,  375,  427-429,  and  cases  cited.  But,  as  a  general  mle,  the 
property  in  the  goods  sold  at  auction  passes  to  the  purchaser  if 
there  is  nothing  to  be  done  to  the  property  before  its  deliTery,  either 
to  separate  it  from  other  property,  or  to  put  it  in  condition  to  be 
ready  for  delivery.  In  this  case,  every  thing  was  put  in  condition 
to  be  delivered:  even  the  carpets  had  been  measured,  scheduled, 
and  numbered,  and  were  sold  by  the  yard,  the  vendor  stating  the 
number  of  yards  in  each.  This  would  amount  to  a  warranty  of 
quantity  as  well  as  of  title,  which  is  entirely  consistent  with  the 
theory  that  the  property  passed  at  once  to  the  vendee.  2  Eenf  s 
Com.  480;  Vincent  v.  Oermond,  11  Johns.  283  ;  1  Smith's  Lead. 
Cases,  308.  We  think  the  understanding  was,  that  the  property 
should  pass  at  the  sale,  especially  as  the  vendor  was  intending 
to  sell  his  tavern-house,  as  well  as  his  furniture  and  stock, 
at  this  sale,  and  close  up  his  business.  If  the  man  who  had  bid  off 
the  tavern  house  had  completed  his  pui*chase  and  taken  a  deed 
of  the  premises,  it  seems  evident  that  all  parties  would  have  under- 
stood that  these  carpets  were  there  as  the  property  of  the  defendant. 

There  was  nothing  more  to  be  done  by  the  vendor.  The  carpets 
were  measured  and  scheduled.  The  vendor  guaranteed  in  tbat  way 
the  title  and  the  quantity,  and  the  vendee  could  examine  the  quality 
for  himself,  and  did  so,  and  bought  by  the  yard.  If  the  defendant 
wished  to  test  the  measure,  or  to  make  further  examinations  in  that 
regard,  he  should  have  done  so  at  once  ;  but  he  did  nothing  of  the 
kind,  and  the  defendant's  evidence  tends  to  show  that  he  did  not 
desire  to  do  any  thing  more,  but  considered  the  property  as  his  own. 
All  the  evidence  offered  on  both  sides  tends  to  show  that  the  defend- 
ant would  have  taken  the  property  away  before  the  fire,  had  he  not 
been  requested  by  the  plaintiffs  to  leave  it  there,  either  for  the 
benefit  or  convenience  of  one  party  or  the  other,  which  presupposes 
the  defendant's  right  to  take  it  at  any  time,  and  to  control  it. 

Although  in  a  case  like  this,  where  the  price  was  to  be  paid  on 
delivery,  the  delivery  of  the  property  without  payment  would  not 
be  conclusive  of  the  waiver  of  the  payment  {Fergusoti  v.  Clifford^ 
37  N.  H.  86;  Dudley  v.  Sawyer,  41  id.  326),  yet  such  would  be  its 
strong  tendency ;  and  we  cannot  doubt  that  in  this  case  the  vendor^ 
knowing  the  vendee  to  be  perfectly  responsible,  was  willing  to  waive 
the  payment  and  relinquish  his  lien  upon  the  property,  and  did  so. 


51  NEW  HAHPSHIBE, 

JenneM  t.  WmidalL 

ttnd  that  the  property  passed  to  the  defendant  at  the  sale.  Snob 
was  eridently  the  case  with  the  stable  stock;  and  we  think,  upon 
the  eTidenoe,  that  the  property  all  stood  alike,  and  there  was  no  dis- 
tinction between  the  stable  stock  and  the  famitnre,  and  that  a 
delivery  of  a  part  of  this  property,  and  its  acceptance  by  the  vendee^ 
was  sufficient  to  take  the  whole  purchase  out  from  the  operation  of 
the  statnte  of  frauds,  and  that  the  title  to  all  the  property  passed 
to  the  defendant  at  the  time  of  the  sale. 

In  New  Hampshire  we  have  no  direct  authority  upon  this  point 
In  MeMer  t.  Woodman,  22  K  H.  172, 176,  Woods,  J.,  says, ''  If  the 
action  was  brought  to  recoTer  damages  for  the  non-performance  of 
the  contract  of  sale,  the  efTect  of  the  statute  of  frauds  upon  the 
contract  might  become  a  material  matter  of  inquiry,  and  it  would 
in  that  yiew  be  material  whether  a  sale  by  separate  lots  and  consti- 
tuting separate  contracts  of  sale  of  each  lot  is  shown  by  the  case,  or 
whether  the  sale  of  the  several  parcels  of  hay  may  be  regarded  as 
one  sale  of  all  the  parcels."  He  quotes  Chitty  on  Contracts,  and 
some  other  authorities  which  have  since  been  overruled  or  essentially 
modified,  but  decides  nothing,  as  no  question  of  that  kind  was 
raised  in  the  case. 

In  Oilman  v  Hilly  36  N.  H.  311,  318,  Eastman,  J.,  says, ''  If  the 
sale  be  of  a  number  of  articles  at  the  same  time,  neither  of  which  is  of 
the  price  of  $33,  but  which  in  gross  exceed  that  sum,  the  contract 
is  deemed  to  be  entire  and  to  fall  within  the  statute  '^  —  quoting 
Baldey  v.  Parker,  2  Bam.  &  Oress.  37 ;  Oomyn  on  Contracts,  85 ; 
see,  also,  Hinde  v.  WhiUhouse,  7  East,  658;  Shepherd  v.  Preesey,  32 
N.  H.  65. 

We  think  the  amendment  was  properly  allowed.  Wilson  v.  Eaion^ 
6  N.  H.  141 ;  Sievetieon  v.  Mudgett,  10  id.  338 ;  Bailey  v.  Smith,  48 
id.  409 ;  Brackett  v.  Crooks,  24  id.  173 ;  Davis  v.  HiU,  41  id.  329. 

Judgment  for  the  plaintiff. 
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Defendant  agreed  orallj  to  buy  of  plaintiff  what  walnut  epokea  he  should  saw 
at  hie  mill,  not  exceeding  100,000,  at  $40  per  thousand,  to  be  delivered  at  the 
mill  in  lots  of  about  10,000  each,  eubject  to  defendant's  selection,  each  lot  to 
be  piud  for  on  dellTerj.  Nothing  was  said  about  counting,  but  each  partj 
understood  that  he  was  to  count  them  after  selection.  The  defendant  selected 
the  first  lot  but  did  not  count  them.  The  plaintiff  afterward  counted  those 
selected  and  charged  them  to  defendant  but  did  not  inform  defendant  of 
the  number.  The  spokes  hairing  been  burned,  held,  in  nu  action  for  their 
▼alue,  that  the  sale  was  not  perfected,  and  that  the  title  to  the  property 
remained  in  plaintiff. 

An  oral  contract  for  sale  and  delivery  of  an  article  to  be  subBequentlj  manufao* 
tured  by  the  vendor  is  within  the  statute  of  frauds,  unless  the  agreement 
calls  for  the  peculiar  skill,  labor  or  care  of  the  manufacturer,  in  which  case 
it  is  for  work  and  labor  and  not  within  the  statute. 

To  place  articles  sold  at  buyer's  risk,  delivery  and  acceptance  must  be  such 
that  nothing  remains  to  be  done  by  either  party  in  respect  to  them ;  and 
where  the  sale  is  of  a  quantity  of  things  by  count,  measure  or  weight,  their 
number,  quantity  or  weight  must  be  determined  before  the  sale  is  perfect 
in  the  absence  of  an  express  intention  to  the  contrary ;  and  the  same  rule 
applies  when  delivery  is  to  be  made  of  the  sold  articles  by  installments.* 

Where  the  mutual  understanding  of  the  parties  is  to  determine  the  existence 
of  a  contract,  evidence  of  their  individual  understandings  Is  admissible. 

ACTIOK  brought  by  plaintiff  to  recover  on  an  account  for  9,130 
•pokes  at  $40  per  thousand,  $365.20.  Plaintiff  was  the  owner  of  a 
saw-mill ;  defendants  were  makers  of  carriage  wheels.  Defendant 
Locke  agreed  orally  with  plaintiff  to  buy  what  walnut  spokes  he 
should  saw  at  his  mill  for  $40  per  M.  delivered  at  the  mill  in  lots  oi 
10,000  each,  selected  by  defendants  and  paid  for  on  delivery.  Plain- 
tiff was  not  to  saw  more  than  100,000  in  all.  Nothing  was  said  in 
reference  to  counting,  but  plaintiff  understood  that  he  was  to  count 
each  lot  selected,  and  defendants  that  they  were  to  count  each  lot 
selected  before  they  took  them  from  the  mill,  and  that  they  were  not 
to  belong  to  defendant  or  to  be  taken  away  until  culled  and  counted. 
The  agreement  was  made  in  October,  1868,  and  on  January  14, 

*  Bee  OraJt  v.  FliUh^  U  Am.  B.  86  and  note.  SO. 
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1869,  defendant  Locke  came  to  plaintilT's  mill  and  called  every 
spoke  of  the  first  lot,  amounting  to  about  10,000  or  12,000,  reject* 
ing  some  and  selecting  others  which  he  piled  separately  and  com- 
pactly. He  was  to  send  a  team  for  them  January  18, 1869,  and 
take  them  away  and  pay  for  them  February  1, 1869.  On  the  16th 
and  18th  January,  1869,  plaintiff  counted  the  selected  pile  and 
found  it  numbered  9,130,  which  he  charged  to  defendants  then  and 
there.  Defendants,  on  account  of  the  bad  condition  of  the  roads,  did 

* 

not  send  for  the  lot  of  spokes,  and  on  the  22d  of  January,  1869, 
they  were  destroyed  by  fire.  Defendants  did  not  count  them  or 
accept  plaintiff's  count,  and  did  not  know  the  number  before  the 
trial.  The  personal  care  or  skill  of  the  plaintiff  in  manufacturing 
spokes  was  not  a  part  of  the  contract 

Small  d  Wtggin,  for  plaintiff 

Mr.  Mar$ion,  for  defendants. 

Foster,  J.  The  contract  in  this  case  was  not  for  the  plaintiff's 
labor,  but  was  for  the  sale  of  merchandise  to  be  subsequently  manu- 
factured. 

It  was  not  a  contract  to  make  spokes  for  the  defendants ;  but  it 
was  an  agreement  that  the  defendants  **  would  buy  of  the  plaintiff 
what  walnut  spokes  he  should  saw  at  his  mill,  at  $40  per  thousand^ 
for  the  manufactured  article. 

Where  the  contract  is  for  a  chattel  to  be  made  and  delivered,  it 
clearly  is  a  contract  for  the  sale  of  goods.  In  such  case  the  party 
supplying  the  chattel  cannot  recover  for  his  labor  in  making  it  If 
(he  contract  be  such  that  when  carried  out  it  would  result  in  the 
sale  of  a  chattel,  the  party  cannot  sue  for  labor;  but  if  the  i-esult 
of  the  contract  is  that  the  party  has  done  work  and  labor  which  end 
in  nothing  that  can  become  the  subject  of  a  sale,  the  party  cannot 
sue  for  goods  sold  and  delivered.  The  case  of  an  attorney  employed 
to  prepare  a  deed  is  an  illustration  of  this  latter  proposition.  It 
cannot  be  said  that  the  paper  and  ink  he  uses  in  the  preparation  of 
the  deed  are  goods  sold  and  delivered.  Per  Blackburn,  J.,  in  Lee 
V.  Griffin,  1  Ellis,  Best  &  Smith,  272. 

Illustrations  of  the  former  proposition  are :  Where  a  carriage  wag 
ordered  to  be  made,  which  would  never,  but  for  the  order,  have  had 
an  existence,  but  when  made  becomes  the  sabject  of  sale.    This 
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principle  has  been  applied  even  to  a  contract  for  the  making  of  a 
coat,  a  statucy  a  set  of  artificial  teeth^  from  materials  provided  by 
the  maker,  even  where  the  peculiar  skill  of  the  maker  is  considered 
to  be  an  important  element  in  the  consideration  of  the  contract; 
for  the  value  of  the  skill  and  labor,  as  compared  with  that  of  the 
material  supplied,  is  not  a  criterion  to  determine  what  the  ecu* 
tract  is. 

The  true  construction  in  this  case  is,  that  the  contract  was  for 
the  future  sale  of  the  spokes,  when  they  should  be  in  a  state  fit  for 
deliyerj.  The  vendor,  so  long  as  he  was  sawing  the  timber  and 
doing  any  other  work  preparing  it  for  delivery  in  the  form  of  spokes, 
was  doing  work  for  himself  upon  his  own  materials,  and  not  for  the 
defendants.    Smith  v.  Surmany  9  B.  &  C.  561. 

Where  the  contracting  parties  contemplate  a  sale  of  goods, 
although  the  subject-matter  at  the  time  of  making  the  contract 
does  not  exist  in  goods,  but  is  to  be  converted  into  that  state  by  the 
vendor's  bestowing  labor  on  his  own  raw  materials  —  that  is  a  case 
of  a  contract  for  sale,  within  the  statute  of  frauds.  OarhiU  v.  Wat- 
son,  5  B.  &  Aid.  613 ;  Smith  v.  Sunnany  before  cited. 

This  was  a  contract  for  the  purchase  of  such  walnut  spokes  as 
the  plaintiff  should  saw  at  his  mill,  not  exceeding  100,000,  to  be 
delivered  at  the  mill  in  lots  of  about  10,000  each,  subject  to  tb^ 
defendant's  selection.  It  would  be  absurd  to  say  that  the  defer,  d- 
ants  were  to  select  the  spokes  before  they  had  become  the  subject  of 
sale —  prepared,  by  the  previous  work  of  the  vendor,  for  the  market 
The  plaintiff  was  to  convert  the  timber  into  spokes,  and,  when  so 
converted,  the  delivery  and  acceptance  thereof  were  to  occur. 
Until  that  time  the  contract  would  remain  executory,  and  the  title 
to  the  property  would  continue  to  be  in  the  plaintiff.  If  the  plain- 
tiff had  caused  or  permitted  the  spokes  to  be  improperly  or  imper- 
fectly manufactured,  or  to  be  made  from  other  than  good  walnut 
timber,  the  defendants  would  not  have  been  bound  to  accept  or  pay 
for  them.     Oorham  v.  Fishery  30  Vt.  428. 

Still  the  plaintiff  would  not  necessarily  lose  the  price  of  his  labor. 
If  the  purchaser  did  not  take  the  goods,  others  probably  would. 
The  labor  bestowed  on  them  was  in  the  line  of  his  business,  and  we 
may  reasonably  infer  that  his  labor  would  have  been  bestowed  in 
the  production  of  such  goods  had  the  contract  not  been  made. 
Cason  V.  Chsdyy  6  Ga.  554. 

It  is  very  clearly  settled  by  the  more  recent  English  and  American 
Vol.  XIL  — 8 
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eases,  that  it  is  not  essential  that  the  goods  be  capable  of  deliyery  at 
the  time  of  making  the  contract,  to  bring  it  within  the  statute  of 
frauds.  JPitkin  y.  Not/es,  48  N.  H.  298 ;  2  Am.  B.  218 ;  Finneg  t. 
Jpgar,  81  N.  J.  266. 

In  Pitkin  t.  Ifbtfes  it  is  said,  ^  If,  howeyer,  a  person  contract  to 
make  and  deliver,  at  a  future  time,  certain  goods  at  prices  then 
fixed,  or  at  reasonable  prices,  the  essence  of  the  agreement  being 
that  he  will  bestow  his  own  labor  and  skill  upon  the  manufacture, 
it  is  held  not  to  be  within  the  statute ; "  and  such  is  undoubtedly 
the  law.  In  that  case  it  was  deemed  proper  to  leaye  it  to  the  jury, 
in  view  of  all  the  circumstances  of  the  case,  to  find  whether  the 
contract  was  essentially  for  the  labor  and  materials  of  the  defend- 
ant in  raising  the  potatoes,  so  that  he  was  bound  himself  to  raise 
them,  or  whether  it  was  substantially  a  sale  of  potatoes  which  he 
might  raise  himself,  or  procure  by  purchase  or  otherwise.  The 
remark  of  the  court  that  **  it  is  obyious  that  the  plaintiffs  might 
have  an  interest  in  stipulating  that  the  defendant  should  himself 
raise  the  potatoes ''  preceded  this  disposition  of  the  case,  and  the 
considerations  suggesting  that  remark  apparently  controlled  the 
disposition  of  it 

We  understand  the  expression  quoted  from  Pitkin  y.  Noyes  to 
mean,  not  precisely  what  is  literally  imported  by  it,  but  rather  that 
it  might  be  obyious  that  the  plaintiffs  might  haye  an  interest  in 
stipulating  that  the  potatoes  should  be  raised  upon  the  defendant's 
land,  which  might  be  regarded  as  peculiarly  adapted  to  the  raising 
of  potatoes  of  a  superior  quality.  And  if  that  be  the  construction 
to  be  giyen  to  the  remark,  the  consideration  and  the  result  were 
well  enough. 

But  in  the  present  case,  it  appears  that  it  was  no  part  of  the  es« 
sence  of  the  contract  that  the  plaintiff  should,  with  his  own  hands 
and  by  the  exercise  of  his  own  peculiar  skill,  manufacture  these 
spokes,  which  the  defendants  were  only  bound  to  take  after  they  had 
been  culled  out  and  selected  by  themselves. 

This  being  a  contract  for  the  sale  of  chattels,  we  come,  then,  to 
the  question  whether  there  was  such  a  delivery  and  acceptance  of  the 
spokes  as  transferred  the  property  and  title  from  the  plaintiff  to 
the  defendants;  for  it  is  conceded  that  there  was  no  part  payment, 
earnest,  or  memorandum  given,  within  the  terms  of  the  statute  of 
frauds.  Gen.  Stats.,  ch.  201,  §  14.  And  therefore  theplain tiff  can- 
not maintain  assumpsit  founded  upon  the  contract,  either  for  goods 
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bifgained  and  sold,  or  for  goods  Bold  and  deliyered,  without  show- 
ing such  delivery  and  acceptance  as  shall  be  sufficient  to  take  the 
case  out  of  the  operation  of  the  statute. 

In  his  chapter  entitled  **  At  whose  risk  the  thing  sold  is,  during 
the  intermediate  time  between  the  contract  and  the  delivery/'  iL 
PoTHiEB  discourses  as  follows :  '*  Having  established  the  principle 
that  the  thing  sold  is  at  the  risk  of  the  buyer  as  soon  as  the  contrast 
is  perfected,  it  becomes  necessary  to  inquire  when  the  contract 
receives  its  perfection ;  and,  generally^  the  contract  of  sale  is  con- 
sidered to  be  perfect  as  soon  as  the  parties  are  agreed  upon  the  price 
for  which  the  thing  is  sold. 

**  This  rule  holds  when  the  sale  is  of  a  specific  thing,  and  is  abso* 
lute  {pure  et  simple) :  si  id,  quod  vefiierU  apparent  quid,  quale, 
quantum  sit,  et  pretium,  et  pure  venit ;  perfecta  est  emptio, 

**IS  the  sale  is  of  things  which  consist  in  quantitate,  and  which 
are  sold  by  weight,  number  or  measure  —  as,  if  one  sells  ten  casks 
of  the  com  which  is  in  a  certain  granary,  ten  thousand  pounds  ol 
sugar,  or  one  hundred  carp,  etc. —  the  sale  is  not  perfect  until  the 
com  is  measured,  the  sugar  weighed,  or  the  carp  counted ;  for,  until 
such  time,  nondum  apparet  quid  venierit. 

**  It  does  not  yet  appear  which  is  the  com,  which  is  the  sugar,  or 
the  carp,  that  makes  the  object  of  the  sale,  since  that  object  can 
only  be  the  com  that  is  to  be  measured,  the  sugar  that  is  to  be 
weighed,  or  the  carp  that  are  to  be  counted. 

^It  is  tme  that  before  the  measuring,  weighing  or  counting,  and 
at  the  instant  of  the  contract,  the  engagements  which  result  from 
it  exist.  The  buyer  is  then  entitled  to  an  action  against  the  seller 
for  a  delivery  of  the  thing,  and  the  seller  is  entitled  to  an  action 
against  the  buyer  for  a  recovery  of  the  price,  upon  offering  to 
deliver  it  [It  will  be  home  in  mind  that  the  author,  treating  of 
the  civil  law,  is  not  embarrassed  by  the  consideration  of  the  statute 
of  frauds.]  But,  though  the  engagement  of  the  seller  subsists 
from  that  time,  it  may  be  tmly  said  that  it  is  not  yet  perfect,  in 
this  respect,  that  as  yet  it  is  only  of  an  object  which  is  indetermin- 
ate, and  which  can  be  determined  only  by  the  measuring,  weighing 
or  counting.  For  this  reason,  until  the  thing  is  measured,  weighed 
or  counted,  it  does  not  become  at  the  risk  of  the  buyer;  for  the 
risk  cannot  fall  but  upon  some  determinate  thing. 

^This  rale  holds,  not  only  when  the  sale  is  of  a  certain  quantity 
of  merchandise,  to  be  taken  from  a  magazine  which  contains  a 
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larger  quantitj,  because  in  such  a  case,  as  we  hare  seen,  until  the 
measuring  or  weighing  that  which  is  sold  does  not  consist  of  any 
determinate  body  or  thing  upon  which  th^  risk  may  fall,  it  also 
holds  when  the  sale  is  of  the  entire  quantity  contained  in  a  maga- 
zine or  granary,  proTided  it  is  made  at  the  rate  of  so  much  the 
pound,  or  so  much  the  measure,  etc. 

*^  The  sale  in  this  case  is  not  considered  as  perfect,  and  the  thing 
sold  is  not  at  the  risk  of  the  buyer  until  it  is  measured  or  weighed, 
for,  until  that  time,  nan  apparet  quantum  vefiieril.  The  price, 
being  constituted  only  for  each  pound  which  shall  be  weighed,  or 
for  each  cask  which  shall  be  measured,  is  not  yet  determined  before 
the  weighing  or  measuring;  and  consequently  the  sale,  before  that 
time,  is  not  so  far  perfect  that  the  risk  of  the  thing  may  fall  upon 
the  buyer.  He  ought  not  to  be  charged  with  it  until  after  the 
goods  are  weighed  or  measured. 

"  But  if  the  goods  are  not  sold  by  weight  or  measure,  but  per 
aversionem,  that  is,  in  bulk,  and  for  a  single  and  only  price  —  in 
such  case  the  sale  is  perfect  f^om  the  instant  of  the  contract,  and 
from  that  time  these  goods,  the  same  as  all  others,  are  at  the  risk 
of  the  buyer." 

Che  learned  writer  then  proceeds  to  lay  down  certain  rules  for 
determining  when  the  sale  is  considered  as  made  per  aversionem, 
and  when  by  measure;  and  in  the  latter  category  he  places  the  case 
where  the  price  is  expressly  agreed  upon  for  each  measure,  "  whether 
the  contract  imports  that  it  is  of  so  many  bushels  of  the  grain  in 
such  a  granary,  at  the  rate  of  so  much  the  bushel,  or  of  a  heap  of 
grain  which  is  in  such  a  granary,  and  which  contains  a  thousand 
bushels,  at  the  rate  of  so  much  a  bushel." 

The  sale  is  considered  to  be  made  per  averxionem  ''when  it  is 
made  for  a  single  price,  not  of  so  many  measures  of  such  a  thing, 
but  of  such  a  thing  which  is  declared  to  contain  so  many  meas- 
ures." In  such  case  the  expression  of  the  number  has  no  other 
effect  than  to  oblige  the  seller  to  make  an  allowance  for  the  defect 
of  quantity.     Pothier  Contr.  of  Sale,  §§  309,  310. 

Tried  by  these  tests,  which  we  believe  to  be  sound,  it  is  quite 
clear  that  the  contract  before  us  was  for  a  sale  by  measure  or  county 
and  not  a  sale  per  aversionemy  and  that  the  spokes  were  at  the  risk 
of  the  seller  until  the  sale  was  perfected,  which  could  not  be  so 
long  as  non  apparet  q^iantum  venieL 
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Now  the  qnestion  here  is,  was  this  sale  perfected,  so  as  to  pass 
the  title  to  and  impose  the  risk  npon  the  purchaser? 

Whatever  may  have  been  the  intention  or  understanding  of 
either  party  or  of  both^  it  must  be  controlled  by  the  statute  of 
finauds.  The  statute  is  highly  beneficial,  indispensable  indeed«  and 
it  must  receive  a  favorable  and  liberal  construction,  u4  sit  finu 
liiium,  and  to  prevent  perjury,  and  the  mistakes  and  dangers  result- 
ing from  evidence  founded  on  imperfect  memory. 

By  the  terms  of  the  statute,  in  the  absence  of  part  payment  or 
a  written  memorandum,  the  buyer  must  '^  accept  and  actually 
receive"  the  property.  It  follows,  therefore,  that  although,  as 
matter  of  fact,  in  a  particular  case,  there  may  be  acceptance  with- 
out delivery,  or  delivery  and  reception  without  acceptance,  both 
conditions  must  be  fulfilled  before  the  title  and  risk  can  be  trans- 
ferred. And  the  acceptance  must  be  clear  and  unequivocal  Nidwlle 
V.  Plunuy  1  C.  &  P.  272. 

In  this  case  the  culling  of  the  spokes  was  not  an  acceptance  of 
quantity,  but  only  of  quality-* for  then  the  quantity  and  price  of 
the  quantity  was  indeterminate ;  still  there  was  a  manual  caption 
of  the  spokes  by  the  buyers,  at  the  plac^  of  delivery.  Such  deliv- 
ery and  reception  was  not  enough  to  transfer  the  title  and  risk, 
without  an  acceptance  of  the  property  as  a  determined  quantity; 
for  such  an  acceptance  depended  upon  a  counting  of  the  spokes. 

But  after  the  culling  of  the  spokes  by  the  buyers,  the  seller 
counted  them,  and  charged  them  upon  his  book  to  the  buyers. 
Whether  this  act  of  the  seller  can  be  regarded  as  a  completion  of 
the  purchase,  so  as  to  transfer  the  title  and  risk  to  the  defendants, 
may  be  a  qnestion  to  be  governed  by  the  understanding  and  inten- 
tion of  the  parties.  It  must,  of  course,  be  a  mutual  understanding 
and  intention;  otherwise  it  is  no  element  in  the  contract.  It. is 
manifest  that  the  defendants  are  not  to  be  bound  and  concluded  as 
to  quantity,  and  consequently  as  to  price,  unless  they  have  expressly 
or  impliedly  agreed  to  be  so  bound. 

Upon  this  subject  the  case  finds  that  nothing  was  said  about 
counting  the  spokes.  The  plaintiff  understood  that  he  was  to 
count  each  lot  selected  by  the  defendants,  and  the  defendants  under- 
stood that  they  were  to  count  each  lot  selected  by  them,  before  they 
took  them  &om  the  mill ;  but  it  does  not  appear  that  both  parties 
understood  the  defendants  were  to  count  the  spokes.  Still,  if  the 
defendants  understood  they  were  to  count  the  spokes,  it  is  manifest 
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they  understood  that  they  were  not  to  be  boond  by  the  plaintiff's 
oonnt 

Could  the  plaintiff  hare  understood  the  reverse  of  this  ?  If  so, 
would  he  not  have  rendered  a  bill  of  the  quantity  P  The  year  pre- 
ceding, the  defendants  had  purchased  of  the  plaintiff  about  27,000 
spokes,  which  were  selected  by  the  defendants  and  counted  by  both 
parties  before  they  were  removed  from  the  mill.  This  fact  would 
tend,  in  some  degree,  to  show  that  the  plaintiff,  as  well  as  the 
defendants,  understood  that  the  latter  were  not  bound  to  accept  the 
count  of  the  former  as  true. 

The  evidence  of  both  the  defendants  was  admissible,  to  show 
the  independent  understanding  in  this  particular  ((TravM  v.  Orapes^ 
45  N.  H.  323 ;  Hale  v.  Taylor^  id.  406),  provided  such  understand* 
ing  does  not  come  in  conflict  with  legal  principles  or  an  express 
provision  of  law  of  superior  and  controlling  effect  Blake  v.  WhUef 
18  id.  272 ;  Hole  v.  Taylor,  before  cited ;  Delano  v.  Ooodtoin,  48  id. 
206  ;  Cook  v.  Bennett,  51  id.  85. 

This  is  a  question  of  the  construction  of  the  agreement  between 
the  parties;  and  it  is  clear  that  the  parties  have  not  expressed,  by 
the  terms  of  the  contract  nor  by  their  acts,  their  intention  in  a 
manner  that  leaves  no  room  for  doubt  The  intention,  therefore, 
must  be  collected  from  the  whole  agreement  and  the  conduct  of  the 
parties,  and  it  must  be  governed  by  the  settled  legal  rules  of  con- 
struction, if  any  such  rules  are  found  to  be  applicable. 

Mr.  Blackburn  (Sales  *151-3)  has  discovered  two  rules,  which 
are  in  terms  nearly  equivalent  to  those  in  which  they  are  laid  down 
by  Pothier  as  the  rule  of  the  civil  law. 

The  first  is,  '*  where,  by  agreement,  the  vendor  is  to  do  any  thing 
to  the  goods  for  the  purpose  of  putting  them  into  that  state  in 
which  the  purchaser  is  to  be  bound  to  accept  them,  or  as  it  is  some- 
times worded,  into  a  deliverable  state,  the  performance  of  those 
things  shall  (in  the  absence  of  circumstances  indicating  a  contraiy 
intention)  be  taken  to  be  a  condition  precedent  to  the  vesting  of  the 
property." 

The  second  is,  that  **  where  any  thing  remains  to  be  done  to  the 
goods  for  the  purpose  of  ascertaining  the  price,  as  by  weighing, 
measuring,  or  testing  the  goods  —  where  the  price  is  to  depend  on 
Uie  quantity  or  the  quality  of  the  goods  —  the  performance  of  those 
things,  also,  shall  be  a  condition  precedent  to  the  transfer  of  tiie 
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fmpeTtj,  althongh  the  indiyidnal  goods  be  aBoertained,  and  they 
are  in  a  state  in  which  they  ought  to  be  accepted. 

^  Whilst  the  price  remains  unascertained,  the  sale  is  clearly  not 
for  a  certain  sum  of  money,  and  therefore  does  not  come  within  the 
cirilian's  definition  of  a  perfect  sale,  transferring  the  risk  and  gain 
of  the  thing  sold/'    Blackburn  on  Sales,  *154. 

To  these  Mr.  Benjamin  adds  a  third  rule :  "  Where  the  buyer  is, 
by  contract,  bound  to  do  any  thing  as  a  condition,  either  precedent 
or  concurrent,  on  which  the  passing  of  the  property  depends,  the 
property  will  not  pass  until  the  condition  be  ftOfllled,  even  though 
the  goods  may  have  been  actually  delivered  into  the  possession  of 
the  buyer.''    Benjamin  on  Sales,  222. 

The  substance  of  these  three  rules  seems  to  be  tersely  expressed 
by  Mr.  Justice  Stoby,  thus:  ''To  constitute  delivery  so  that  the 
property  will  pass,  nothing  must  remain  to  be  done  concerning  it 
by  either  party.  Barrett  v.  Ooddard,  3  Mason,  111.  Or  thus,  it  is 
said:  ''The  principle  that  runs  through  all  the  cases  is,  that  when 
fiomething  remains  to  be  done,  as  between  buyer  and  seller,  or  for 
the  purpose  of  ascertaining  quantity  or  price,  there  is  no  delivery.'' 
Rapelye  v.  Mackie,  6  Cow.  253 ;  FuUer  v.  Bean,  34  N.  H.  300 ; 
Warren  v.  Buckmineter,  24  id.  342 ;  2  Eenf  s  Com.  496;  BtisseU  v. 
Carringtmy  42  N.  Y.  118;  Davis  y.  HiU,  3  N.  H.  382;  Barnard  v. 
Poor,  21  Pick.  378;  Hanson  v.  Meyer,  6  East,  614. 

Such  fact  will  generally  be  conclusive  that  there  was  no  acceptance 
BO  as  to  bind  the  parties.    Brown  on  Frauds,  §  317.    ' 

Where  the  defendant  orally  purchased  of  the  plaintiff  a  quantity 
of  tares  by  sample,  and  left  them  on  the  plaintiff's  premises,  saying 
that  he  had  no  immediate  use  for  them,  and  requested  that  they 
might  remain  there  till  he  wanted  to  sow  them,  which  was  agreed 
to — and  afterward  the  tares  were  measured  out  by  the  agent  of  the 
plaintiff,  and  set  apart  in  his  granary,  and  ordered  to  be  delivered 
to  the  defendant  when  he  called,  and  the  defendant  afterward 
refused  to  take  them,  for  which  the  action  was  brought  —  the  court 
of  queen's  bench  nonsuited  the  plaintiff,  holding  that  the  defendant 
had  not  accepted  the  tares  within  the  meaning  of  the  statute.  The 
decision  seems  to  have  gone  upon  the  principle  that  the  buyer 
would  have  the  right,  when  the  tares  were  tendered  to  him,  to  reject 
them,  as  deficient  in  quantity  or  as  not  agreeing  with  the  sample^ 
a  right  which  he  could  not  be  presumed  to  have  waived.  Brown  on 
Frauds,  g  324. 
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If  a  sale  is  not  complete,  if  any  thing  remains  to  be  done  con- 
cerning the  property  by  either  party,  a  present  right  of  property 
does  not  Test  in  the  bayer.  If  any  condition  precedent,  snch  as  the 
ascertainment  of  the  quantity,  and  thereby  of  the  gross  price,  is 
not  performed  or  waived,  the  sale  is  not  complete:  such  is  the  rule 
of  the  common  law. 

This  rule  may  be  abrogated  by  express  agreement  of  the  parties^ 
but  the  intention  to  change  it  so  that  the  title  shall  pass  at  once 
must  be  unequivocal  and  distinct;  otherwise  the  construction 
required  by  the  principles  of  law  must  oyerrule  the  possible  inten- 
tion.    Russell  V.  Carri?igton,  42  N".  Y.  118;  1  Am.  R  498. 

Measures  to  ascertain  quantity  or  price  may  be  agreed  on,  but 
tacitly  waived,  or  expressly  postponed  or  dispensed  with.  Macomber 
V.  Parker,  13  Pick.  183. 

But  the  rule  is  laid  down  in  Stone  y.  Peacock,  85  Me.  388,  thus : 
**  Where  some  act  remains  to  be  done  in  relation  to  the  property 
which  is  the  subject  of  sale,  and  there  is  no  evidence  to  show  any 
intention  of  the  parties  to  make  an  absolute  and  complete  sale,  the 
performance  of  such  act  is  a  prerequisite  to  a  consummation  of  the 
contract,  and  until  it  is  performed  the  property  does  not  pass  to  the 
vendee.'*     Ochington  v.  Rickey,  41  N.  H.  275. 

In  Fuller  v.  Bean,  Mr.  Justice  Bell  said,  — "  There  has  been  an 
inclination,  in  some  cases,  to  regard  a  delivery  as  absolute  when  no 
condition  is  insisted  on,  and  to  consider  such  a  delivery  as  a  waiver 
of  the  condition.  But  this,  we  think,  must  depend  on  the  intent 
of  the  parties,  to  be  ascertained  from  all  their  language  and  con- 
duct, and  not  from  the  single  fact  of  delivery.'*  "A  mere  assump- 
tion of  ownership  or  control  by  the  purchaser  will  not  be  sufficient 
evidence  of  a  delivery,  without  proof  of  consent  or  acquiescence." 
And  see  Kelsea  v.  Haines,  41  N.  H.  246. 

In  the  present  case,  the  spokes  were  to  be  taken  by  the  defend- 
ants from  the  mill,  and  they  were  deposited  in  the  place  from  which 
the  defendants  might  remove  them  on  the  completion  of  the  con- 
tract. But  this  fact  alone  would  not  constitute  a  delivery  in  law. 
The  defendants  had  no  right  to  remove  them  before  the  quantity 
and  the  price  regulated  by  the  quantity  was  ascertained. 

An  important  act,  the  act  of  counting  the  spokes,  remiained  to  be 
dene,  in  which  both  parties  had  the  right  to  participate,  unless 
that  right  was  waived  by  the  defendants.  Stone  v.  Pectcoek,  before 
cited. 
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Is  there  any  evidence  competent  to  be  submitted  to  a  jury,  tend- 
ing to  show  any  intention  of  the  parties  to  make  an  absolute  and 
complete  sale,  delivery  and  acceptance,  without  a  compliance  of  the 
prerequisite  condition  of  ascertaining  the  number  of  the  spokes? 

Is  there  any  evidence  of  any  waiver  by  the  defendants  of  their 
right  to  participate  in  the  important  act  of  counting  the  spokes  ? 

It  appears  that  **  the  defendants  understood  they  were  to  count 
each  lot  selected  by  them,  before  they  took  them  from  the  mill/' 
Is  there  any  evidence  that  the  plaintiff  had  not  the  same  under- 
standing ? 

It  appears  that  the  result  of  the  seller's  enumeration  was  never 
communicated  to  the  buyers  till  long  after  this  suit  was  brought 
If  it  had  been  understood  by  the  parties  that  the  buyers  were  not  to 
participate  in  the  counting,  it  would  naturally  be  required  that, 
before  removal  to  the  defendants'  mill,  a  statement  of  that  count 
should  be  rendered  in  order  that  the  buyers  might  verify  it  The  plain- 
tiff could  not  expect  the  defiudants  to  pay  for  the  spokes  until  they 
knew  how  many  they  were  to  pay  for.  Suppose  the  plaintiff  had 
charged  the  defendants  with  10,000  spokes,  and  the  defendants,  at  the 
time  of  loading  them  for  removal,  had  discovered  that  the  actual 
number  was  but  9,000,  would  they  not  have  the  right  to  reject  the 
plaintiff's  count,  and  revoke  and  repudiate  the  whole  trade  ?  If  so, 
there  was  no  prior  irrevocable  acceptance,  to  satisfy  the  terms  of  the 
statute.  It  can  make  no  difference,  in  this  respect,  that  the  defend- 
ants might  have  a  remedy  against  the  plaintiff  to  compel  him  to 
make  good  a  deficiency,  ascertained  after  final  acceptance.  That  is 
an  independent  consideration. 

The  remark  of  Lord  Ellbnbohottgh,  in  Hanson  v.  Meyer,  that 
"  it  certainly  never  was  in  the  contemplation  of  the  seller  to  waive 
the  act  of  weighing  any  part  of  the  commodity  contracted  for,"  is 
equally  applicable  to  the  present  case. 

Suppose  the  defendants  had  removed  the  spokes  at  the  time  they 
selected  them  from  the  common  mass,  we  apprehend  the  plaintiff 
would  uQt  have  considered  himself  bound  to  accept  as  the  true  ex  parte 
count  of  the  defendants,  made  in  his  absence,  without  notice  to  him 
and  an  opportunity  to  verify  the  count  before  the  removal  of  the 
property. 

The  fact  is,  the  counting  of  the  spokes  was  a  material  act,  in 
which  both  parties  were  equally  interested;  and  an  ex  parte  adjudi- 
cation, so  to  speak,  of  a  matter  so  material  as  quantity  and  price, 
Vol.  XIL  —  9 
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most  almost  inevitably  have  led  to  the  very  results  which  the  stat- 
ute of  firaads  was  intended  to  prevent 

Suppose  a  creditor  of  the  defendants  had  attached  these  spokes 
while  lying  in  the  plaintiffs  mill-yard,  before  they  were  counted  by 
the  defendants^  it  would  not  seem  to  be  very  strange  if  the  plaintiif 
should  insist  that  the  sale  was  nob  perfected ;  and,  again,  th:^  mis- 
chief which  the  statute  tends  to  avoid  would  have  been  precipitated. 
These  illustrations  show  the  necessity  of  a  rule  which  shall  require 
the  provisions  of  the  statute  to  be  applied,  except  in  a  strong  and 
unequivocal  case  of  manifest  waiver  of  their  requirements.  The 
postponement  of  the  day  of  payment,  originally  provided  for,  fur- 
nishes no  indication  of  the  renunciation  of  all  the  other  prerequisites 
of  a  valid  transfer  of  title. 

It  would  be  quite  natural  that  the  defendants  should  count  the 
spokes  at  the  time  of  loading  them,  as  was  in  fact  done  the  previous 
year.  There  would  thus  be  an  opportunity  for  the  defendants  to 
verify  or  correct  the  plaintiff's  enameration  before  the  removal  of 
the  property  to  the  defendants'  factory,  where  the  spokes  would  be 
without  the  plaintiff's  control  for  any  purpose. 

The  act  of  charging  the  spokes  upon  the  plaintiff's  book  has  no 
significance.  In  the  well-known  custom  of  merchants,  such  an  act 
usually  precedes  the  removal  of  the  property. 

Upon  the  whole,  we  fail  to  discover  any  evidence  from  which  a 
jury  would  be  at  liberty  to  find  a  waiver  of  the  defendants'  right  to 
insist  upon  a  participation  in  a  matter  so  material  as  the  determi- 
nation of  the  quantity  of  spokes ;  and  we  are  of  the  opinion  that, 
under  the  application  of  the  recognized  principles  of  law,  it  is  in- 
cumbent upon  us  to  hold  that  the  sale  was  not  perfected,  and  that 
the  title  to  the  property  remained  in  the  plaintiff  at  the  time  of  its 
destruction. 

Under  the  provisions  of  the  case,  there  must  be 

JudgmmUfor  the  deftndanU. 
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(SIN.H.116.) 

Bankk^^aiuiharUyiifeaM^  BdoppeL 

A  cashier  liaa  no  aatlioritj  to  bind  the  bank  by  a  discharge  of  ita  debton, 
without  payment  or  to  release  a  soretj  bj  an  agreement  that  he  should  not 
be  called  npon  to  paj  a  note  that  he  was  liable  on  in  ordinary  cases ;  bat  if 
knowing  one  to  be  a  snretj  npon  a  note,  he  inform  him  that  snch  note  is 
paid,  intending  him  to  believe  it,  and  the  sarety,  reljing  upon  that  state- 
ment, changes  his  position  toward  his  principal  by  indorsing  a  new  note  or 
giying  up  his  secarities,  the  bank  will  be  estopped  from  denying  that  the 
note  is  paid.  (See  note,  p.  75.) 

Assumpsit  by  the  Gochecho  National  Bank  against  Ezra  Haskell, 
Panl  A.  Stackpole  and  John  Q.  A.  Smith,  to  recover  the  balance 
of  a  promissory  note,  for  $800,  dated  July  3,  1866.  Haskell  was 
maker  and  Stackpole  and  Smith  sureties.  The  note  contained  a 
clause  that  the  bank  might  extend  the  time  of  payment  without 
discharging  the  sureties.  Default  was  taken  against  Haskell  and 
Smith,  but  defense  was  made  by  Stackpole,  in  the  following  brief 
statement : 

That  defendant  Stackpole  would  prove  on  the  trial,  that  the  note 
m  suit  was  signed  by  him  as  surety  for  Haskell,  and  subsequently 
he  likewise  signed  other  notes,  viz.,  one  dated  September  17, 1866, 
for  12,000,  and  one  dated  November  12,  1866,  for  $1,000,  and  at 
the  time  the  $2,000  note  was  signed  plaintiff  had  proi)erty  of  Has- 
kell's, ample  security  to  fully  discharge  defendant  Stackpole's 
liability  on  same,  which  it  neglected  to  apply  in  payment  thereof. 
That  in  February,  1869,  plaintiff  recovered  a  judgment  against 
defendants  and  others  on  the  said  notes  for  $2,000  and  $1,000,  and 
that  on  April  30, 1869,  in  consideration  of  $800  paid  by  said  Stack- 
pole,  the  plaintiff,  by  its  cashier  duly  authorized,  agreed  not  to 
enforce  or  collect  said  judgment  or  any  part  against  said  Stackpole 
or  his  estate.  That  while  said  judgment  was  pending,  said  Stack- 
pole  was  informed  with  others  by  said  cashier,  that  the  notes,  the 
foundation  of  said  judgment,  were  the  only  ones  payable  to  plaintiff 
upon  which  said  Stackpole  was  liable  as  surety  for  said  Haskell,  and 
that  it  was  then  understood  and  agreed  by  said  cashier  and  said 
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Stockpole  and  Haskell,  that  the  1800  so  paid  was  a  full  dischargB 
of  any  and  all  liability  to  the  plaintiff  by  said  Stackpole  as  surety 
for  said  Haskell. 

The  motion  to  reject  this  statement  was  denied  and  plaiutiff 
excepted. 

Stackpole  under  exception  testified,  that  just  before  he  signed  the 
$2,000  note  above  mentioned,  he  asked  Ezekiel  Hurd,  plaintiff's 
cashier,  if  the  $800  note  (the  one  in  suit)  "  which  defendant  claims, 
and  for  the  purposes  of  this  case  may  be  considered  as  the  only  note 
in  the  bank  at  that  time  signed  by  Stackpole  as  surety  for  said 
Haskell,"  had  been  paid,  and  received  an  answer  that  it  had  been 
paid  or  secured  so  that  he  would  have  no  further  trouble  from  it. 
After  judgment  on  the  $2,000  and  $1,000  notes,  that  he  settled  with 
said  Hurd  for  his  liability  on  the  judgment,  paid  the  plaintiff  $800 
and  took  a  discharge  in  writing. 

Defendant  then  offered  to  show  by  parol,  that  when  the  discharge 
was  executed,  it  was  understood  that  the  judgment  was  on  the  only 
notes  that  Stackpole  was  liable  on  as  surety  for  said  Haskell,  and 
that  the  payment  of  the  $800  was  a  full  discharge  of  any  and  all 
claims  which  the  bank  had  against  him  as  such  surety.  The  court 
rulod  that  the  writing  itself  was  the  only  competent  evidence  and 
defendant  excepted.  The  writing,  as  follows,  was  then  offered  and 
received  subject  to  objection. 

"  Whereas,  the  Cochecho  National  Bank,  at  the  supreme  judicial 
court  for  Strafford  county,  at  the  February  term,  1869,  recovered 
judgment  against  Ezra  Haskell,  Paul  A.  Stackpole,  and  others,  for 
the  sum  of  twenty-five  hundred  and  seventy-seven  dollars  and  three 
cents  debt,  and  seventeen  dollars  and  ninety-nine  cents  cost  of  suit, 
which  judgment  was  founded  on  certain  notes  of  hand  signed  by 
said  Haskell  as  principal,  and  by  said  Stackpole  and  others  as  his 
sureties ;  and  whereas  said  Stackpole  has  paid  to  said  bank  the  sum 
of  eight  hundred  dollars  as  his  reasonable  proportion  of  said  judg- 
ment; now  said  bank,  in  consideration  of  such  payment  to  said 
bank,  hereby  agrees,  promises,  and  covenants,  to  and  with  said  Stack- 
pole,  that  said  bank  will  not  hereafter  enforce  said  judgment  or  the 
execution  issued  thereon  against  said  Stackpole,  or  his  estate,  or  hia 
administrators  or  heirs  or  their  estates,  or  in  any  way  by  action, 
process,  assignment  or  otherwise,  against  said  Stackpole  or  his  rep- 
resentatives, attempt  to  collect  the  remainder  of  said  judgment^  or 
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the  demandfl  upon  which  the  same  is  founded,  or  any  part  thereoL 
In  uritness  whereof,  said  bank,  by  Ezekiel  Hard,  its  cashier,  for  that 
pnrpose  duly  authorized,  has  caused  its  seal  to  be  hereto  affixed,  and 
this  agreement  to  be  by  it  signed  and  executed,  in  its  name  and 
behalf,  this  30th  day  of  April,  A.  D.  1869. 

^'Hereby  releasing  the  real  estate  of  said  Stackpole  from  any 
attachment  made  thereof  to  secure  said  judgment,  or  any  part 
thereo£ 

[l.  s.]  "  EzEKiBL  HiTBD,  CoAier!^ 

[Five  eent  stamp.] 

The  only  evidence  of  the  authority  of  the  cashier  to  compromise 
or  settle  the  claims  of  the  bank  with  said  Stackpole  was  the  follow- 
ing vote  of  the  directors,  introduced  by  the  plaintiff: 

"  1869,  April  2ff. 
'*  At  a  meeting  of  the  directors  this  day,  at  seven  o'clock,  f.  m., 
all  present  except  J.  E.  Bickford,  Votedy  If  Paul  A.  Stackpole  would 
pay  $800  on  a  judgment  against  £.  Haskell,  said  Stackpole  and 
others,  that  this  bank  would  not  call  on  said  Stackpole  for  any  more 
on  said  judgment. 

^  EZBKIBL  HUBD,  Ckuh.^^ 

The  discharge  being  under  the  seal  of  the  bank,  the  court 
rejected  the  above  evidence  offered  by  the  defendant,  and  he  ex* 
cepted. 

Sawyer^  Hohhs  and  Wheeler,  for  plaintiff. 

White  and  T,  J.  Smithy  for  defendant. 

Bellows,  C.  J.  Stackpole  testified  that  just  before  signing  the 
$2,000  note,  he  asked  Mr.  Hurd,  the  cashier  of  the  bank,  if  the  $800 
note  —  which  was  the  only  note  in  the  bank  signed  by  Stackpole  as 
Haskell's  surety  —  had  been  paid ;  and  he  received  for  answer  that 
it  bad  been  paid  or  secured,  so  that  he  would  have  no  further  trouble 
about  it. 

The  question  is,  whether  this  would  constitute  a  good  defense  ii 
these  facts  were  found,  and  if  so,  whether  they  are  admissible  under 
the  brief  statement,  or  independent  of  it 


72  NEW  HAMPSHIRE, 

Ooeheeho  NatkNud  Bank  ▼.  HaskelL 

Barety,  the  creditor  may  diaoontinae  the  suit  and  release  the  prop- 
ei:^y,  then  the  surety  must  be  presumed  to  know  the  law,  and,  with- 
out some  assnranoe  that  the  suit  should  be  prosecuted,  or  that  he 
was  to  be  exonerated,  it  would  be  his  own  folly  to  be  lulled  into 
security  by  information  of  a  fact  upon  which  no  reliance  could  be 
placed  for  indemnity. 

In  the  case  before  us,  it  does  not  appear  that  Stackpole  was  in- 
duced to  change  his  position  by  this  information  from  the  cashier, 
although  he  soon  after  signed  another  note  for  HaskelL  To  make 
ont  the  estoppel,  it  must  appear  that  he  was  induced  to  sign  it  by 
this  information  of  the  cashier.  The  question  then  is,  Had  the 
cashier  authority  to  bind  the  bank  by  these  representations  ? 

The  acts  of  a  cashier,  done  in  the  ordinary  course  of  the  business 
actually  confided  to  such  an  oflBcer,  may  be  regsLrded,  prima  facie, 
as  coming  within  the  scope  of  his  duty.  He  is  held  out  to  the 
public  as  having  authority  to  act  according  to  the  general  usage, 
practice  and  course  of  business  of  such  institutions;  he  is  the 
financial  officer  of  the  bank.  Otty  Bank  t.  Perkins,  29  N".  Y. 
554.  He  is  usually  intrusted  with  all  the  funds  of  the  bank, 
in  cash,  notes,  bills,  and  other  choses  in  action,  to  be  nsed,  from 
time  to  time,  for  the  ordinary  and  extraordinary  exigencies  of  the 
bank;  he  receives  directly  and  through  subordinate  officers  all 
moneys  and  notes ;  he  delivers  up  all  discounted  notes  and  other 
securities,  when  payments  have  been  made ;  he  draws  checks  from 
time  to  time  for  moneys,  whenever  the  bank  has  deposits.  In  short, 
he  is  considered  the  executive  officer,  through  whom  and  by  whom 
the  whole  moneyed  operations  of  the  bank,  in  paying  or  receiving 
debts,  or  discharging  and  transferring  securities,  are  to  be  con- 
ducted. 

This  is  the  doctrine  of  Fleckner  v.  The  Bank  oftheUnited  States, 
8  Wheat  360  ;  and  it  is  fully  recognized  in  Corser  v.  Paul,  41  N.  H. 
27  —  and  it  is  so  laid  down  in  Story  on  Agency,  §  114,  and  Angell 
&  Ames  on  Corp.  295-297. 

So  he  may  issue  certificates  of  deposit,  transfer  by  indorsement 
the  negotiable  paper  belonging  to  the  bank  or  left  with  it  for  collec- 
tion, and  receive  payment  of  dues  to  the  bank  and  give  receipts 
therefor.  Angell  &  Ames  on  Corp.  296,  297,  and  cases  cited ;  Story 
on  Agency,  §  115 ;  City  Bank  v.  Perkins,  29  N.  Y.  554 ;  Bank  v. 
Wheeler,  21  Ind.  90 ;  Wild  v.  Bank  of  Passamaquoddy,  3  Mason, 
505  ;  Rohh  y.  Ross  Co.  Bank,  41  Barb.  586 ;  Sturges  y.  Bank  of  Oir- 
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tUviUt^  11  Ohio,  N.  S.,  153 — holding  that  a  cashier,  on  selling  a  bill 
of  exchange,  may  bind  the  bank  by  his  affirmations. 

It  is  laid  down,  however,  in  Story  on  Agency,  §  115,  that  the 
cashier  of  a  bank  has  no  incidental  authority  to  make  any  dec* 
larations  binding  upon  the  bank  in  matters  not  within  the  scope  of 
his  ordinary  duties  —  as,  for  example,  by  assuring  a  person  about 
to  indorse  a  note  offered  for  discount,  that  he  will  incur  no  risk  and 
no  responsibility  by  becoming  an  indorser.  And  such  is  the  doc* 
trine  of  United  States  y.  Dunn,  6  Peters,  51 ;  Bank  of  Metropolis 
T.  Jones,  8  id.  12. 

In  both  of  these  cases  there  appears  to  have  been  pledged  prop- 
erty of  the  principal ;  and  in  the  first  case,  the  court  say  that  all 
discounts  are  made  under  the  authority  of  the  directors,  and  it  is 
for  them  to  fix  the  conditions  which  may  be  proper  in  loaning  the 
money. 

In  Savings  Bank  y.  Downing,  16  N.  H.  188,  it  was  held  that  the 
treasurer  could  not  bind  the  bank  by  a  promise  to  notify  the  sure- 
ties of  any  failure  to  pay  on  securities  furnished  by  the  principal 

So  in  Bank  t.  Rogers,  18  N.  H.  255, 261,  it  was  held  that  declara- 
tions of  two  directors  and  the  cashier  that  the  note  in  suit  was  given 
for  a  certain  other  note  supposed  to  be  invalid  were  not  admissible, 
not  being  made  in  discharge  of  any  duty  imposed  on  them,  but  a 
mere  narrative  of  a  past  occurrence. 

So  a  promise  by  a  cashier  to  pay  a  forged  note  purporting  to  be 
issued  by  the  bank  is  not  within  the  scope  of  his  authority,  and 
does  not  bind  the  bank.  Salem  Bank  v.  Gloucester  Bank,  17  Mass. 
29 ;  though  if  he  had  actually  paid  it  the  money  could  not  be 
recovered  back,  because  the  cashier  has  an  implied  authority  to 
decide  on  the  genuineness  of  the  signatures.  Angell  &  Ames  on 
Corp.  296,  297,  and  cases  cited. 

The  treasurer  of  a  savings  bank  cannot  release  a  debt  of  the  bank 
without  special  authority.  Dedham  Institution  of  Savings  v.  Slack, 
6  Gush.  408. 

In  Olr^  V.  Chadsey,  7  K.  I.  224,  it  was  held  that  the  president 
of  a  bank  has  no  power,  virtute  officio,  to  give  up  to  a  debtor  securi- 
ties held  by  the  bank  against  him. 

In  view  of  these  principles  and  authorities,  we  think  the  cashier 

of  a  bank  has  ordinarily  no  power  to  discharge  a  debtor  of  the  bank 

without  payment,  or  to  bind  the  bank  by  an  agreement  that  a  suretj 

should  not  be  called  upon  to  pay  a  note  he  had  signed,  or  that  ha 
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would  have  no  farther  trouble  from  it  At  least  we  cannot  say  that 
as  matter  of  law  he  has  such  authority. 

He  may,  however^  have  been  specially  empowered  to  do  the  act» 
or  he  may  haye  been  allowed,  by  tlie  directors,  to  take  the  general 
charge  and  management  of  the  business  of  the  bank  so  as  to  bring 
such  agreement  or  statement  within  the  scope  of  his  agency. 

This,  however,  is  matter  of  proof,  but  as  it  now  stands  we  can* 
not  hold  that  the  cashier  had  power  to  dischaige  the  surety  without 
paymfnt. 

It  would  be  otherwise,  we  think,  as  to  his  declaration  that  the 
note  was  paid.  It  is  his  duty  to  receive  payment  and  to  keep  the 
account  of  it,  and  he  is  the  proper  person  to  apply  to,  to  ascertain 
whether  a  note  has  been  paid  or  not  It  would,  indeed,  be  pecu- 
liarly within  the  scope  of  the  business  confided  to  him  to  give  such 
information. 

If,  then,  on  being  inquired  of  by  a  surety,  he  had  informed  him 
that  the  note  was  paid,  intending  that  he  should  rely  upon  the 
statement,  and  the  surety  was  thereby  induced  to  change  his  posi- 
tion, the  bank  would  be  estopped  to  deny  that  the  note  was  paid 
—  Claflin  V.  Farmers^  Sank,  36  Barb.  540 — holding  that  a  check 
certified  by  the  president  of  the  bank  was  good  in  the  hands  of  the 
holder  without  notice,  though  drawer  had  no  funds. 

For  giving  information  of  this  kind  he  must  be  regarded  as  the 
organ  of  the  bank;  and  if  a  person  standing  in  the  position  of 
surety,  and  interested  to  know,  is  misled  by  the  informatidn  begets, 
and  made  to  change  his  position,  it  is  reasonable  that  the  bank 
which  has  confided  to  the  cashier  this  duty  should  suffer,  rather 
than  an  innocent  third  person,  who  has  done  as  all  reasonable  men 
would  in  relying  upon  what  was  told  him.  The  statement  that  there 
were  no  other  notes  payable  to  the  bank  on  which  Stackpole  was 
surety  for  Haskell  might  be  understood  as  equivalent  to  saying  they 
were  paid. 

As  to  the  assurance  that  the  debt  was  secured  and  the  defendant 
would  not  be  further  troubled,  that  is  in  the  nature  of  an  agree- 
ment to  discharge  the  surety,  and,  as  we  have  seen^  cannot  be  said, 
as  matter  of  law,  to  come  within  the  ordinary  scope  of  a  cashier^s 
authority. 

The  release  or  covenant  in  favor  of  Stackpole  could  not  be  en- 
larged by  parol  to  include  the  $800  note,  and  the  evidence  on  thai 
point  was  rightly  rejected. 
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As  to  the  pleading,  the  defense  of  payment,  or  its  eqniTalent^ 
may  oome  in  nnder  the  general  issne  without  a  brief  statement — 
1  Chit  PL  477, 478 — and,  if  necessary,  the  brief  statement  can  be 
amended. 

Case  discharged. 

NocB. — JBMoRpeL  Althooffh  a  promise  by  a  creditor  to  e  surety  to  look  solely  to  the 
debtor  to  proceed  aicelnst  him  alone,  or  an  assertion  that  the  debt  has  been  paid,  Is,  of 
ttaeit  bat  a  tnide  poet  and  of  no  effect,  yet.  If  the  snrety  has  been  induced  thereby  to 
part  with  snretlea  or  to  forego  any  means  of  Indemnity  or  protection,  an  estoppel  wlU 
arise  to  the  extent  of  the  rssultlng  loss.  Baker  ▼.  Briofjt,  8  Pick.  128 ;  HarrU  y.  Brooha, 
aid.  196;  QinientsrT.iatia,9Meto.6U;  Banic t.  XnHioensntttA,  7  Watts, 6S8 ;  HiektOtT. 
Banlc85yt.4fia 

'^The  rule  of  law  Is  dear,"  said  Lord  DwnuLS  In  Pkkard  y.  Sear,  0  A.  ft  B.  47S,  "*  that 
when  one,  by  his  words  or  conduct,  wlllf  uUy  causes  another  to  belleye  In  the  existence 
of  a  certain  state  of  things  and  Induoee  him  to  act  on  that  belief,  so  as  to  alter  hts 
own  prerlous  position,  the  former  is  concluded  from  ayerrlng  against  the  latter  a  dif- 
ferent state  of  things  as  existing  at  the  same  time."  And  In  Freeman  y.  Cook,  2  Bxoh. 
Mi,  Pabk,  Bn  said  that  the  rule  laid  down  In  Pkkard  y.  Sears  "  was  to  be  considered 
as  established ;  but  that  by  the  term  *  willfully',  In  that  rule,  must  be  understood.  If 
not  that  the  party  represents  that  to  be  the  truth  which  he  knows  to  be  untrue,  at 
lesst  that  he  means  his  representation  to  be  acted  upon,  and  that  It  Is  acted  upon 
accordingly;  and  If,  whateyer  a  man's  real  meaning  may  be,  he  so  conducts  himself 
that  a  reasonable  man  would  take  the  representation  to  be  true,  the  party  making  the 
representation  would  be  equally  precluded  from  contesting  Its  truth." 

AuOujrlty  of  eatMer.  It  It  stated  as  a  general  proposition  that  officers  of  banks  are 
held  out  to  the  public  as  haying  authority  to  act  according  to  the  general  usage,  prao* 
tice  and  course  of  business  of  such  Institutions,  and  that  their  acts,  within  the  scope 
of  such  usage,  practice  and  course  of  business,  bind  the  bank  In  fayor  of  third  persons 
haying  no  knowledge  to  the  contrary.  Story  on  Agency,  1 114;  Minor  y.  Meehanke* 
Bank,  1  PeU46;  Pleelmsry.Ban/E, 8  Wheat,  860;  Frarikford  Bank  y,Johneon,  84  Me.  490; 
MertharOtr  Bank  y.  Seote  Ban^  10  Wall.  604 ;  CooHr.  State  National  Bank,  Si  fi.Y.V6i 
11  Am.  B.  007.  Thus  It  has  been  held  that  a  bank  Is  bound  by  a  certification  of  a  check 
made  by  the  paying  teller,  although  the  drawer  was  without  funds  and  the  teller  acted 
In  violation  of  his  duty,  and  for  the  mere  accommodation  of  the  drawer.  Farmert  and 
Meehanietr  Batik  y.  BuUhert  and  Drovert^  Bank,  10  N.  T.  185 ;  Mead  y.  Merchants  Bank^ 
as  Id.  148.  And  so  where  the  certification  was  made  by  the  cashier.  Cook  y.  State  NatiUmal 
Bank,  11  Am.  B.  007  (B8  N.  Y.  M) ;  but  it  Is  also  held  In  the  same  cases  that  the  bank  In  such 
case  would  be  liable  only  to  a  bona  Jlde  holder.  In  Farmers  and  Meehania^  Bank  y. 
Butchers  and  Drovert^  Bank,  supra,  Mr.  Justice  Skldzk  said :  "  The  bank  selects  Its  tel« 
ler  and  places  him  In  a  poaltlon  of  great  responsibility.  Persons  haying  no  yolce  In  his 
selection  are  obliged  to  deal  with  the  bank  through  bim.  If,  therefore,  while  acting 
In  the  business  of  the  bank  and  within  the  scope  of  his  employment,  so  far  as  known 
or  can  be  seen  by  the  party  dealing  with  him,  he  Is  guilty  of  misrepresentation,  ought 
not  the  bank  to  be  responsible  ?  "  This  ylew  was  expressly  sanctioned  In  Ifere/iants* 
Bank  y.  Stats  Bank,  10  Wall.  004. 

In  Bomss  y.  Ontario,  19  N.  Y.  UO,  the  cashier  had  Issued  a  false  certificate  of  deposlu 
and  the  bank  was  held  liable  to  an  Innocent  holder.  So  In  PahanitHiue  Bank  y.  Bethel 
Bank,  4  Am.  B.  80  (80  Oonn.  885),  where  the  cashier  of  a  bank.  In  the  ordinary  business 
of  reoelylng  paper  for  collection,  committed  a  fraud  In  not  entering  the  paper  received 
on  the  books,  and  In  retaining  It  idthout  collection,  protest  or  notice,  the  bank  was 
held  responsible  for  the  resulting  loss. 

A  bank  Is  bound  by  acts  of  Its  cashier,  within  the  scope  of  his  authority  In  die* 
Oharglng  a  mortgage  and  note,  as  being  acts  within  the  general  power  of  a  casblei^ 
liyon  T.  Dunlop,  17  111.  40.  AcU  of  a  cashier  bind  the  bank  although  In  ylolatlon  of 
tiM  charter   when  done  In  pursuance  of  authority  from  the  board  of  directors. 
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Bank  of  Kentucky  T.SOmyOtaL  JSanlc,  1  Pan.  (Pa.)  Sel.  Gas.  180, 818;  Haoentoion  Bank  ▼. 
Londoa,  8  Grant,  185.    See,  alao.  Badger  ▼.  Bank  of  Cumberiand,  26  He.  428. 

Id  Massachusetts,  however,  It  U  held  that  a  teller  of  a  bank  has  no  authority  to  oer^ 
tlfy  ohecka.  Mvmty  ▼.  President,  etc,  of  EagU  Bank,  9  Mete.  806.  But  banks  hare  been 
held  liable  In  that  State  for  the  fraud  or  mistakes  of  their  cashiers  or  clerks  In  tb9 
entries  in  their  books  and  in  false  accounts  of  deposits.  Salem  Bank  v.  OUniccster 
Bank,  17  Mass.  1 ;  Fotter  t.  Emtz  Bank^  id.  479;  Andrews  ▼.  Suffolk  Bank^  12  Gray,  461. 

But  a  cashier  can  bind  the  bank  only  by  declarations  in  the  scope  of  his  ordinary 
duties.  Thus,  where  a  cashier  asserted  to  a  person  about  to  become  an  indoraer  on  a 
note  offered  for  discount,  that  he  would  incur  no  risk  by  becoming  such  indoraer,  the 
bank  was  held  not  bound.  Bank  of  UniUd  States  ▼.  i>unn,  6  Pek  51 ;  Banhof  MetropoUt 
T.  Jonesy  8  id.  ri;  see,  also,  HaniOntrgh  Bank  ▼.  Tuler,  8  W.  &  S.  878;  MerekantaT  Bank 
▼.  MarUie  Batik,  8  GiU.  96. 

So  a  bank  !s  not  bound  by  an  agreement  of  one  of  its  officers  to  give  notice  to  a 
surety  in  case  of  a  default  on  the  part  of  the  makers  of  a  note  pledged  as  collateral, 
unless  it  appears  that  such  officer  had  authority,  express  or  implied,  to  make  the 
agreement.  New  Hamfiehire  Savings  Bank  ▼.  Downing^  16  N.  H,  187.  So  a  cashier  has 
no  power  to  accept  bills  of  exchange,  on  behalf  of  the  bank  for  the  accommodation 
of  the  drawers,  and  the  holder  with  notice  cannot  recover  against  the  bank.  Farm- 
tr8  and  Mechanics*  Bank  v.  Troy  City  Batiks  1  Dougl.  457.  But  a  cashier,  by  virtue  of 
his  general  authority,  may  borrow  money  on  behalf  of  the  bank.  Barnes  y.  Ontario 
Bank,  19  N.  Y.153;  BallAon  Sim  Bank  v.  Marine  Bank,  16  Wis.  120.  And  he  is  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  to  have  authority  to  turn  out  notes 
and  assets  belonging  to  the  bank  in  payment  of  its  debts.  KimbaU  v.  Cleveland,  4 
Mich.  006 ;  Crocket  v.  Young,  9  Miss.  241 ;  but  see  Holt  v.  Baeon^  25  Miss.  567.  The 
authority  of  a  cashier  to  transfer  negotiable  paper  belonging  to  the  bank  for  a  legiti- 
mate purpose  is  undoubted.  City  Bank  v.  Perkins^  29  N.  Y.  654;  Bank  ▼.  TTTiecler,  21 
Ind.  90.  But  to  transfer  no n -negotiable  paper  he  must  have  authority  from  the  bank. 
Borrtefc  y.  JLuatin,  21  Barb.  84L  —  Kbp. 
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(51 N.  H.  167.) 

Meoiure  af  damage — breach  of  eotUraei  to  convey  real  eetaU.    Frtmd/^dent  rep 

resentcUion, 

Parties  bad  a  contract  for*  tbe  purchase  and  sale  of  real  estate ;  defendant  r^ 
fased  to  complete  the  contract  by  accepting  deed  and  paying  tbe  purchase 
price.  Held,  (1)  that  the  measare  of  damage  to  the  vendor  was  the  differ- 
ence between  the  contract  price  and  the  ralae  of  the  real  estate  when  tha 
vendee  refused  to  complete ;  (2)  that  after  the  vendee  had  refused  to  com- 
plete the  vendor  was  not  obliged  to  consult  him  or  obtain  his  consent  to  a 
sale  of  the  real  estate  to  another  party. 

To  sustain  a  defense  of  fraudulent  representation  it  is  insafflcient  to  show  that 
the  representations  made  were  simply  false.  Fraudulent  intent  in  the  party 
making  them  must  be  shown. 
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AcTiOK  on  a  contract  to  conrey  real  estate  brought  by  Henry  W. 
8.  Griswold  against  Jedediah  Sabin.  The  defense  set  np  was^  first, 
t  plea,  non  inf regit  convent ionem j  second,  a  ple%  "that  the  said 
deed  in  the  said  declaration  mentioned  was  obtained  by  the  plaintiff 
of  the  defendant  by  the  fraud  and  covin  of  the  said  plaintiff ; "  and 
issue  was  joined  on  the  pleas.  The  case  comes  up  on  exceptions  to 
the  court's  charge.  The  alleged  fraud  and  covin  was  that  the  plan- 
tiff  represented  to  defendant  that  a  certain  farm  had  cost  him,  or 
that  he  had  paid  $6,000  for  it,  whereby  the  plaintiff  was  indnoed  to 
agree  to  buy  it  at  that  price. 

Defendant  asked  the  court  to  charge,  that  if  plaintiff  made  state- 
ments material  to  the  contract  which  were  false,  and  defeudaiit 
relied  npon  them  to  his  injury,  it  was  not  necessary  that  they 
should  have  been  made  malo  animo,  but  that  plaintiff's  intent  was 
immaterial  The  court  declined  to  charge  thus,  but  did  charge  that 
plaintiff  could  not  recover  damages  if  he  made  false  and  fraudulent 
representations,  knowing  them  to  be  such,  concerning  the  price, 
which  the  plaintiff  had  a  right  to  and  did  rely  upon  as  true,  they 
being  material. 

As  to  materiality  the  court  charged  the  rule  to  be,  that  if  the 
representations  were  such  that  the  contract  would  not  probably 
have  been  made  without  them,  then  they  were  material,  otherwise, 
if  the  contract  would  have  been  made  any  way ;  and  that  as  to  de- 
fendaut's  reliance  on  the  representations,  he  was  bound  to  exercise 
ordinary  care  and  vigilance. 

The  agreement  provided  for  payment  by  defendant  of  $6,000  upon 
the  tender  of  warranty  deed  within  a  time  limited.  Deed  was  duly 
tendered  and  refused,  and  plaintiff  after  the  lapse  of  some  months, 
sold  the  premises  to  a  third  party  for  $5,500.  Thereupon  the  court 
was  requested  to  charge  that  if  there  was  a  breach,  and  afterward 
plaintiff  sold  premises  without  defendant's  consent,  he  was  only  en- 
titled to  nominal  damages.  The  court  declined  to  charge  thus,  and 
charged  the  measure  of  damage  to  be  the  difference  between  the 
contract  price  and  the  value  of  the  premises  when  the  contract  was 
broken. 

The  jnry  gave  plaintiff  a  verdict  for  tlOO. 

Lane  &  Heaty,  for  defendant,  citing  on  the  point  of  the  false  rep< 
resentations,  3  OreenL  Ev.  13 ;  4  Bl.  Com.,  ch.  2 ;  2  OreenL  £v« 
S  622,  and  cases;  id«  224;  1  Oh.  PL  154,  389 ;  Haycraft  v.  Oreaey, 
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S  East,  102 ;  1  Story's  Eq^  §§  193, 200 ;  2  Kent,  487,  note  b;2  Pars. 
Oont  267,  note  o;  ib.  287,  note  a;  Bedell  v.  Slevens,  28  N.  H.  126 ; 
Hbeit  Y.  Holcambf  23  id.  551 ;  and  as  to  measure  of  damage,  Willson 
T.  WiUson,  25  id.  229 ;  2  Pars.  Oont  (4th  ed.)  499,  506,  and  notes. 

Wheeler  d  Faulkner^  for  plaintiff. 

SA.BGBNT,  J.  The  defendant  alleges  in  his  second  plea  that  the 
deed  or  agreement  npon  which  the  declaration  was  foanded  was 
obtained  of  the  defendant  by  the  fraud  and  covin  of  the  plaintiff. 
Fraud  is  charged^  and  must  be  proved  to  sustain  this  plea.  If  the 
plaintiff  made  a  representation  honestly  to  the  defendant,  which 
was  material,  and  which  proved  to  be  false,  upon  which  the  defend- 
ant acted  to  his  injury,  that  would  not  sustain  a  charge  of  fraud. 
An  honest  mistake  is  not  a  fraud.  The  term  malo  animo  is  treated 
in  the  defendant's  brief  as  meaning  some  crimifuil  intent;  but  it 
was  evidently  treated  in  the  charge  to  the  jury  as  meaning  simply 
9k  fraudulent  intent,  and  that  is  the  sense  in  which  the  term  is  used 
as  often  and  as  appropriately  as  in  any  other. 

The  exceptions  to  the  other  rulings  of  the  court,  aside  from  those 
relating  to  the  rule  of  damages,  are  waived  by  the  defendant  in 
argument,  and  we  have  not  considered  them  attentively. 

As  to  the  rule  of  damages  in  this  case,  there  is  more  room  for 
argument.  The  rule  in  England  is  understood  to  be  well  settled  in 
cases  of  contract  for  the  sale  of  real  estate,  and  is  this :  "  Where  the 
vendee  refuses  to  perform,  the  measure  of  damages  is  held  to  be  the 
difference  between  the  price  fixed  in  the  contract,  and  the  value  at 
the  time  fixed  on  for  the  delivery  of  the  deeds."  Laird  v.  Pirn,  7 
M.  &  W.  474,  and  cases  cited. 

It  has  been  said  to  follow  from  this  rule  that  if  the  property  does 
not  fall  in  value,  the  vendor  can  recover  nothing  but  nominal  dam- 
ages. But  that  would  be  assuming  that  the  price  agreed  on  by  the 
parties  was  the  true  value,  which  would  ordinarily  be  the  case  where 
the  trade  was  made  in  good  faith. 

The  same  was  settled  to  be  the  law  of  Massachusetts,  after  several 
rulings  the  other  way,  in  Old  Colony  Railroad  v.  EvanSy  6  Gray,  25, 
where  the  court  say  —  "Upon  more  full  consideration  of  the  ques- 
tion of  the  measure  of  damages,  in  an  action  at  law  where  the  defend- 
ant has  refused  to  receive  the  deed  tendered  him,  the  court  are  of 
opinion  that  the  proper  rule  of  damages  in  such  a  case  is  the  differ* 
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enoe  between  the  prioe  agreed  to  be  paid  for  the  land^  and  the  sal- 
able yalue  of  the  land  at  the  time  the  cod  bract  was  broken.'^ 

In  Maine  a  different  rule  was  established^  in  Alna  v.  Plummy, 
4  Greenl.  258^  and  in  numerous  cases  in  New  York,  cited  in  Rich- 
ards V.  Mick,  17  Baib.  260-265,  where  it  is  held  that  in  this  class 
of  cases  "  the  vendor  is  entitled  to  recover  the  full  purchase  price." 
But  in  the  opinion,  6ridl£T,  J.,  admits  that  this  rule  is  not  equi- 
table, and  that,  if  it  were  a  new  question  in  that  State,  ''there  would 
be  great  reason  for  adopting  the  principle  which  is  now  held  to  be 
the  law  of  the  English  courts."  But  he  felt  bound  by  the  pre- 
cedents in  that  State,  on  the  ground  that  the  rule  had  there  become 
80  well  established  that  it  ought  not  to  be  disturbed;  though  the 
rule  is  there  held  to  be  different  in  regard  to  contracts  for  the  sale 
of  personal  property. 

In  this  State  the  rule  is  well  settled  in  regard  to  contracts  for  the 
sale  of  personal  property.  IStevem  v.  Lyfordy  7  N.  H.  360 ;  Wood- 
bury V.  JoneSy  44  id.  209  ;  Gordon  v.  NorriSy  49  id.  376,  and  cases 
cited,  385,  386 ;  Eaiiiea  v.  TuckeTy  60  id.  307-313. 

And  we  think  the  same  rule  should  and  must  be  applied  in  case 
of  contracts  for  the  sale  of  real  estate,  where  the  vendee  refuses  tu 
receive  the  deed  and  pay  the  price  according  to  the  contract. 

In  this  case  the  defendant  objects  that  the  instructions  he  re* 
quested  were  not  given,  viz.,  that  if  the  defendant  had  broken  his 
covenant,  and  the  plaintiff  afterward  sold  and  conveyed  the  prop, 
erty  without  the  defendant's  consent,  the  plaintiff  is  entitled  to 
lecoTer  only  nominal  damages.  The  defendant  having  broken  his 
contract,  the  plaintiff  might  have  brought  his  bill  in  chancery  to 
compel  a  specific  performance,  or  he  might  bring  his  suit  at  law  for 
damages  on  account  of  its  breach.  Under  the  instructions  given, 
it  made  no  difference  whether  the  plaintiff  had  sold  the  land  or  not; 
its  real  value  at  the  time  when  the  defendant  broke  his  contract 
was  the  only  question.  If  the  plaintiff  had  sold  the  land  at  publio 
auction,  and  notified  the  defendant,  he  might  have  been  estopped 
to  say  that  the  price  obtained  was  not  its  true  value.  But  as  the 
case  stands,  the  plaintiff  having  sold  the  land  at  private  sale,  he 
cannot  claim  that  the  price  obtained  was  the  true  value;  but  as  we 
have  seen,  upon  the  instructions  given,  which  we  hold  to  be  correct^ 
it  became  entirely  immaterial  whether  the  plaintiff  had  sold  the  land 
or  noty  or  for  what  price.  And  least  of  all  could  he  be  required  to 
obtain  the  plaintiff's  consent  to  the  sale,  which  he  might  nevet 
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have  been  able  to  do.  Upon  this  general  subject  of  the  rule  of 
damages  in  this  class  of  cases,  limited  to  contracts  for  the  purchase 
of  real  estate,  see  Sedgwick  on  Damages,  203,  and  cases ;  2  Parsons 
on  Contracts  (4th  ed.),  506,  and  cases  cited. 

Judgment  on  the  verdict* 


Sterling  y.  Wardsk. 

(UN.H.a7.) 

TWipoif  •— mAmi  UceMe  to  matter  wiU  justify  entry  by  eenatU —  Right  of  poet- 
matter  to  take  public  property  from  hit  predeeettor. 

In  an  action  of  trespass  quart  elautum  and  for  assault,  defendant  pleaded  tLat 
the  loeut  was  part  of  plaintiff's  Lease,  wliich  had  been  nsed  by  him  while 
postmaster  as  a  post-office  ;  that  one  G.  having  succeeded  him  in  that  office, 
had  license  from  him  to  enter  and  remove  the  public  property  of  the  United 
States ;  that  defendant,  as  assistant-postmaster  and  servant  to  O.  and  by  his 
direction,  attempted  to  enter  for  that  purpose,  but  was  resisted  and  assaulted 
by  plaintiff,  whereupon,  etc.  (justifying  the  trespass).  Held,  that  the  justi 
fication  was  good  and  would  have  been  so  without  averment  of  license. 

Action  for  trespass  quare  clausum,  brought  by  Nathaniel  K. 
Sterling  against  Alexander  Warden.  The  declaration  contained 
three  counts,  the  first  charging  a  breaking  and  entering  of  plaintifiTs 
dwelling-house  and  an  assault  on  plaintiff  and  his  wife,  July  30, 
1869,  and  the  second  and  third  charged  the  assault  upon  the  plain- 
tiff and  his  wife  individually. 

The  defendant  pleaded  the  general  issue  and  nine  special  pleas,  to 
which  special  pleas  the  plaintiff  demurred.  The  decision  is  upon 
the  demurrer.    The  following  are  the  pleas: 

1.  First  plea,  the  general  issue. 

2.  And  for  further  plea  in  this  behalf,  said  defendant,  by  leave  of 
the  court  here  for  that  purpose  first  had  and  obtained,  comes  and 
defends,  etc.,  when,  etc.,  and  prays  judgment  if  the  plaintiff  his 
aforesaid  action  thereof  against  him  ought  to  have  or  maintain, 
because  he  says  that  for  a  considerable  time  next  previous  to  the 
30th  day  of  July,  A.  D.  1869,  being  the  day  upon  which  said  sup- 
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posed  trefipasBes  are  alleged  to  haye  been  committed,  the  plaintiff 
had  been  pofltmaater  at  aad  of  the  post-office  in  the  town  of  Mon- 
loe.  in  said  county  of  Grafton,  and  had  kept  said  poet-office  in  a 
certain  room  in  a  certain  building  in  said  Monroe,  which  said  build- 
ing was  about  ten  feet  square*  and  contained  no  other  room,  and 
bad  been  and  was  erected  by  the  plaintiff  for  the  purpose  of  being 
Qsed  as  a  post-office,  and  was  near  to  and  adjoining  his  dwelling- 
house  in  said  Monroe,  and  was  connected  with  said  dwelling-house 
by  an  inside  door  opening  therefrom  into  said  dwelling-house,  and 
had  itself  a  separate  outside  door  which  was  ordinarily  used  for 
passage  into  and  out  of  said  office ;  and  said  post-office  was  then 
and  there,  to  wit,  on  said  thirtieth  day  of  July,  kept  in  said  room 
m  said  building,  and  the  duties  of  pMtmaster  at  said  post-office 
were  then  and  there  being  done  therein  by  the  plaintiff,  and  said 
building  and  room  were  then  and  there  being  used  solely  and  exclu- 
sively for  the  purpose  and  business  of  said  post-office,  and  always 
had  been  so  used  since  the  erection  of  said  building  as  aforesaid; 
and  sundry  books,  letters,  papers,  mail-bags,  letter-cases,  tables, 
drawers,  and  other  articles  and  things  belonging  to  said  post-office, 
had  been,  during  the  time  since  said  erection,  and  were  then,  to 
wit,  on  said  30th  day  of  July,  A.  D.  1869,  remaining  and  being 
in  said  post-office,  in  the  room  aforesaid  in  said  building ;  and  a 
abort  time  previous  to  said  thirtieth  day  of  July,  to-wit,  on  the 
twenty-second  day  of  said  July,  the  plaintiff  was  removed  by  the 
postmaster-general  from  said  office  of  postmaster  at  said  post-office, 
and  one  John  D.  Gilchrist  was  appointed  postmaster  at  and  of  said 
post-office  in  place  and  instead  of  the  plaintiff;  and  on  said  22d 
day  of  July,  A.  D.  1869,  said  Gilchrist  accepted  said  appoint- 
ment, and  took  the  oath  of  said  office,  and  appointed  the  defendant 
assistant  postmafiter  of  and  at  said  post-office,  and  the  defendant 
then  and  there  accepted  said  office  of  assistant  postmaster,  and 
took  the  oath  of  office  as  such  assistant  postmaster;  and  thereafter- 
ward,  to  wit,  on  the  twenty-ninth  day  of  said  July,  said  Gilchrist 
saw  the  plaintiff,  and  informed  and  notified  him  of  the  facts  and 
matters  aforesaid,  and  that  lie,  said  Gilchrist,  proposed  and  intended 
to  go  to  said  post-oSoe  room  in  said  post-office  building,  on  the 
thirtieth  day  of  said  July,  and  then  and  there  remove  and  take 
away  therefrom  the  stospeatdi  furniture,  articles  and  otlier  things 
belonging  to  saad  post-office  as  aforesaid,  and  remove  the  same  to 
another  building  in  Mad  Monroe,  in  which  said  Gilchrist  then 
V(»L.  XII.— 11 
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intended  and  proposed  to  establish  and  keep  said  post-ofBcey  which 
said  last  mentioned  building  was  the  same  in  which  he  did  imme- 
diately  thereafterward  establish  and  keep  said  post-offioe;  and  the 
plaintiff  then  and  there,  to  wit,  on  said  twenty-ninth  day  of  Jnly, 
assented  thereto,  and  gave  his  consent,  license  and  permission  that 
said  Qiichrist  might  and  shonld  take  away  and  remove  said  fomi- 
tnre,  articles  and  things  as  aforesaid;  and  thereafterward,  on  said 
twenty-ninth  day  of  July,  said  Gilchrist  requested  and  directed  the 
defendant,  together  with  one  Nehemiah  H.  Lane,  to  go  to  and  into 
said  post-ofBce  room,  on  the  said  thirtieth  day  of  Joly  aforesaid* 
and  then  and  there  aid  and  assist  him,  the  said  Gilchrist,  in  taking 
away  and  removing  said  furniture,  articles  and  things  belonging  to 
said  post-office,  and  in  removing  the  same  to  said  other  building  for 
the  purpose  aforesaid;  and  it  was  then  and  there  necessary  and 
proper,  in  order  that  said  Gilchrist  should  be  able  and  have  suffi- 
cient force  conveniently  and  properly  to  take  away  and  remove  said 
furniture,  articles  and  things  from  said  post-office  room  as  aforesaid, 
that  he  should  then  and  there  be  aided  and  assisted  by  the  defend- 
ant and  the  said  Lane  as  aforesaid,  and  as  was  in  fact  done,  in  the 
way  and  manner  hereinafter  mentioned. 

And  the  defendant,  in  compliance  with  and  in  pursuance  of  said 
request  and  direction  of  said  Gilchrist,  and  as  his  servant,  did 
thereafterward,  to  wit,  on  said  30th  day  of  July,  A.  D.  1869,  go 
to  said  post-office  building  and  to  said  room,  together  with  said 
Lane,  for  the  purpose  of  aiding  and  assisting  said  Gilchrist  as  afore- 
said, and  for  the  other  and  further  purpose  of  getting  and  obtaining 
any  mail  matter  which  might  then  and  there  be  in  said  post-offioe 
for  him  the  said  defendant ;  and  when  the  defendant  afrived  at  said 
post-office  building  as  aforesaid,  and  during  all  the  time  he  was  in 
and  about  said  building  and  said  room,  as  is  hereinafter  set  forth, 
said  Gilchrist  was  in  and  about  said  building  and  room  for  the  pur- 
pose, and  was  engaged  in  the  work  and  business,  of  taking  away 
and  removing  said  furniture,  articles  and  things  as  aforesaid ;  and 
when  and  while  the  defendant  was  about  entering  and  going  into 
said  post-office  building  through  the  outside  door  thereof,  which 
was  then  and  there  open,  and  into  said  roonk  for  said  purpose,  the 
plaintiffs  wife,  Bosetta  A.  Sterling,  did  then  and  there  forbid  the 
defendant  to  enter  into  said  building  and  room,  and  did  forcibly 
throw  herself  in  his  way,  and  did  make  an  assault  upon  the  defend* 
ant,  and  did  forcibly  seize  hold  of  him,  and  with  f  oroe  resist  and 
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oppose  hifl  going  into  said  post-office  building  and  room,  and  would 
then  and  there  hare  more  and  further  assaulted  and  beaten  the 
defendant  if  he  had  not  immediately  defended  himself  against  the 
said  Bosetta. 

Whereupon  the  defendant  did  then  and  there  defend  himself 
against  the  said  Bosetta,  as  he  lawfully  might  do  for  the  cause  afore- 
said, and  in  doing  so  did  necessarily  and  moderately  push  the  said 
Sosetta  and  remove  her  out  of  his  way,  and  did  overcome  her 
resistance  to  his  going  into  said  building  and  room  for  the  purposes 
aforesaid,  using  no  more  force  than  was  necessary  and  proper  for 
said  purpose. 

And  the  defendant  thereafterward  entered  through  said  outside 
door,  which  was  then  and  there  opened  as  aforesaid,  into  said  post- 
office  room  in  said  building,  as  he  lawfully  might  do  for  the  pur- 
poses aforesaid,  and  then  and  there,  together  with  said  Lane,  in 
compliance  with  and  in  pursuance  of  said  request  and  direction  of 
said  Oilchrist,  and  as  his  servant,  did  aid  and  assist  the  said  Qil- 
christ  in  taking  away  and  removing  from  said  post-office  room  said 
furniture,  articles  and  things  belonging  to  said  post-office,  and  in 
removing  the  same  to  said  other  building,  as  he  might  lawfully 
io.  And  the  plaintiff  did  then  and  there  forbid  the  defendant 
U>  enter  into  said  post-office  building  as  aforesaid,  and  into 
jaid  post-office  room,  and  to  remain  therein,  and,  together  with 
his  said  wife  Bosetta,  with  force  and  arms  did  make  an  assault 
and  battery  upon  the  defendant,  and  did  with  force  and  arms 
resist  and  oppose  his  entering  and  remaining  in  said  post-office 
building  and  room  as  aforesaid,  and  did  resist  and  oppose  his  aiding 
and  assisting  said  Oilchrist  as  aforesaid  in  taking  away  and  remov* 
ing  said  furniture,  articles,  and  things  belonging  to  said  post-office  ; 
and  the  plaintiff  and  his  said  wife  did  then  and  there  assault  and 
beat  the  defendant  with  a  chair,  and  with  their  hands  and  fists,  and 
would  then  and  there  have  fbrther  beaten,  bruised  and  ill-treated 
the  defendant  if  he  had  not  immediately  defended  himself  against 
them.  Whereupon  the  defendant  did  then  and  there  defend  himself 
against  the  plaintiff  and  his  said  wife,  as  he  lawfully  might  for  the 
cause  aforesaid,  and  in  so  doing  did  necessarily  and  unavoidably  a 
little  beat  and  bruise  the  plaintiff,  and  did  remove  the  plaintiff  and 
his  said  wife  out  of  his  way,  and  did  overcome  their  resistance  to 
his  going  into  and  remiuning  in  said  post-office  building  and  room 
fbr  the  purposes  aforesaid,  and  to  his  aiding  and  assisting  said  Ofl  • 
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ohriet  m  taking  vwvf  and  removing  said  fomiturey  articles^  and 
ikings  thereftom  ad  aforesaid,  nsing  no  more  force  than  was  neoeBsa^ 
and  proper  for  the  purposes  aforesaid^  and  doing  no  unneoessary 
damage  to  the  plaintiff  and  his  said  wife,  the  said  Bosetta.  And  when 
the  defendant  first  arrived  at  said  door  of  said  post-ofSoe  building 
M  aforesaid,  and  immediately  before  said  assanlting,  beating,  and  ill- 
treating  of  him  by  the  plaintiff  and  his  said  wife,  he  notified  and 
informed  the  plaintiff  and  his  said  wife  that  he  came  there  with 
and  for  the  purpose  of  going  into  said  post-office  building  and  room, 
at  the  request  and  by  the  direction  of  said  Gilchrist,  postmaster  as 
aforesaid,  in  order  to  aid  and  assist  the  said  Qilchhst  in  taking 
away  and  removing  said  post-office  furniture,  articles,  and  things  as 
aforesaid,  and  for  the  other  and  further  purpose  of  getting  and 
obtaining  any  mail  matter  which  might  then  and  there  be  in  said 
post-office  for  hiaii  said  defendant 

And  BO  the  defendant  says,  that  if  any  damage  then  and  there 
happened  to  the  said  plaintiff  or  to  his  said  wife,  the  same  was 
occasioned  and  oauaed  by  the  said  assaults  and  batteries  of  the  said 
plaintiff  and  wife  on  the  defendant,  and  the  necessary  and  proper 
defense  of  the  defendant  against  the  same. 

Which  are  the  same  supposed  trespasses  in  the  introductory  part 
of  this  plea  mentioned,  and  all  the  same  whereof  the  plaintiff  hath 
above  complained  in  the  several  counts  of  said  deolaaration.  And 
this  he  is  ready  to  verify. 

Wherefore  he  prays  judgment  if  the  plaintiff  his  aforesaid  action 
against  him  ought  to  have  and  maintain,  and  for  his  costs. 

The  remaining  pleas  allege  self-defense  as  justification ;  license 
to  Gilchrist,  principal  of  defendant,  and  that  defendant  acted  as 
servant  to  him  ;  defendant's  qualifications  as  assistant  postmaster; 
demand  before  entry  and  full  notice  to  plaintiff  of  the  facts  and 
claims ;  and  that  he  came  after  his  own  mail  matter  among  other 
things. 

Jfr.  CarpmUr  and  iJ.  ^  O.A.  Bingham^  tot  plaintiff. 

II.  Hibbard,  for  defendant 

Foam,  J.  The  questions  to  be  consideifed  in  this  case  are  all 
-pi-eeented  by  the  demurrer  to  the  plea  of  the  general  issue  and  to 
•leeond  special  plea,  which  comprehends  all  the  facts  relied  upon  by 
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the  defendajit  aa  a  joatification  for  the  trespass  alleged.  The  other 
pleas  vary  from  this  oaly  in  the  omission  of  certain  allegations  of 
teici  contained  in  the  second  plea, —  except  that  in  the  seyenth  plea 
there  is  an  allegation  that  the  plaintiff  ^  then  and  there  had  notice  '^ 
of  the  appointment  and  qualification  of  Oilchrist  and  the  defendant 
as  postmaster  and  assistant  postmaster,  omitting  the  allegation  con- 
tained in  the  second  plea,  that  Gilchrist  informed  him  ^  of  the  facta 
and  matters  aforesaid.'^ 

The  substance  of  the  defendant's  attempted  justification  is,  not 
merely  that,  aa  assistant  postmaster,  an  officer  and  agent  of  the 
United  States  government, —  the  agent  and  servant  also  of  his  im- 
mediate principal,  Qilchrist,  the  postmaster,  an  officer  and  agent  of 
the  government, —  he  committed  the  acts  charged  in  the  declaration, 
solely  and  necessarily  in  pursuance  of  his  right  and  duty;  but,  also,  * 
that  bis  entry  upon  the  premises  and  removal  of  the  personal  prop- 
erty were  justified  by  the  license  and  permission  given  by  the 
plaintiff  to  his  principal,  Gilchrist,  and  that  the  assault  upon  the 
plaintiff  was  committed  in  self-defense,  and  was  accompanied  with 
no  unnecessary  force.  He  also  attempts  to  justify  his  entry  into  the 
building,  by  insisting  upon  the  right  of  a  citizen  to  enter  a  public 
*H>st-office  for  the  purpose  of  getting  his  mail-matter,  alleging  that 
jie  went  there  for  that  purpose,  making  his  errand  known  to  the 
plaintiff. 

We  will  first  consider  the  subject  of  the  license  given  by  the  plain- 
tiff to  Gilchrist,  bearing  in  mind  that,  upon  demurrer,  all  the  alle« 
gbtiona  of  the  defendant  are  to  be  regarded  as  established  facts. 

It  appears,  then,  that  with  full  notice  on  the  part  of  the  plaintif 
of  the  appointment  and  qualification  of  Gilchrist  and  the  defendant 
as  poatmaater  and  aasiatant  postmaster,  and  special  information  from 
Gilchrist  that  he  proposed  and  intended  to  go  to  the  post-office 
room  on  the  thirtieth  of  July,  "and  then  and  there  remove  and  take 
away  therefrom  the  furniture,  articles,  and  other  things  belonging 
to  said  post-office,  and  remove  the  same  to  another  building,''  the 
plaintiff  then  and  there  "  assented  thereto,  and  gave  his  consent, 
license,  and  permission  that  said  Gilchrist  might  and  should  take- 
away and  remove  said  furniture,  articles,  and  things,  as  aforesaid.** 
It  also  appears  that  the  defendant  was  employed  by  Gilchrist,  and 
acted  under  hia  direction,  in  the  attempt  to  take  poaaession  of  and 
to  remove  the  property,  and  that  hia  aaaiatance  was  necessary  foi 
this  purpose. 
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It  is  not  needful  to  consider,  in  this  connection,  whether  the  entry 
of  Gilchrist  upon  the  premises  was  justifiable  virtute  officiiy  and 
under  authority  in  law,  whereby  a  duty  being  imposed  upon  a  public 
officer  to  take  possession  of  public  property,  such  duty  could  not  be 
performed  without  an  enirj  upon  the  premises  of  the  plaintiff;  nor 
wliether  an  implied  license  may  be  presumed,  from  the  duty  of  the 
plaintiff  to  the  government  and  its  legally  appointed  agents,  under 
the  circumstances  of  this  case  (see  2  Bouv.  Inst  562^70^  passim), 
which  license  or  authority  would  extend  as  well  to  the  defendant, 
the  assistant  postmaster,  as  to  Gilchrist,  his  immediate  superior  and 
principal  —  Boody  v.  27ie  United  Stales,  1  W.  &  M.  150 ;  because 
here  express  license  to  Gilchrist  is  averred  and  established. 

The  plea  alleges  that  the  plaintiff  "  gave  his  consent,  license,  and 
permission,  that  said  Gilchrist  might  and  should  take  away  and 
remove"  the  public  property. 

'^  A  license  is  express  where,  in  direct  terms,  it  authorizes  the  per- 
formance of  a  certain  act — as  where  a  man  who  owns  a  dam  author- 
izes his  neighbor  to  draw  water  from  it  to  his  mill ;  in  this  case  the 
licensee  has  a  right  to  enter  the  premises  to  get  the  water.''  2  Bouv. 
Inst  567.  A  bare  parol  license,  though  without  consideration,  will 
furnish  a  justification  for  an  act  which  would  otherwise  be  a  tres- 
pass.  Marston  v.  Gahy  24  N.  H.  177 ;  Bachelder  v.  Sanborn,  id.  479  * 
Rawson  v.  Morse,  4  Pick.  127. 

Such  a  license,  though  ordinarily  regarded  as  personal,  extending 
only  to  the  pai'ty  to  whom  it  is  expressly  given,  will  nevertheless 
apply  to  and  protect  the  agents  and  servants  of  the  licensee, 
whenever,  from  the  circumstances,  it  can  be  presumed  that  there 
was  an  implied  license  to  such  persons  —  *'  as  whei*e  a  license  is  given 
to  a  man  to  remove  a  weighty  matter,  which  requires  the  assistance 
of  several  other  persons."  2  Bouv.  Inst  5C8.  A  license  to  a  man 
to  remove  a  bank  safe  would  imply  a  license  to  as  many  servants  of 
the  licensee  as  should  be  requisite  for  his  assistance.  A  license  nec- 
essarily implies  the  right  to  do  every  thing  without  which  the  act 
cannot  be  done.  Taylor's  Land.  &  Ten.,  §  766 ;  Curtis  v.  Oalinn,  1 
Allen,  217. 

The  plea  in  this  case  is  conclusive  upon  this  fact  and  establishei 
the  license  to  the  defendant  It  alleges  that  Gilchrist  requested  the 
defendant  to  assist  him,  and  that  ^'  it  was  necessary  and  proper,  in 
order  that  said  Gilchrist  should  be  able  and  have  sufficient  force 
conveniently  and  properly  to  take  away  and  remove  said  furniturei, 
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irticles,  and  things  firom  said  post-ofSce  room  as  aforesaid,  that  he 
•honld  then  and  there  be  aided  and  assisted  by  the  defendant 

Undoubtedly  a  bare  license  is  revocable  before  it  is  executed ;  but 
there  are  licenses  which  are  irrevocable,  though  they  relate  to  an 
entry  upon  and  the  occupation  of  land  or  real  estate,  and  are  by 
parol :  ''  as  where,  for  instance,  the  license  is  directly  connected  with 
the  title  to  personal  property  which  the  licensee  acquires  from  the 
licenser  at  the  time  the  license  is  given,  whereby  the  license  is 
coupled  with  an  interest.  Thus,  when  one  sells  personal  chattels 
%n  his  own  land,  and,  before  a  reasonable  time  to  remove,  forbids 
the  purchaser  to  enter  and  take  them,  it  was  held  to  be  a  license 
which  he  could  not  revoke  within  such  reasonable  time.  Nettleton 
V.  Sikesy  8  Mete.  34;  Wood  v.  Manley,  11  Ad.  &  Ell.  34;  Parsoim 
T.  Camp,  11  Oonn.  525 ;  White  v.  Elwell,  48  Me.  360  ;  1  Washb.  Real 
Prop.  ♦401. 

And  it  is  said  that  a  license  coupled  with  an  interest  is  where  the 
party,  obtaining  a  license  to  do  a  thing,  also  requires  a  right  to  do 
it  In  such  case  the  authority  conferred  is  not  merely  a  permission ; 
it  amounts  to  a  grant,  and  it  may  be  assigned  to  a  third  person.  2 
Bout.  Inst  568. 

It  is  not  indispensable  to  the  condition  of  such  a  license  that  the 
right  or  title  to  the  property  sought  to  be  removed  should  have  been 
derived  from  the  licenser.  The  license  to  enter  on  the  land  and 
remove  the  property  is  a  license  coupled  with  an  interest,  and  so 
assignable  and  irrevocable,  if  the  licensee's  right  to  the  possession  of 
the  property  is  derived  from  another  source,  provided  the  party 
granting  the  license  has  assented  to  the  contract  or  other  condition 
of  things  whereby  the  licensee  gains  the  title  or  the  right  to  the 
possession  of  the  property.  And  such  assent  may  be  inferred  from 
the  duty  of  the  licenser  to  recognize  the  contract  or  circumstances 
from  which  the  other  party's  right  is  derived.  A  person  cannot 
justify  entering  the  close  of  another  to  take  his  own  property,  with- 
out showing  the  circumstances  under  which  it  came  there,  even 
though  he  alleges  he  did  not  do  any  unnecessary  damage  {Anthony 
v.  Haneysy  8  Bing.  186 ;  2  Selw.  N.  P.  1342) ;  "  but,"  says  Baron 
Pabkb,  "  all  the  old  authorities  say  that  where  a  party  places  upon 
his  own  close  the  goods  of  another,  he  gives  to  the  owner  of  them 
an  implied  license  to  enter  for  the  purpose  of  recaption."  Patrick 
T.  CoUricky  3  M.  &  W.  488 ;  Mussey  v.  Scott,  32  Vt  84. 

Ilore,  Gilchrist  gained  his  title  to  the  possession  and  control  o^ 
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the  property  from  the  United  States.  To  that  possession,  right  and 
control  the  plaintiff  expressly  assented.  And  so  Gilchrist  acquired 
a  license  coupled  with  an  interest,  although  the  interest  and  title 
were  not  derived  from  the  plaintiff.  And,  as  instances  of  the  effect 
cyf  a  license,  Vaughak,  C.  J.,  in  Thomas  v.  Sorrell,  Vanghan's  Bep. 
831,  says:  *'  A  dispensation  or  license  properly  passe th  no  interest, 
nor  alters  nor  transfers  property  in  any  thing,  but  only  makes  an 
action  lawful  which,  without  it,  had  been  unlawful :  as  a  license  to 
go  beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house, 
are  only  actions  which,  without  license,  had  been  unlawful.  But  a 
license  to  hunt  in  a  man's  park,  and  carry  away  deer  killed  to  his 
own  use ;  to  cut  down  a  tree  in  a  man's  ground,  and  carry  it  away 
the  next  day  after  to  his  own  use,  are  licenses  as  to  the  acts  of  hunt- 
ing and  cutting  down  the  tree  ;  but  as  to  the  canning  away  the 
deer  killed  and  tree  cut  down,  they  are  grants.  So,  to  license  a  man 
to  eat  my  meat,  or  to  fire  the  wood  in  my  chimney  to  warm  him 
by,  as  to  the  actions  of  eating,  firing  my  wood,  and  warming 
him,  they  are  licenses ;  but  it  is  consequently  necessary  to  those 
actions  that  my  property  may  be  destroyed  in  the  meat  eaten  and  in 
the  wood  burnt.  So,  as  in  some  cases  by  consequent,  and  not 
directly  and  as  its  effect,  a  dispensation  or  license  may  destroy  and 
alter  my  property." 

And  Baron  Aldersok,  in  Wood  v.  LeadbiHer,  13  M.  &  W.  843» 
says :  '^  A  mere  license  is  revocable ;  but  that  which  is  called  a 
license  is  often  something  more  than  a  license ;  it  often  comprises 
or  is  connected  with  a  grant,  and  then  the  party  who  has  given  it 
cannot,  in  general,  revoke  it  so  as  to  defeat  his  grant,  to  which  it 
was  incident" 

In  Wood  V.  Manhtfy  11  Ad.  &  £11. 34,  it  appeared  that  goods  which 
were  upon  the  plaintiff's  land  were  sold  to  the  defendant,  and  that 
by  the  conditions  of  the  sale,  to  which  the  plaintiff  was  a  party,  the 
buyer  was  to  be  allowed  to  enter  and  take  the  goods.  It  was  held 
that,  after  the  sale,  the  plaintiff  could  not  countermand  the  license. 
And  the  defendant  having  entered  to  take,  and  the  plaintiff  having 
brought  trespass,  and  the  defendant  having  pleaded  leave  and  license 
and  a  peaceable  entry  to  take,  to  which  the  plaintiff  replied  de  inju^ 
ria,  —  it  was  held  that  the  defendant  was  entitled  to  the  verdio<^ 
thongh  it  appeared  that  the  plaintiff  had,  between  the  sale  and  the- 
entry,  locked  the  gates  and  forbidden  the  defendant  to  enter ;  and 
the  defendant  had  broken  down  the  gates^  and  entered  to  take  the 
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goodB — ^  the  plaintiff/'  as  was  said  by  Williams,  J.,  ''haviug  as« 
aented  to  the  terms  of  the  contract,  put  himself  into  a  situation 
from  which  he  could  not  withdraw." 

It  is  not  necessary,  as  before  remarked,  that  an  authority  in  law 
to  enter  into  the  post-office  and  take  the  public  property,  by  an  agent 
of  the  goyemment  duly  authorized  for  that  purpose,  should  be  shown, 
or  presumed,  from  the  circumstances  of  the  case,  although  perhaps 
such  authority  and  right,  and  the  means  of  exercising  it,  would  be 
a  fair  legal  conclusion.  The  assent,  license,  and  permission  to  enter 
and  take  the  goods  is  express  in  this  case;  and  if  the  authority  of 
a  purchaser  of  goods  from  the  vendor,  having  license  to  enter  and 
remove  them,  becomes  an  authority  coupled  with  an  interest  irre- 
vocable and  assignable,  a /or^ion,  it  would  seem  that  a  license  freely 
given  by  the  party  who  never  had  any  property  in  the  goods,  and 
whose  right  to  the  possession  had  been  terminated  by  his  removal 
from  office — a  license  given  to  his  successor  in  office,  entitled  by 
law  to  the  possession  of  the  propei*ty  —  could  not  be  regarded  as  a 
license  of  more  restricted  character.  Under  the  defendant's  plea, 
he  may  prove  a  license  in  law  or  in  fact,  express  or  implied.  4  Bouv 
Inst  57. 

Moreover,  the  pleas  allege  no  revocation,  in  terms  nor  by  implica- 
tion, of  the  license  to  Oilchrist;  and  we  have  seen  that  such  license, 
by  necessary  consequence,  implies  a  license  to  employ  such  agents, 
servants,  and  assistance  as  may  be  requisite  to  make  the  license 
effectual. 

If  it  be  said  that  the  licenser  may  reasonably  object  to  the  entry 
and  removal  of  goods  by  such  a  servant  of  the  licensee  as  may  hap- 
pen to  be  personally  obnoxious  for  any  reason  to  the  former,  it  is 
soffioient  to  Siiy  that  no  such  objection  is  suggested  by  the  plead 
ings;  and  on  demurrer,  such  excuse  for  an  uttempted  revocation  is 
not  open  to  the  plaintiff.  If  the  plaintiff  relied  upon  such  grounds, 
the  defendant  having  pleaded  a  license  coextensive  with  all  the 
allegations  of  trespass,  the  plaintiff  was  bound  to  answer  by  replica- 
tion or  new  assignment,  or  else  stand  coucluded  by  his  demurrer. 
1  Ohitty's  PI.  ♦624U-637,  passim. 

Another  important  consideration  is  suggested  by  the  pleadings. 
It  is  shown  that '^when  the  defendant  arrived  at  said  post-office 
building  as  aforesaid,  and  during  all  the  time  when  he  was  in  and 
aboat  said  building  and  room,  as  is  hereinafter  set  forth,  said  Oil- 
ehiist  was  in  and  about  said  building  and  room  for  the  purpose,  and 
Vol.  XIL— 12 
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was  engaged  in  the  work  and  basiness,  of  taking  away  and  removing 
said  furniture,  articles,  and  things  as  aforesaid." 

So  that  it  would  seem  that  when  the  defendant  entered  the  build- 
ing, the  plaintiflf,  regardful  as  well  of  his  duty  as  his  license,  had 
abandoned  the  possession  and  control  of  the  goods  to  Gilchrist,  and 
that  the  license  therefora  had  been  substantially  executed ;  and  a 
license  executed  is  not  countermandable.  Liggina  v.  Ince^  7  Bing. 
682. 

But  the  first  count  in  the  plaintiff's  declaration  is  an  action  of 
trespass  quare  dansum^  and  the  gist  of  it  lies  in  the  injury  to  the 
possession  —  Brown  v.  Manier,  22  N.  H.  473  —  the  subsequent 
assault,  if  unjustifiable,  being  mere  matter  of  aggraration.  Brown 
y.  Manter,  ante;  Chellis  v.  Stearns^  22  N.  H.  316 ;  Ferrin  t.  Sitnonds, 
11  id.  363 ;  Taylor  v.  Cole,  3  Term,  292.  And  if  the  right  of  entry 
is  shown,  the  action,  so  fiEur  as  it  rests  upon  the  first  count,  fails 
entirely,  and  the  plaintiff  cannot  recoyer  upon  proof  of  the  subse- 
quent assault  merely. 

Where  the  authority  or  license  to  enter  and  do  certain  things  is 
given  by  the  party,  there,  although  th6i)erson  to  whom  the  authority 
ip  given  may,  by  the  commission  of  subsequent  acts,  be  a  trespasser, 
yet  such  subsequent  acts  will  not  affect  the  original  entry  so  as  to 
make  that  which  was  sanctioned  by  the  party  complaining  a  trea- 
pass;  but  the  subsequent  acts  only  will  amount  to  trespasses.  2 
Selw.  N.  P.  1342  ;  Wendell  v.  Johnsony  8  N.  H.  220. 

In  Kingsbury  v.  Pond,  3  N.  H.  513,  it  is  said  to  be  "  a  well-settled 
principle  of  law  that,  in  trespass  quare  clausum  fregit,  a  justifica- 
tion of  the  entry  will  cover  the  whole  declaration,"  the  court  in  this 
case  adopting  the  argument  of  Ch.  J.  Parker,  who  cited  1  Str.  61 

—  Yelv.  126 ;  2  Salk.  642 ;  and  the  court  cited  Taylor  v.  Cole,  ante. 
A  person  entering  by  license  of  the  party  may  so  abuse  that  license 

as  to  make  himself  liable  for  that  abuse  by  some  appropriate  action 

—  as,  for  example,  if  the  license  in  this  case  had  extended  only  to 
permission  to  enter  without  the  right  to  remove  the  goods,  the  party 
might  have  been  liable  in  trespass  de  bonis  for  the  removal  of  the 
goods  ;  or,  if  necessary  force  and  aggression  were  employed,  he  might 
be  held  liable  in  trespass  for  an  assault;  but  in  neither  case  would  he 
be  liable  in  trespass  quare  clausum.  Sampson  v.  Henry ^  13  Pick.  36 ; 
Mugford  v.  Richardson,  6  Allen,  76 ;  Winter  v.  Stevens,  9  id.  526, 
630;  Merriam  v.  Willis,  10  id.  118.  In  Taylor  v.  Cole,  Mr.  Justice 
Bfller  says:    "The  first  count  is  for  breaking,  entering,   and 
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expelling;  the  plea  only  justifies  the  breaking  and  entering,  showing 
a  good  cause  for  it:  and  that  is  a  full  answer  to  the  first  count ;  for 
the  breaking  and  entering  are  the  gist  of  the  action,  and  the  expul- 
sion is  only  matter  of  aggravation.  If  the  plaintifi*  had  wished  to 
take  advantage  of  the  expulsion,  he  should  have  shown  the  special 
matter  in  a  new  assignment,  for,  according  to  the  Six  Carpenter^ 
case,  he  should  show  in  reply  that  which  makes  the  party  a*  tres- 
passer ab  initio. 

The  pleadings  disclose  yet  another  answer  to  the  plaintiff's  claim. 

It  appears  that  the  building  and  room  which  tho  defendant 
entered  was  a  building  which,  though  connected  with  the  plaintiff's 
dwelling-house  by  a  side  door,  had  also  a  separate  outside  door  which 
was  ordinarily  used  for  passage  into  and  out  of  said  office.  It  was 
at  this  door,  and  no  other,  that  the  defendant  applied  for  admission, 
ftnd  entered.  *'  Said  building  and  room  were  then  and  there  being 
QBed,  solely  and  exclusively,  for  the  purposes  and  business  of  said 
post-office,  and  always  had  been  so  used  since  the  erection  of  the 
building.''  In  the  second,  seventh,  and  tenth  pleas  it  is  alleged  that 
''when  the  defendant  first  arrived  at  said  door  of  said  post-offioe 
building  as  aforesaid,  and  immediately  before  said  assaulting,  beat- 
ing, and  ill-treating  of  him  by  the  plaintiff  and  his  said  wife,  that 
he  notified  and  informed  the  plaintiff  and  his  said  wife  that  he 
came  there  with  and  for  the  purpose  of  getting  and  obtaining  any 
mail-matter  which  might  then  and  there  be  in  said  post-office  for 
him,  the  said  defendant." 

The  demurrer  admits  the  defendant's  declaration  of  purpose  and 
intent,  and  the  truth  of  it. 

Is  not  this  a  complete  answer  to  the  charge  of  breaking  and 
entering?  If  such  facts  do  not  warrant  the  conclusion  of  law  tliat 
the  party  might  lawfully,  and  against  the  consent  of  the  plaintiff, 
enter  the  building  for  the  purpose  indicated,  can  there  be  any  doubt 
that  they  furnish  abundant  evidence  of  an  implied  license  by  the 
party,  a  license  coupled  with  an  interest  and  not  revocable  ? 

We  think  the  public  would  be  surprised  to  learn  that  any  citizen 
has  not  a  right  to  enter  the  post-offioe  at  all  seasonable  hours,  and 
in  a  peaceable  manner,  for  the  purpose  of  getting  his  mail-matter. 

If  a  man  may  justify  entering  into  an  inn  or  public  house  without 
the  leave  of  the  owner  first  specially  asked,  because,  when  a  man 
professes  the  keeping  of  such  inn  or  public  house,  he  thereby  give^ 
a  general  license  to  any  person  to  enter  his  doors.    3  Bl.  Com.  212 ; 
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Markham  v.  Brown,  8  N.  H.  523.  If  a  man  who  keeps  a  store  foi 
the  sale  of  merchandise  is  presumed  to  license  all  persons  to  enter 
who  come  there  for  lawful  purposes ;  if  the  same  presumption  arises 
in  all  cases  where  a  person  expects  or  invites  persons  to  come  and 
de:il  with  him,  let  his  business  be  what  it  may  (2  Bouv.  Inst.  568), 
much  more  may  any  person  justify  his  entrance  into  the  place 
appointed  and  provided  by  the  government,  at  the  public  expense, 
and  withouc  charge  to  the  citizen,  for  the  transaction  of  all  business 
connected  with  the  postal  service  of  the  country. 

Upon  the  case  presented  by  the  pleadings,  it  would  seem  to  be 
unnecessary  to  pass  upon  the  main  question  considered  b^  counseli 
in  argument;  but  as  the  suggestions  presented  to  our  view  may 
become  of  practical  importance  upon  a  future  trial  of  the  cause,  we* 
have  considered  them,  and  are  prepared  to  express  the  opinion  of 
the  court  upon  the  case  in  the  aspect  in  which  it  has  been  mainly- 
regarded  in  the  argument 

The  defendant  contends  that,  independent  of  any  express  or 
implied  license  to  himself  or  his  superior,  he  had  the  right  to  enter 
the  post-office  by  force,  if  necessary,  and  against  the  will  of  the 
plaintiff,  for  the  purpose  of  removing  the  public  property,  to  the 
custody  of  which  he  was  entitled  virtute  officii^  and  to  resist  by 
force  sufficient  for  the  purpose  the  effort  of  the  plaintiff  and  his 
wife  to  prevent  the  acquisition  of  the  property. 

If  the  defendant  is  unquestionably  entitled  to  the  immediate  pos* 
session  of  the  public  property,  and  the  plaintiff  retains. that  posses- 
sion without  pretense  of  right,  as  in  this  case,  must  the  defendant 
resort  to  legal  process  and  submit  to  its  inevitable  delay  and  expense  ? 
or  may  he,  by  summary  proceeding,  without  unnecessary  force,, 
assert  his  rights,  and,  by  entry  upon  the  premises  of  the  plaintiff^ 
take  possession  of  the  property  wrongfully  withholden  from  him? 

It  is  said  that  the  law  does  not  permit  a  man  to  assert  his  own 
rights  or  to  redress  his  own  wrongs  by  force,  and  as  a  general  prin- 
ciple the  proposition  is  sound  and  wholesome;  but  we  think  it  is 
not  always  to  be  asserted  and  maintained,  rigorously  and  without 
qualification. 

The  relative  positions  of  the  plaintiff  and  Oilchrist,  or  the  defend- 
ant, his  servant,  were  not  those  of  landlord  and  tenant  at  the  period 
of  the  expiration  of  the  tenancy,  bnt  it  was  so  &r  similar  that  a 
strong  analogy  is  presented  between  the  form  and  substance  of  the 
defendant's  pleas  in  this  case  and  the  plea  of  Kberum  tenetnentnm^ 
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which  gives  the  plaintiff  apparent  color.  This  plea,  like  that,  admits 
a  sufficient  possession  in  the  plaintiff  to  support  an  action  against. a 
wrong*doer,  but  denies  the  plaintiff's  rightful  possession  as  against 
the  defendant,  and  asserts  a  right  in  the  defendant  to  immediate 
entry  and  possession  for  the  purpose  of  taking  the  goods,  to  the 
possession  of  which  the  defendant  was  entitled.  2  Saund.  PI.  ft  £y. 
1101 ;  Steph.  PL  316 ;  Doe  v.  Wright,  10  Ad.  ft  E.  768. 

It  is  clearly  the  English  law,  and,  as  we  believe,  the  strongly  pre- 
.ponderating  opinion  of  the  American  courts,  that  no  civil  action 
lies  against  a  landlord  for  regaining  with  force  the  possession  of  the 
'demised  premises,  unless  there  is  an  excess  of  force,  and  then  only 
for  such  excess. 

It  has  been  remarked  that  '^  A  tenant  whose  right  to  possession  is 
determined  either  by  the  expiration  of  his  term,  by  forfeiture,  or  by 
notice  to  quit,  and  who  is,  therefore,  a  tenant  at  sufferance,  and 
himself  a  wrong-doer,  may  yet  treat  his  lessor,  who  is  entitled  to 
immediate  possession,  as  a  trespcuBser,  and,  relying  on  his  right,  main- 
tain trespass  quare  clausum  against  him,  merely  because  the  right 
>ol  the  latter  has  been  forcibly  asserted,  seems  so  extraordinary  a 
proposition,  that  if  not  warranted  by  express  words  of  the  statutes, 
nothing  but  the  clearest  implication  from  their  language  could 
justify  it ;  and,  as  the  removal  of  the  tenant  upon  or  after  entry  is 
but  a  part  of  the  act  of  entry,  and  depends  on  the  legality  of  the 
possession  thereby  gained  for  its  justification,  the  action  for  assault 
-or  for  removal  of  the  tenant's  goods  must  stand  or  fall  with  the 
action  of  trespass  qtiare  clausum.^'  4  Am.  Law  Kev.  430. 

The  statutes  of  forcible  entry  and  detainer  in  England,  and  in 
those  of  the  United  States  where  they  still  prevail,  invariably 
specify  the  penalty  incurred ;  and  these  statutes,  and  proceedings 
under  them,  in  no  way  affect  the  civil  character  of  the  act  of  forcible 
entry,  nor  is  any  civil  or  common-law  liability  to  be  implied  from 
them. 

In  Turner  v.  Meymotty  1  Bing.  158,  where  the  landlord,  on  the 
^  determination  of  a  tenancy  at  will,  broke  into  the  house  with  a 
>  crow-bar,  the  tenant  being  absent,  but  having  left  furniture  in  the 
house  and  resumed  possession — the  court  said —  '*  It  must  be  ad- 
mitted that  [the  landlord]  had  a  right  to  take  possession  in  some 
way.  If  he  had  used  force,  that  is  an  offense  in  itself,  but  an  offense 
/•galnflt  the  pablic  for  which,  if  he  has  done  wrong,  he  may  be  in* 
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dieted.**  And  iheooart  set  aside  the  Terdiot  against  the  landlord 
in  the  action  of  trespass  quare  dausum. 

This  case  is  indorsed  and  approved  in  Mussey  v.  Scott,  32  V t  84^ 
where  Bbknistt,  J^  says — <'In  the  case  of  personal  property,  the 
party  injured  may  hare  redress  by  his  mere  act,  by  what  is  termed 
recaption,  though  this  must  not  be  done  in  a  riotous  manner,  or 
attended  with  a  breach  of  the  peace/' 

In  Taylor  t.  Cole,  3  T.  R  292,  the  principle  seems  to  be  dearlj 
intimated,  if  not  in  terms  expressed,  that  a  legal  possession  can  be 
acquired  by  an  entry,  though  made  with  such  force  as  to  be  punish- 
able under  the  statutes  of  forcible  entry  and  detainer.  In  deliyer- 
ing  the  opinion  of  the  court,  Lord  Kenton  said  — ''  It  is  true  that 
persons  having  only  a  right,  are  not  {b  assert  that  right  by  force;  if 
any  violence  be  used,  it  becomes  the  subject  of  a  criminal  prosecu* 
tion ;  and  that  is  the  amount  of  the  case  cited  from  Shower,  which 
was  a  proceeding  under  the  statute  for  a  forcible  entry.  (The  case 
referred  to  is  Bex  v.  Deane^  2  Show.  85.)  But  this  is  not  a  criminal 
prosecution ;  and  the  question  is,  whether  a  person  having  a  right 
of  possession  may  not  peaceably  assert  it,  if  he  do  not  transgress 
the  laws  of  his  country.  I  think  he  may;  for  a  person  who  has  a 
right  of  entry  may  enter  peaceably,  and  being  in  possession,  may  re- 
tain it,  and  plead  that  it  is  his  soil  and  freehold.''  And  in  the  same 
ease.  Judge  Ashurst,  a ''  careful  expounder  of  the  law,"  said — ^'  No 
person  who  has  a  right  of  entry  into  lands  can  be  considered  as  a 
trespasser  for  asserting  that  right,  unless  it  be  attended  with  such 
acts  of  violence  as  will  subject  him  to  a  criminal  prosecution." 

BuLLER  and  Grose,  Judges,  concurred. 

In  Taunton  v.  Cottar ,  7  Term  Rep.  432,  the  head-note  is — ^  A 
tenant,  holding  over  after  the  expiration  of  his  term,  cannot  dis* 
train  his  landlord's  cattle,  which  were  put  upon  the  premises  by 
way  of  taking  possession." 

In  this  case  Lord  Ebnyon  says  — "  The  case  is  too  plain  for  aigu- 
ment.  Here  is  a  tenant  from  year  to  year,  whose  term  expired 
upon  a  proper  notice  to  quit ;  and  because  he  holds  over  in  defiance 
of  law  and  justice,  he  now  attempts  to  convert  the  lawful  entry  of 
his  landlord  into  a  trespass.  If  an  action  of  trespass  had  been 
brought,  it  is  clear  that  the  landlord  could  have  justified  under  the 
plea  of  liberum  tenementum.  If  indeed  the  landlord  had  entered 
with  a  strong  hand  to  dispossess  the  tenant  by  force,  he  might  have 
been  indicted  for  a  forcible  entry ;  but  there  can  be  no  doubt  of  hii 
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right  to  enter  upon  the  land  at  the  expiration  of  the  term.  There 
is  not  the  slightest  pretense  for  considering  him  as  a  trespasser  in 
this  case.'' 

And  again.  Lord  Ksinroisr  remarked,  in  Argent  v.  Durrant,  8  T. 
B.  403  —  "  In  trespass,  the  defendant  pleaded  not  guilty ;  and  if  he 
might  give  in  evidence  that  at  the  time  of  the  trespass  the  freehold 
was  in  snch  a  one,  and  he,  as  his  servant  and  by  his  command, 
entered,  was  the  question :  and  it  was  said,  by  Ooke,  that  the  same 
might  be  so  well  enough,'' — citing  1  Leon.  301. 

And  see  to  the  same  effect  Dodd  v.  KyffiUy  7  T.  B.  854 ;  Bar- 
tholomew  v.  Ireland,  Andrews,  108. 

In  Oilberfc's  Ev.  358,  it  is  said  —  ^'  In  trespass,  on  not  guilty,  the 
defendant  may  give  in  evidence  that  the  right  of  freehold  was  in  J 
&,  and  that  he  by  his  command  entered ;  for  if  the  defendant 
entered  by  the  command  of  J.  S.,  it  is  the  same  as  if  J.  S.  entered, 
and  consequently,  if  J.  S.  hath  the  right,  the  estate  is  vested  in  him 
by  the  entry,  and  consequently  the  defendant  is  no  trespasser  on 
the  phiiniifl:'' 

In  Harvey  v.  Brydges,  14  M.  &  W.  437,  Pabkb,  B.,  lays  down  the 
law  in  these  terms :  ^  Where  a  breach  of  the  peace  has  been  ccm- 
mitted  by  a  freeholder,  who,  in  order  to  get  possession  of  his  land, 
assaults  a  person  wrongfully  holding  possession  of  it  against  his 
will,  although  the  freeholder  maybe  responsible  to  the  public  in 
the  shape  of  an  indictment  for  a  forcible  entry,  he  is  not  liable  to 
the  other  party.  I  cannot  see  how  it  is  possible  to  doubt  that  it  is 
a  perfectly  good  justification,  that  the  plaintiff  was  in  possession  of 
the  land  against  the  will  of  the  defendant,  who  was  the  owner,  and 
that  he  entered  upon  it  accordingly,  even  though  in  so  doing  a 
breach  of  the  peace  was  committed.''    Aldebson,  B.,  concurred. 

And  this  doctrine  has  been  fully  confirmed  in  Blades  v.  Higge, 
10  G.  R  N.  S.  718.  See,  also,  Pollen  v.  Brewer,  7  id.  871 ;  Davison 
r.  Wilson,  11  Ad.  and  'K,  N.  S.,  890  (63  Eng.  Com.  Law) ;  Burling 
r.  Reid,  id.  905 ;  Davis  v.  Burreil,  10  0*  B.  821 ;  Patrick  v.  Cole- 
rich  3  M.  ft  W.  483. 

The  result  of  English  authority  then  is,  that  an  entry  by  the 
landlord  with  force  is  legal  only  to  the  extent  of  the  penalties  pro- 
vided by  the  statute  of  forcible  entry  and  detainer,  or  other  crimi- 
nal  process,  and  that  no  right  of  common-law  action  by  the  tenant 
is  to  be  inferred  from  the  statutory  prohibition. 

If  we  turn  now  to  the  American  cases,  we  shall  find  the  law,  as 
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indicated  by  the  English  anliioritieSy  eren  more  strongly  and  luie- 
<|Tii?ocally  maintained.    Snch  is  the  purport  of  the  decieions,  with- 
out disturbance  to  the  current,  setting  in  one  direction,  in  the 
States  of  Massachusetts,  New  York,  Pennsylvania,  North  Carolina^ 
South  Carolina,  New  Jersey,  Kentucky,  Missouri,  and  probably  in 
some  other  jurisdictions.    And  in  our  own  State,  although  the  sub- 
ject does  not  seem  to  have  been  largely  discussed  (perhaps  because 
the  principle  has  been  regarded  as  too  firmly  established  to  admit  of 
serious  question),  the  authorities  point  unm»itakably  in  the  same 
direction.    See   Wilde  v.  GafUUhn,  1  Johns.  Cas.  123 ;  Bfoit  y. 
Wood,  4  Johns.  150;    The  People  y.  Leonard,  11  id.  504;  Ives 
V.  Ives,  13  id.  235  ;  Jackson  r.  Morse,  16  id.  197 ;   Ertoin  y. 
Ohnstead,  7  Cow.  229;  Jackson  y.  Farmer,  9  Wend.  201;   The 
People  y.   Van    Nostrand,  id.   60;    Livingston    y.    Tanner,    14 
N.  Y.  64 ;   The  People  y.  Field,  52  Barb.  198 ;  S.  C,  1  Lansing, 
242;  Kellam  y.  Janson,  17  Penn.  St  467;  ZeU  y.  Ream,  31  id.  304  ; 
Overdeen  y.  Lewis,  1  W.  &  S.  90 ;  Johnson  y.  Hannahan,  1  Strob. 
313;   Walton  y.  File,  1  Dev.  &  B.667;  TriiUe  y.  Frame,  7  J.  J. 
Marsh.  599  ;  BeecJier  y.  Parmele,  9  Vt  352 ;  Yale  y.  Seely,  15  id. 
221 ;  Hodgeden  y.  Hubbard,  18  id.  504;  Mussey  y.  Scott,  32  id.  82 ; 
Todd  V.  Jackson,  2  Dutch.  525 ;  Erevet  y.  Meyer,  24  Mo.  107;  Fuhr 
V.  Dean,  26  id.  116;  Rawson  y.  Morse,  4  Pick.  127;  Sampson  y. 
Hmry,  13  id.  36 ;  Meader  y.  Stone,  7  Mete.  171;  Miner  y.  Stevens,  1 
Cush.  485 ;  Mugford  v.  Richardson,  6  Allen,  76 ;  Hilhoume  y.  Fogg, 
99  Mass.  11 ;  Curtis  y.  Oalvin,  1  Allen,  215 ;  Moore  y.  Mason,  id. 
406 ;   Winter  v.  Stevem,  9  id.  526 ;  Merriam  y.  Willis,  10  id.  118 ; 
Pratt  V.  Farmer,  id.  519 ;  Morrill  v.  De  la  Oranja,  99  Mass.  383 ; 
Brovm  y.  Oram,  1  N.  H.  169 ;  Kingsbury  y.  Pond,  3  id.  511 ;  Fer- 
rin  y.  Symonds,  11  id.  365 ;  CJullis  y.  Steams,  22  id.  315 ;  Forsyth 
V.  Morse,  Rockingham,  June,  1870,  not  yet  reported ;  and  see  Tay- 
lor's Landlord  and  Tenant,  §  782 ;  1  Washb.  R.  P.  540,  541. 

In  Hyatt  v.  Wood,  4  Johns.  150,  it  is  held  that  "  if  a  person  hay* 
ing  a  legal  right  of  entry  on  land  enters  by  force,  though  he  may 
be  indicted  for  a  breach  of  the  peace,  yet  he  is  not  liable  to  a  priyate 
action  of  trespass  for  damages  at  the  suit  of  the  person  who  has  no 
right  and  is  turned  out  of  possession,''  Spekceb,  J.,  saying:  ^'It 
may  be  laid  down  as  an  axiom,  that  no  man  can  recover  upon  a 
claim  of  right  to  property  against  another  whose  rights  to  th«  sub- 
ject-matter are  superior  to  those  of  the  person  so  claiming  damages 
for  a  violation  of  his  supposed  rights.    At  common  law,  and  prior 
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io  the  statutes  to  prevent  forcible  entries,  wherever  a  right  of  entry 
existed  the  disseisee  might  lawfully  regain  the  possession  by  force. 

2  Hawk.  P.  0.,  eh.  64.  In  a  case  bearing  analogy  to  the  present,  of 
personal  property,  the  right  of  recaption  exists,  with  the  caution 
that  it  be  not  exercised  riotously  or  by  a  breach  of  the  peace ;  for 
should  these  accompany  the  act  the  party  would  then  be  answerable 
criminally ;  but  the  riot  or  force  would  not  confer  a  right  on  a  per* 
son  who  had  none,  nor  would  they  subject  the  owner  of  the  chattel 
to  a  reistoration  of  it  to  one  who  was  not  the  owner.'' 

Hawkins,  cited  above,  is  thus  {2  P.  C,  ch.  64,  p.  29) :  ^^  He  who 
is  wrongfully  dispossessed  of  his  goods  may  justify  the  retaking  of 
them  by  force  from  the  wrong-doer,  if  he  refuse  to  deliver  them ; 
for  the  violence  which  happens  through  the  resistance  of  the  wrong- 
ful possessor  being  originally  owing  to  his  own  faulty  gives  him  no 
just  cause  of  complaint,  inasmuch  as  he  might  have  prevented  it 
by  doing  as  he  ought" 

In  Jackson  v.  Fartner,  9  Wend.  201,  Nelsok,  J.,  after  declaring 
the  principle  as  asserted  in  Hyatt  v.  Wood,  and  affirmed  in  Ives  v. 
/vM,  says:  ^^This  opinion,  apparently  harsh  and  tending  to  the 
public  disturbance  and  individual  conflict,  is  abundantly  supported 
by  authority,  and  must  be  considered  the  law  of  the  land,"-— citing 

3  BL  Com.  6, 174 ;  1  Hawk.  274 ;  7  T.  R.  43,  etc.,  etc  He  contin- 
aes:  ^^It  was  the  abuse  of  this  summary  power  to  right  one's  self 
by  entry,  where  the  right  of  entry  existed,  which  gave  rise  to  the 
numerous  English  statutes  against  forcible  entry  and  detainer,  of 
which  our  old  act  was  substantially  a  copy;  and  in  these  acts  and 
the  common-law  remedy  by  indictment  are  to  be  found  the  only 
protection  of  the  party  thus  forcibly  dispossessed.  They  punish 
certainly  the  force,  and  in  some  cases  make  restitution  of  the  pos- 
session; but  so  far  as  the  civil  remedy  is  concerned,  there  is  none 
but  what  is  afforded  by  those  acts." 

The  New  York  Revised  Statutes  provide  that  no  entry  shall  be 
made  into  any  lands  or  other  possessions  but  in  cases  where  entry  is 
given  by  law ;  and  in  such  case  in  a  peaceable  manner,  not  with  a 
strong  hand  or  multitude  of  people."  Commenting  upon  this  stat- 
ute, MoBGAK,  J.,  in  the  very  recent  case  of  The  People  v.  Fields,  1 
Lans.  242,  says :  ^^  In  some  few  cases  judges  have  advanced  the 
doctrine  that  any  entry,  even  by  the  person  entitled  tc  the  posses- 
sion, is  unlawful,  if  made  against  the  will  of  the  party  in  possessioxL 
6ach  a  view  of  the  statute  is  clearly  contrary  to  the  decisions  of  oar 
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own  courts  and  to  the  policy  of  the  law.  See  1  Washb.  B.  P.  540. 
Onr  statutes  do  not  interfere  with  the  common-law  right  of  justify- 
ing, in  an  action  of  tresspass  qtuire  clausum  f regit,  even  a  foicible 
entry," 

The  Vermont  cases  may  seem  to  be  somewhat  conflicting.  In 
Beecher  v.  Panneley  9  Vt.  352,  Kedfield,  J.,  says:  "It  is  now 
well  settled  that  an  intruder  *  *  in  quiet  possession  of  land, 
•  *  may  be  forcibly  expelled  by  the  owner,  ♦  *  so  far  as  the 
land  is  concerned.  If  the  owner  is  guilty  of  a  breach  of  the  peace 
and  trespass  on  the  person  of  the  int]:uder,  he  is  liable  for  that,  but 
his  possession  i^  latoful;*'  and  trespass  was  not  held  to  lie  against 
him.  And  to  the  same  effect  is  Yale  v.  Seely,  15  Vt  221,  and 
flodgeden  v.  Hubbard,  18  id.  504. 

Rut  in  Dustin  ▼.  Cowdry,  23  Vt  631,  the  court  held  a  different 
doctrine,  placing  the  decision  upon  the  authority  of  the  then  recent 
decisions  of  Newton  v.  Harland,  1  M.  &  G.  644,  and  Hillary  v.  Oay, 
6  G.  &  P.  284,  the  court,  after  a  full  consideration  of  these  cases, 
remarking  :  ''  This  is  the  latest  declaration  of  the  courts  of  West- 
minster Hall  upon  this  subject  *  *  We  have  no  disposition  to 
add  any  thing  in  regard  to  the  true  construction  of  law  as  derived 
from  the  decisions  of  the  courts  of  Westminster  Hall,  and  we 
think  the  decisions  of  the  English  courts  as  to  the  common  law  or 
the  construction  of  ancient  statutes  are  to  be  regarded  of  paramount 
authority." 

Now,  concerning  these  English  cases —  Hillary  v.  Oay  and  Xew- 
ton  V.  Harland  (the  only  two  English  cases  which  seem  to  be  in 
opposition  to  the  otherwise  uniform  current  of  English  authority) 
—  it  is  sufficient  to  remark  that,  in  the  latter  case,  Aldersox,  B., 
dissenting  from  the  opinion  of  the  majonty  of  the  court,  denied 
the  authority  of  the  former  nisi  prius  decision,  which  was  subse- 
quently disowned  in  Harvey  v.  Brydges,  14  M.  &  W.  437;  that  the 
authority  of  Newton  v.  Harland  was  "much  questioned "  by  Ores- 
well,  J.,  in  Davis  v.  Burrell,  10  C.  B.  825;  substantially  overruled 
in  Pollen  v.  Brewer,  7  0.  B.  (N.  S.)  373  (opinion  by  Earl,  C.  J.) ; 
and  that  the  supposed  authority  of  both  cases,  shaken  as  we  have 
seen  by  the  subsequent  English  cases,  was  expressly  n:jecte  1  in  the 
comparatively  recent  case  of  Blades  v.  Higgs,  10  C.  3.  (N.  S.)  713. 

And,  therefore,  regardful  still,  and  properly  so,  of  the  "  para- 
mount  authority"  of  the  English  decisions  as  to  the  common  law 
the  court  in  Vermont  c:ime  :it  last  to  the  conclusion,  in  Mussey  v* 
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Scot.,  before  referred  to,  that  where  a  landlord,  haying  a  right  of 
entry,  violently  broke  into  the  premises  during  the  temporary 
absence  of  the  tenant,  he  was  considered  nevertheless  to  have 
acquired  a  lawful  possession  thereby,  which  he  might  defend  by 
forco  against  the  tenant ;  thereby  substantially  overruling  its  pre- 
vious decision  in  Dustin  v.  Coiodry,  If  the  court  iu  Vermont  has 
in  a  still  more  recent  case  ( Whittaker  v.  Perry ^  38  Vt  107)  reaf- 
firmed the  doctrine  of  Dustin  v.  Gowdry^  its  respect  for  the  author- 
ity of  Westminster  Hall  would  seem  to  be  diminished,  unless,  as  it 
occurs  to  us,  the  earlier  and  Jater  cases  in  that  State  may,  upon  a 
careful  examination  of  the  facts  in  the  several  cases,  be  found,  after 
all,  not  to  be  seriously  conflicting,  nor,  upon  the  whole,  opposed  to 
the  general  course  of  English  and  American  authority.  So  it  will 
be  found  on  examination  that  some  of  the  earlier  Massachusetts 
decisions  are  founded  upon  the  supposed  authority  of  the  exploded 
cases  of  HiUary  v.  Oray  and  Newton  v.  Harland  ;  while  the  latter 
'zases  in  that  State  are  in  full  accordance  with  the  modern  doctrine. 

Perhaps  this  remark  applies  only  to  the  first  reported  case  of 
Sampson  v.  Henry,  11  Pick.  379,  where  Mr.  Justice  Wildb  lays 
down  the  broad  proposition  that  ^^  the  law  does  not  allow  any  one 
W  break  the  peace  and  forcibly  to  redress  his  private  wrongs.  He 
may  make  use  of  force  to  defend  his  lawful  possession  ;  but,  being 
disjioasessed,  he  has  no  right  to  lecover  possession  by  force  and  by 
a  breach  of  the  peace."  —  a  proposition  not  very  objectionable  in 
the  abstract,  but  which  is  not  always  to  be  received  in  its  unre- 
stricted terms  and  without  qualification.  It  was  a  mere  dictum  of 
the  learned  judge,  not  called  for  by  the  case,  which  was  trespass  for 
an  assault,  in  which  the  defendant  claimed  the  right,  as  stated  in 
the  opinion  of  the  court,  ^*  not  only  of  breaking  open  the  house  and 
entering  therein  with  force  and  violence,  but  also  of  committing  an 
assault  with  a  dangerous  weapon  ;"  and  the  real  purport  and  sub- 
stance of  the  decision  is  all  that  the  case  called  for,  namely,  that 
inasmuch  as  improper  force  was  used,  trespass  for  an  assault  lay. 
In  the  same  case,  13  Pick.  36,  it  was  expressly  held  that  trespass 
quare  clmisum  did  not  lie. 

In  Miner  v.  Stevens,  1  Cush.  482,  Judge  Wilde  cites  with  appro- 
val those  English  and  New  York  cases  which  hold  that  possession 
may  be  regained  by  force,  and  that  trespass  qtiare  clausum  will  not 
lie  in  such  a  case,  and  declares  this  to  be  the  law  of  Massachusetts, 
notwithstanding  the  statute  against  forcible  entry  and  detainer.  To 
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the  Bame  effect  is  Ourtis  y.  Oalvin,  1  Allen,  215,  and  Mbor€  w* 
Ma$ony  id.  406,  in  both  which  cases  the  entry  was  forcible ;  and  in 
Winter  v.  8iwen$^  9  Allen,  526,  where  the  entry  was  made  by  the 
owner,  accompanied  by  fire  men,  the  tenant  being  ejected  by  force, 
BiQBLOW,  0*  J.,  says  the  tenant ''  was  liable  to  be  ejected  by  force, 
r.'  It  was  used  reasonably,  without  committing  a  breach  of  the  peace, 
and  was  not  disproportionate  to  the  exigency." 

In  Meader  y^Stone^  7  Meta  151,  where  the  defendant  broke  out  a 
pane  of  glass,  unfastened  the  window  on  the  inside,  and  effected  an 
entrance,  and  then  carried  off  doors  and  windows,  the  tenant  being 
in  actual  possession,  Shaw,  C.  J.,  says — "Howerer  such  entry  by 
force  might  subject  the  landlord  to  penalties  for  a  breach  of  the 
law  criminally,  it  confers  no  right  of  action  on  the  tenant  thus 
holding  without  any  right  of  possession."  To  the  same  general 
tenor  and  effect  are  all  the  Massachusetts  cases  before  referred  to. 

In  the  cases  cited  from  the  Missouri  Reports,  it  is  held  that 
Although  the  ousted  tenant  may,  in  some  cases,  have  a  remedy  by 
statutory  process  of  restitution,  he  cannot  maintain  trespass  against 
the  landlord. 

In  Brown  v.  Oam,  1  N.  H.  171,  it  is  held  that  a  mortgagor  in 
possession  is  merely  the  tenant  at  sufferance  of  the  mortgagee,  who, 
unless  expressly  restrained  by  the  provisions  of  the  deed,  may  at  his 
pleasure  enter  and  thereby  put  an  end  to  such  tenancy,  Bell,  J., 
saying  —  ''It  was  contended  on  the  part  of  the  defendant  that  the 
mortgagee,  under  whom  the  plaintiffs  claim,  entered  forcibly  and 
unlawfully ;  but  it  is  unnecessary  to  determine  that  fact,  for  it  is 
clear  that  if  a  person  having  a  right  of  possession  resort  to  force  to 
obtain  possession,  the  law  considers  such  possession  as  rightful, 
although  it  will  punish  him  in  a  criminal  prosecution  for  the  viola- 
tion of  the  public  peace  by  which  he  obtained  it "  —  citing  Taunton 
V.  Gostar  and  Hyatt  v.  Wood.  To  the  same  effect  is  CheUis  v.  / 
Stearns,  before  cited. 

The  English  case  {Blades  v.  Higgs.  10  C.  B.  N.  S.  713)  bears  a 
stronger  resemblance  to  the  present  case  than  does  any  other  that 
has  fallen  under  our  observation,  and,  because  of  its  pertinency  to 
the  present  discussion,  we  quote  the  opinion  by  Earle,  C.  J.,  in 
full — premising  that  counsel,  in  argument,  had  reviewed  at  length 
the  English  decisions  to  which  reference  has  now  been  m&de:  — 
^  The  declaration  in  this  case  was  for  an  assault  and  battery.  The 
substance  of  the  justification  was,  that  the  plaintiff,  having  wrong- 
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fnlly  in  his  possession  rabbits  belonging  to  the  defendants  (we  con* 
sider  the  seirants  here  the  same  as  the  master),  and  being  about  to 
earry  them  away,  the  defendants  requested  him  to  refrain,  and,  on 
his  refusal,  moUiter  manus  imposuerunty  and  used  no  more  force 
than  was  necessary  to  take  the  rabbits  from  him.  To  this  the  plain- 
tiff has  demurred,  and  thereby  admits  that  he  was  doing  the  wrong, 
and  that  the  defendants  were  maintaining  the  right,  as  alleged: 
and  he  contends  that  the  defendants  are  not  justified  in  using  neces- 
sary force,'  on  account  of  the  danger  to  the  public  peace ;  but  he 
adduces  no  authority  to  support  his  contention.  The  defendants, 
likewise,  have  failed  to  adduce  any  case  where  the  justification  was 
supported  without  an  allegation  to  explain  how  the  plaintiff  took 
the  property  of  the  defendant  and  became  the  holder  thereof.  But 
the  principles  of  law  are  in  our  judgment  decisive  to  show  that  the 
plea  is  good,  although  that  allegation  is  not  made.  If  the  defend- 
ants had  actual  possession  of  the  chattels,  and  the  plaintiff  took 
them  from  them  against  their  will,  it  is  not  disputed  that  the  de- 
fendants might  justify  using  the  force  sufficient't<>  defend  their  jight 
and  retake  the  chattels;  *&nd*we  «tlii<Ql&4he]Se^.4Biio  subsiaxi'^iai' dis«. 
tinction  between  that  cade  and  the  present;  for,  if  the  defendants 
were  the  owners  of  the  chattels,  and  entitled  to  the  possession  of 
them,  and  the  plaintiff  wrongfully  detained  them  fVom  them  after 
request,  the  defendants,  in  law,  would  have  the  possession,  and 
the  plaintiff's  wrongful  detention  against  the  request  of  the 
defendants  would  be  the  same  violation  of  the  right  of  prop- 
erty as  the  taking  of  the  chattels  out  of  the  actual  possession  of 
the  owner. 

"  It  has  been  decided  that  the  owner  of  land  entitled  to  the  pos- 
session may  enter  thereon  and  use  force  sufficient  to  remove  a  wrong- 
doer therefrom. 

^*  In  respect  of  land,  as  well  as  chattels,  the  wrong-doers  have 
argued  that  they  ought  to  be  allowed  to  keep  what  they  are  wrong- 
fully holding,  and  that  the  owner  cannot  use  force  to  defend  his 
property,  but  must  bring  his  action,  lest  the  peace  should  be  endan- 
gered if  force  was  justified.  See  Newton  v.  Harlafid,  1  M.  &  0. 644. 
But  in  respect  of  land,  that  argument  has  been  overruled  in  Harvey 
V.  BrtfdgeSf  14  M.  &  W.  442.  [The  learned  judge  then  repeats  the 
language  of  Pabke,  B.,  already  quoted  in  this  opinion.] 

**  In  our  opinion,  all  that  is  so  said  of  the  right  of  property  in 
bund  applies,  in  principle,  to  a  right  of  property  in  a  chattel,  and 
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snpports  the  present  justitication.  If  the  owner  was  compellable  bj 
law  to  seek  redress  by  action  for  a  violation  of  his  right  of  property, 
the  remedy  would  be  often  worse  than  the  mischief,  and  the  law 
would  aggravate  the  injury  instead  of  redressing  it  For  these  rea- 
sons, our  judgment  is  for  the  defendants." 

And  see  Billiard  on  Remedies  for  Torts,  207 ;  2  Selw.  N.  P.  J  328  ; 
4  Bouv.  Inst.  37 ;  Taylor's  L.  &  T.,  §  782,  where  it  is  said :  "As  to 
a  tenant  at  will,  or  by  sufferance,  although  he  may  maintain  tres- 
pass against  a  wrong-doer,  he  cannot  against  his  landlord,  even  if 
violently  dispossessed ;  for  an  entry  by  the  landlord  determines  his 
tenancy." 

Prof.  Washburn  (1  Real  Prop.  ♦396-*397)  reviews  at  some  length 
the  English  and  American  cases,  remarking  that  "  the  law,  as  gener- 
ally adopted  in  the  United  States,  may  be  assumed  to  be  substan- 
tially as  laid  down  by  Baron  Paeke,"  in  Harvey  v.  Brydges,  and 
sums  up  as  follows:  "Upon  a  review  of  all  these  cases,  the  weight 
of  authority  seems  to  be  in  favor  of  the  common-law  right  of  the 
Gwner.  of  land.to  tqccixenpQQsessipn  pf.bis  i^remises  by  force,  of  which 
.WpOi^ri^:wipngfpUj\n*p€^9^ip^^^^  prcwrtded  no  more  is  employed 
than  Becomes '  necessary  *by  fKe  'resistance' interposed  by  the  tenant 
to  prevent  his  regaining  possession  peaceably,  especially  if  his  entry 
be  peaceable." 

And  to  this  conclusion  we  are  inclined  to  subscribe,  regarding  it 
as  founded  upon  reason  as  well  as  authority. 

We  think  it  will  be  found,  upon  a  careful  examination  of  the 
cases,  that  the  opposite  conclusion  reached  by  some  judges  in  earlier 
times,  rest«  mainly  upon  a  ground  not  available  in  this  State, 
namely,  that  the  statutes  of  fbrcible  entry  and  detainer  have,  by  im- 
plication, superseded  and  forbidden  the  summary  remedy  afforded 
and  justified  by  the  common  law. 

Since  the  repeal  of  our  statute  forbidding  forcible  entries,  no  such 
implication  can  be  suggested  by  the  plaintiff  here.  On  the  con- 
trary, the  argument,  if  any  is  to  be  drawn  from  the  repeal  ol 
the  statute,  would  seem  to  be  that  the  rights  of  parties  to  reJresa 
by  entry  is  to  be  regarded  as  sustained  by  the  principles  of  the  com- 
mon law. 

With  regard  to  the  second  and  third  counts,  which  charge  an  as* 
sault  merely,  without  alleging  a  breaking  of  the  plaintiff's  close,  11 
the  plaintiff's  possession  was  unlawful,  and  the  defendant  had  the 
right  of  possession,  it  follows,  u^on  the  principles  before  stated,  that 
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either  by  reason  of  license,  express  or  implied,  or  by  force  of  the 
defendant's  right  of  possession  of  the  chattels,  the  defendant,  having 
entered  upon  the  premises,  would  be  justified  in  taking  by  force,  i{ 
necessary,  the  property  improperly  withholden,  and  in  resisting,  by 
force  sufficient  for  the  purpose,  the  attempted  retention  of  the  prop 
erty  by  the  plaintiff  or  his  wife. 

The  circumstances  of  the  present  case,  however,  are  much  stronger 
.n  favor  of  the  defendant's  justification  than  those  of  any  case  to 
which  we  hare  adverted  by  way  of  illustration  and  analogy. 

The  demurrer  admits  that  the  plaintiff,  having  been  removed 
from  office,  had  no  right  to  i*etain  the  custody  of  the  property  be- 
longing to  the  government;  that  Gilchrist,  having  been  appointed 
to  the  office,  had  the  right  to  the  custody  and  control  of  the  pri»p- 
erty ;  that  it  was  necessary,  in  order  to  the  removal  of  the  property 
to  the  new  post-office,  that  Gilchrist  shonld  avail  himself  of  tlK- 
assistance  of  his  servant,  the  defendant. 

The  property  was  wrongfully  detained  by  the  plaintiff.  It  Wiii 
public  property.  The  plaintiff  was  but  the  custodian  and  agent  of 
the  government,  holding  the  public  property  by  the  mere  acquies- 
cence of  the  government,  whose  prohibition  of  such  retention  of  the 
property  and  right  of  supreme  control  is  indicated  by  the  appoint 
nient  of  Gilchrist  as  its  agent  in  the  place  of  the  plaintiff.  Says 
Bell,  J.,  in  Ckellis  v.  Stearns^  "  It  is  on  the  presumed  assent  of  the 
mortgagee  that  the  mortgagor  shall  occupy  the  premises"  ♦  ♦  * 
"  80  long  as  the  mortgagee  acquiesces,  without  any  entry  or  prohibi- 
tion, that  it  is  held  no  action  of  trespass  can  be  maintained  for  such 
occupation." 

Gilchrist  was  the  agent  of  the  government  and  the  representative 
A  the  public,  asserting  the  rights  of  his  principals,  as  he  was  bound 
CO  do.  His  authority  was  not  a  mere  incident  to  his  office,  nor  an 
implication  from  public  necessity,  but  it  was  expressly  conferred  by 
%he  same  statutes  which  prescribe  the  duties  of  the  retiring  post- 
master. 

"  Every  postmaster  shall  keep  an  office  in  which  one  or  mort- 
persons  shall  attend  on  every  day  on  which  a  mail  shall  arrive,' 
•  ♦  •  *«  for  the  purpose  of  performing  the  duties  thereof;  and  it 
shall  be  the  duty  of  the  postmaster,  at  all  seasonable  hours,  on  ever; 
day  of  the  week,  to  deliver,  on  demand,  any  letter,  paper  or  packet 
to  the  person  entitled  to,  or  authorized  to  receive,  the  same."  4 
TJ.  S.  Statutes,  105.     t 
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**  Every  postmaster  shall  keep  a  record  in  his  office  of  all  postage- 
stamps  and  envelopes,  and  of  all  postal  books,  blanks,  or  property 
received  from  his  predecessor  in  office,  or  from  the  post-office  depart- 
ment, or  from  any  of  its  agents,  etc.,  etc. ;  and  these  records  shaU 
be  preserved  and  delivered  over  to  his  successor  in  office,"  etc.,  etc. 
12  U.  S.  Stat  702,  act  of  March  3, 1863,  §  4. 

The  postmaster-general  is  authorized  to  make  all  needful  rules 
and  regulations  for  the  conduct  of  the  postal  service  of  the  country 
(5  U.  S.  Stat  80),  and  these  regulations  have  the  force  and  effect  of 
positive  law.  United  States  v.  RobertSy  9  How.  501. 

Oilchrist  had  been  appointed  postmaster,  and,  as  well  as  the 
defendant,  his  assistant,  had  taken  the  oath  of  office ;  and  it  is  to 
be  presumed  that  they  had  complied  with  all  the  requirements  of 
law  pertaining  to  their  official  duties  and  rights.  United  States  v. 
Bachelder,  2  Gall.  15 ;  Ronkendorff  v.  Taylor^  4  Pet  349.  No  par- 
ticular form  of  removal  of  a  postmaster  is  prescribed.  If  the 
incumbent  have  notice  that  he  has  been  removed  and  another 
appointed,  and  the  appointing  power  in  fact  make  such  appoint- 
ment and  recognize  the  appointee  as  the  legal  officer,  it  is  sufficient. 
Ex  Parte  Henneriy  13  Pet  230. 

Upon  the  appointment  of  a  postmaster  and  the  execution  of  bis 
bond,  taking  the  oath  of  office  and  receiving  his  commission  (all 
which,  formalities  are  to  be  presumed  from  the  fact  that  he  acts  in 
an  official  character,  with  the  recognition  of  the  proper  department 
{Ronkendorff  Y.  Taylor ^  before  cited),  ''he  is  authorized  to  take 
charge  of  the  office.'^  Keg.  of  the  P.  0.  Dept  (promulgated  March 
1, 1866),  §  2. 

"  All  instructions,  circulars  and  orders  received  by  a  postmaster 
from  any  officer  of  the  department  are  to  be  filed  in  the  office  and 
turned  over  to  his  successor.  In  like  manner  he  will  turn  over  to 
his  successor  *  *  as  public  propertyj  M  deaka^  caaea  ^ni  other 
urniture  and  fixtures,  and  all  books,  maps,  blanks,  stationery,  and 
other  articles  which  have  either  been  furnished  to  him  as  postmaster, 
or  have  been  charged  and  allowed  at  any  time,  and  which  may 
remain  on  hand  when  the  vacancy  or  discontinuance  occurs.^' 
BegulationSy  §  31. 

It  is  apparent,  therefore,  that  Oilchrist  and  his  agent  had  the 
right  by  law  to  demand  and  receive  this  property,  and  that  the 
defendant,  by  refusal  to  deliver  it  on  demand,  became  a  wrong-doer. 

This  action  is  trespass  quare  clausum.    The  gist  of  the  action  is 
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the  violation  of  the  plaintiff's  possession.  If  the  defendant  was 
Justified  in  entering  on  the  premises,  the  suit  cannot  be  maintained. 
Wendell  y,  Johnson^  8  N.  H.  222.  The  plaintiff  must  prove  such  a 
lawful  possession  as  the  defendant  has  no  right  to  disturb.  Inhabit* 
anU  of  Dunstable  v.  Thacher,  3  Mete.  242. 

The  defendant  entered  for  a  lawful  purpose  upon  premises  ta 
which  the  public  at  all  seasonable  times  had  the  right  of  access. 

The  postmaster,  the  defendant,  was  required  by  law  to  keep  an 
•ffioe  for  the  accommodntion  of,  and  open  to,  the  publia  Although 
the  title  to  the  land  may  have  been  in  the  plaintiff,  the  post-office 
department  was  dedicated  by  him  to  public  uses,  as  required  by  law, 
and  **  was  then  and  there  being  used  solely  and  exclusively  for  the 
purposes  and  business  of  a  post-office/^  It  was,  pro  tempore,  not 
the  plaintiff's  close ;  but  it  was  a  public  place,  and  by  the  very 
nature  of  the  business  to  which  it  was  appropriated,  every  person 
having  official  transactions  with  the  acting  postmaster,  or  who  has 
any  interest  in  the  property  under  his  charge  is  in  legal  contempla- 
tion, licensed  to  go  into  the  office.  Burnett  v.  The  State,  30  Ala. 
19;  1  Bishop's  Grim.  Law,  §  316.  The  post-office  establishment 
10  created  for  public  convenience,  and  the  government,  by  its  agents, 
*have  the  management  and  control  of  the  whole  concern.'^  Story's 
Bailments,  §  462. 

The  entry  of  the  defendant,  then,  as  the  servant  of  Gilchrist, 
being  warranted  by  law  and  attended  with  no  unnecessary  force, 
was  not  a  trespass.    2  Selw.  N.  P.  1328. 

In  a  case  like  the  present,  it  would  seem  that  considerations  of 
public  policy,  not  to  say  necessity,  do  not  require  that  a  postmaster 
should  be  compelled  to  resort  to  the  dilatory  process  of  a  mandamus, 
or  an  information  in  the  nature  of  a  quo  warranto,  in  order  to 
obtain  the  custody  of  public  property  to  the  retention  of  which  the 
plantiff  had  no  pretense  of  right. 

Onr  conclusion  is  that  the  plaintiff's  justification  is  good,  and 

The  demurrer  must  be  overruled, 
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Ottardians — righti  and  pawen  of  loeaL 

yMiere  plaintiff,  an  infant,  brought  suit  by  his  guardian  appointed  in  another 
Btate  against  the  administrator  of  his  father ;  EM,  (1)  that  the  righta  and 
powers  of  guardians  do  not  extend  «oyer  the  persons  and  property  of  their 
wards  in  other  States ;  (2)  that  the  domicile  of  the  deceased  is  the  place  of 
primary  and  exclusive  probate  jurisdiction  in  the  settlem^t  of  hia  estate. 

Assumpsit  by  Henry  Leonard,  an  infant,  by  his  guardian  George 
W.  Fisher  against  George  F.  Putnam,  administrator  of  Henry  D, 
Leonard,  late  of  Haverhill,  N.  H.,  deceased,  father  of  the  plaintiff, 
to  recover  a  sum  of  money  in  the  hands  of  the  defendant  as  such 
administrator. 

Defendant  was  appointed  administrator  by  the  judge  of  probate 
for  the  county  of  Grafton  where  Haverhill  is  situated.  Plaintiff 
and  his  guardian  both  reside  in  Franklin  county,  N.  Y^  where  said 
guardian  was  appointed.  It  was  admitted  that  said  gnardian  had 
made  due  demand  before  suit,  and  that  plaintiff  was  entitled  to 
recover  if  upon  the  facts  his  guardian  was  legally  entitled  to  demand 
and  receive  the  money  for  the  plaintiff. 

H.  £  0,  A.  Binghaniy  for  plaintiff. 

Putnam  &  Felton,  for  defendant. 

Foster,  J.  In  Taylor  v.  Barron,  35  N.  H.  495,  Bell,  J.,  said — "  In 
this  country  it  is  settled  by  many  decisions,  that  our  courts  take  no 
notice  of  a  foreign  administration,  as  conferring  the  right  to  sue  or 
defend  as  executor  or  administrator ;  and  before  either  can  be  recog- 
nized as  the  personal  representative  of  the  deceased,  he  must  be 
clothed  with  authority  from  the  laws  of  the  State  in  whose  courts 
he  desires  to  appear.  Administration  only  extends  to  the  assets  of 
the  intestate  within  the  State  where  it  is  granted."  In  support  of 
this  proposition  he  cites  numerous  authorities  of  many  State  tribu- 
nals, as  well  as  of  the  Federal  courts  —  among  them  the  case  of 
Sabin  v.  Oilman,  decided  in  1818, 1  N.  H.  193,  which  is  clear  and 
decisive  to  the  same  point 
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The  legal  principle  established  by  these  and  other  cases,  and  the 
ground  upon  which  they  are  bas^d,  is,  that  there  is  no  privity  be- 
tween administrators,  or  any  otlier  officers  or  parties  connect«^d  with 
th€  administration  of  estates,  derinng  their  authority  under  differ- 
on  i  govern  men  ts;  and  it  seems  to  be  founded  in  the  convenience, 
not  to  say  necessity,  of  independent  administrations  in  every  State 
ffhere  there  is  property  belonging  to  the  estate,  and  the  independ- 
ence of  such  administrations  upon  each  other.  3  RedQcld  on  Wills, 
24,  n.  7 ;  Clark  v.  Clement,  33  N.  H.  563 ;  Stacy  v.  Thrasher,  6 
How.  59. 

The  primary  probate  jurisdiction  of  wills,  and  of  every  thing  per- 
taining to  the  settlement  of  estates,  is  exclusively  in  the  place  of  the 
domicile  of  the  deceased.  3  Redf.  Wills,  20.  "Of  such  unqualified 
extent  is  this  rule,  that  a  will  cannot  be  used  as  evidence  affecting 
the  title  of  personalty,  in  any  court  of  common  law,  until  it  has 
been  proved  and  allowed  in  the  probate  courL"  Strong  v.  Perkhis, 
3  N.  II.  517;  Eittredge  v.  Folsom,  8  id.  110.  And  by  our  laws,  "  no 
person  shall  intermeddle  with  the  estate  of  any  person  deceased,  or 
act  as  administrator  thereof,  until  he  has  given  bond  to  the  judge'' 
of  probate.  Gen.  Stats.,  ch.  176,  §  12.  So,  also,  *' all  proceedings 
in  relation  to  the  settlement  of  the  estate  of  a  person  deceased,  or  in 
relation  to  the  property  or  estate  of  any  person  under  guardianship, 
shall  be  had  in  the  court  of  probate  of  the  county  in  which  admin- 
istration was  granted,  or  in  which  the  guardian  was  appointed." 
Gen.  Stats.,  ch.  170,  §§  7,  8. 

These  statutory  provisions  are  indicative  of  the  supposed  neces« 
sity  for  the  maintenance  of  a  certain,  established,  and  independent 
jurisdiction  of  all  matters  relating  to  the  administration  and  settle- 
ment of  estates. 

*'  As  a  general  rule,  in  the  American  States,"  says  Mr.  Bedfield, 
"  the  authority  of  a  personal  representative  is  strictly  limited  to  the 
State  from  which  it  is  derived.  This  is  in  analogy  to  the  practice 
in  the  ecclesiastical  courts,  where  the  ordinary  was  held  to  have  no 
authority  beyond  the  limits  of  his  own  diocese,  and  that  conse- 
quently he  could  confer  none."    3  Redf.  Wills,  24. 

And  Chancellor  Kent  says  —  **The  general  rule  in  this  countrj 
and  in  England  is,  that  letters  testamentary  or  of  administration 
granted  abroad  give  no  authority  to  sue  or  be  sued  in  another  juris- 
diction, though  they  may  be  sufficient  ground  for  new  probate 
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authority."    2  Kent's  Com.  ♦iSa,  note  c;  Taurlon  t.  Flotoer,  3  P, 
Wms.  3fi9. 

As  to  the  settlement  of  estates,  the  several  States  are  regarded  as 
strictly  foreign  to  each  other.  Ooodwiii  t.  Jones,  3  Mass.  514; 
fXzon  V.  Ramsay,  3  Crunch,  319 ;   Wood  v.  Gold,  4  McL.  C.  C.  577. 

The  administrator  appointed  in  one  State  has  no  power  over  the 
property  in  another  State.  Taylor  v.  Baron,  before  cited;  Ooodall 
V.  Marshall,  11  N.  H.  88;  WiUard  v.  Hammond,  21  id.  385;  2 
Kent's  Com.  431.  He  has  no  interest  in  debts  due  there,  nor  any 
authority  to  collect  them.  Tlwmpson  v.  Wilson,  2  N.  H.  291 ;  Hey- 
docJ^s  Appeal,  7  id.  503 ;  Taylor  v.  Barron,  before  cited. 

There  is,  therefore,  as  before  stated,  no  privity  between  adminis- 
trators appointed  in  different  jurisdictions.  In  England  and  in  Ire- 
laud  administration  may  be  granted  in  certain  archiepiscopal  prov- 
inces, and  in  certain  "royal  peculiars "  like  the  city  of  London; 
and  if  there  are  bona  notabilia  in  each  of  these  jurisdictions,  admin- 
istration must  be  granted  in  each.  And  administration  granted  in 
either  of  these  provinces  or  peculiars  is  void  and  inoperative  as  to 
any  estate  of  the  deceased  which  is  not  assets  within  that  jurisdic- 
tion.   See  cases  cited  in  Taylor  v.  Barron,  3  Bedf.  Wills,  29,  n.  16. 

Simple  contracts  and  choses  in  action  are  assets  where  the  debtors 
r3side.  Story's  Confl.  425.  An  administrator,  appointed  in  York, 
cannot  bring  scire  facias  in  the  queen's  bench  on  a  judgment 
which  is  assets  in  the  province  of  Canterbury.  Carlise  v.  Green- 
wood,  7  Mod.  15. 

Mr.  Justice  Bell  says:  ''No  case  has  been  found  in  England 
where  an  administrator  appointed  in  one  province  has  attempted  to 
bring  an  action  founded  on  the  idea  that  any  privity  existed 
between  him  and  an  administrator  appointed  in  another  province; 
nor  any  case  where  a  defense  has  been  set  up  on  that  ground."  35 
N.  H.  495. 

There  can  be  no  distinction  in  principle  between  the  case  of  non- 
resident guardians  and  foreign  executors  or  administrators,  with 
regard  to  the  matter  of  the  present  inquiry.  See  Commonwealth  v. 
Rhoades,  37  Penn.  St  60. 

And  "according  to  the  doctrine  of  the  common  law,  now  fully 
established  both  in  England  and  America,  the  rights  of  a  guardian 
over  all  property  whatsoever  are  strictly  territorial,  and  are  recog- 
nized as  having  no  influence  upon  such  property  in  other  countries 
or  States,  where  different  systems  of  jurisprudence  are  established. 
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No  foreign  guardian  can,  trirtute  officii,  exercise  his  fnnctions  in 
another  coantry  or  State  without  taking  out  other  letters  of  guard- 
ianship, or  otherwise  conforming  to  the  local  law.  Such  is  the 
rule  in  both  countries."  Schoul.  Dom.  Rcl.  445;  Story's  Gonfl* 
of  Laws,  §  504  ;  Cooley's  Const.  Lim.  340. 

In  Powers,  guardian,  v.  Mortee  4  Am.  Law  Eeg.  427,  the  U.  S. 
circuit  court  decided  that  the  '^  authority  conferred  on  a  guardian 
in  New  York  can  give  him  no  right  to  come  into  Louisiana  and 
take  the  minor's  property  there,  which  is  already  in  the  possession 
of  a  legal  tutrix,"  the  court,  McCaleb,  J.,  saying:  '^  It  is  impossi- 
ble to  perceive  upon  what  solid  grounds  the  claims  of  the  plaintiff 
in  this  case  can  rest  The  rights  and  powers  of  guardians  are  con- 
sidered as  strictly  local,  and  not  as  entitling  them  to  exercise  any 
authority  over  the  person  or  personal  property  of  their  wards  in 
other  States,  upon  the  same  general  reasoning  and  policy  which 
have  circumscribed  the  rights  and  authorities  of  executoi*s  and 
administrators." 

And  see  Morrell  v.  Dickey,  1  Johns.  Ch,  153  ;  Sprague  v.  Liiher' 
berry,  4  McL.  442. 

And  Judge  Stoet  (Gonfl.  of  Laws, §  504  a)  uses  this  language* 
**  No  foreign  guardian  can,  virtute  officii,  exercise  any  rights  or  powers 
or  functions  over  the  movable  property  of  his  ward,  which  is  situated 
in  a  different  State  or  country  from  that  in  which  he  has  obtained 
his  letters  of  guardianship.  But  he  must  obtain  new  letters  of 
guardianship  from  the  local  tribunals  authorized  to  grant  the  same, 
before  he  can  exercise  any  rights,  powers,  or  functions  over  the  same." 
"  Few  decisions  upon  the  point,"  he  says,  "  are  to  be  found  in  the 
English  or  American  authorities,  probably  because  the  principle  has 
always  been  taken  to  be  unquestionable,  founded  upon  the  close 
analogy  of  the  case  of  foreign  executors  and  administrators." 

Mr.  Stort,  at  the  time  of  the  publication  of  the  first  edition  of 
his  "  Conflict  of  Laws,"  seemed  to  consider  the  weight  of  foreign 
authority  to  be  in  favor  of  allowing  the  guardian  to  assert  his  claima 
everywhere,  to  the  same  extent  as  they  are  acknowledged  by  the  law 
of  the  domicile  (Story's  Confl.  of  Laws,  §  500) ;  and  such,  says  Mr 
ScHOULER,  seems  to  be  the  Scotch  doctrine.  But  the  opinion  of 
Judge  Story,  with  regard  to  the  weight  of  authority  in  this  respect 
became  much  modified  before  the  publication  of  the  third  edition  of 
bis  ''  Conflict"    See  §§  500  a  and  504  a. 

And  Mr.  Frazer,  in  his  commentaries  on  the  Scotch  law  of  guard- 
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ian  and  ward,  page  604,  while  declaring  the  practice  to  be  to  reoog* 
nize  the  nomination  of  execntors  in  a  foreign  testament,  asserts  that 
they  must  bo  required  to  "go  through  the  form  of  taking  out  con- 
6rmation,  at  all  events,  before  they  can  extract  decree,  in  any  action 
raised  by  tlieni  to  recoYer  Scotch  estate." 

It  is  manifest  that  the  weight  of  American  authority  is  very 
strong  against  the  right  of  the  present  plaintiff  to  maintain  this 
action  by  his  guardian,  deriving  authority  solely  from  the  laws  of 
New  York. 

The  indulgence  of  a  liberal  comity  might  authorize  us  to  retain 
jurisdiction  of  the  present  suit,  and  to  permit  the  infant  plaintiff  to 
prosecute  it  by  a  guardian  appointed  by  this  court,  ad  litem  ;  but 
wo  are-not  inclined  to  depart  from  the  established  practice,  founded, 
as  we  regard  it,  upon  strong  considerations  of  convenience,  uni- 
formity, and  certainty,  amounting  nearly  to  necessity,  and  in  a  sound 
policy  ))lainly  indicated  by  our  laws,  in  the  various  and  specific  pro- 
visions enacted  for  the  protection  and  security  of  the  property  and 
estate  of  minors,  and  for  the  control  of  those  charged  with  the  trust 
of  guardianship.  See  Oen.  Stats.,  chap.  166;  chap.  165,  §§  11-21 ; 
chap.  170,  §  3. 

The  plaintiff,  in  support  of  his  claim  to  prosecute  this  suit,  invoke 
the  aid  of  the  constitution  of  the  United  States,  article  4,  section  1, 
which  declares  that  "  full  faith  and  credit  shall  be  given  in  each 
State  to  the  public,  acts,  records,  and  judicial  procee<lings  of  every 
other  State." 

But  it  is  clear  that  this  provision  was  not  intended  to  prevent  an 
inquiry  into  the  right  of  the  foreign  State  to  exercise  authority  over 
the  parties  or  the  subject-matter.  The  constitution  does  not  confer 
any  new  power  upon  the  States,  but  it  intends  simply  to  regulate 
the  effect  of  their  acknowledged  jurisdiction  over  persons  and 
things  within  their  territory.  It  does  not  make  foreign  judgments 
domestic  judgments  to  all  intents  and  purposes,  but  only  gives  a 
geuoral  faith,  credit,  and  validity  to  them  as  evidence.  Story's  Const^ 
chap.  29 ;  Story's  Confl.  of  Laws,  §  609 ;  Cooley's  Const  Lim.  17,  note 
1.  See  Thurber  v.  Blackbourne,  1  N.  H.  242;  Hall  v.  Williams,  6 
Pick.  232. 

We  have  shown  that  no  legal  privity  exists  between  the  admrais- 
trator  here  and  the  guardian  deriving  his  authority  from  a  foreign 
government,  and  it  is  clearly  settled  that  without  such  privity  nc 
rifrht  of  actioTi  accnie?..     Tahnage  v.  ChnpeL  16  Mass.  71 ;  Aspden 
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T.  Nixofiy  4  How.  467 ;  Stacy  v.  Thrasher,  6  id.  44 ;  Taylor  v.  Bar- 
ran,  35  N.  H.  498;  Gooley^s  Const  Lim.  48, 49. 

Ife  may  deaenre  consideration  whether  the  probate  court  may  not 
in  a  jadioions  exercise  of  i)ower,  direct  the  payment  of  the  fund  in 
this  case  into  the  hands  of  the  foreign  guardian.  It  is  suggeste^l 
that  in  the  exercise  of  such  power  the  court  should  take  a  special 
bond  for  the  safety  of  the  fund  and  the  due  account  thereof  to  the 
heir,  unless  the  court  should  be  satisfied  that  the  general  guardian 
and  his  sureties  would  be  responsible  for  the  fund  in  the  State  where 
the  appointment  of  guardian  was  made.  See  Baker  t.  Andrews'  Heirs^ 
3  Humph.  592. 

It  would  seem  that  by  such  order  an  administrator  would  be  pro- 
tected. But  this  case  is  not  an  application  to  the  probate  court,  and 
this  action  cannot  be  maintained  as  a  matter  of  right 
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EHoppel^when  one  U  estopped  bjf  false  representaiions. 

Defendant  caused- plaintiff's  goods  to  be  attached,  relying  on  hia  repreeenta- 
tlona  that  thej  were  the  property  of  another.  Held,  that  plaintiff  waf 
estopped  to  show  that  his  representationa  were  false,  though  made  without 
notice  of  the  debt  dne  the  attaching  creditor  and  without  any  intention  to 
deoeiye  him. 

Action  of  trover  against  Cole  and  Green  for  feather  beds,  glasa- 
warCy  crockery,  etc.  Plaintiff  contemplated  removing  to  the  west. 
Chares  E.  Horn,  his  son,  had  gone  there  before  and  lived  at  Joffor- 
son,  IlL  Plaintiff  packed  a  box  of  goods  directed  to  his  son  at  hi.< 
residence.  They  were  delivered  to  the  railroad  agent  at  East  Milan,  to 
be  sent  as  freight  Defendant  Cole  had  a  note  against  Charles  £.  Horn  ; 
brought  suit  and  attached  said  box  at  Northumberland,  August  29. 
1864.  The  defendant  Green  was  the  officer  executing  the  process. 
September  3, 1864,  plaintiff  had  the  goods  receipted,  and  they  wer«» 
forwarded.  The  suit  was  settled  and  plaintiff  brings  this  action  for 
damages  for  the  detention.    The  plaintiff  testified  that  the  gooda 
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belonged  to  bim  when  shipped.  The  defendant  Oole  testified  that  at 
plaintiff  was  passing  with  the  box  he  said  to  him :  ^'  Are  you  going 
to  leave  ns,  Horn  P"  and  plaintiff  answered  **  No;  but  Oharles  had 
some  things  at  my  honse^  and  I  took  them  and  pnt  a  few  of  my 
things  with  them  into  the  box  and  am  sending  them  to  Charles.'* 
Defendant  Cole  marked  the  box  for  plaintiff  and  relying  npon  this 
representation  as  true,  procured  the  attachment  of  the  box  as  against 
Charles  E.  Horn.  The  plaintiff  was  not  indebted  to  Oole  and  thero 
was  no  evidence  to  show  that  he  knew  that  Charles  £.  Horn  was  ao 
indebted. 
The  jury  gave  defendants  a  verdict 

Mr.  Fhtch&r,  for  plaintiff^  cited  Andrews  v.  LyonSy  11  Allen,  349; 
CoggiU  v.  H.  (6  N.  H.  Railroady  3  Gray,  549 ;  Osgood  v.  Nichols^  6 
id.  420;  Audenried  v.  Bettelei/,  5  Allen,  384;  Flumer  v.  Lord,  9  id. 
455 ;  Langdon  v.  Doudy  10  id.  437. 

Mr,  Say,  for  defendant-s. 

P£RLEY,  0.  J.  There  is  no  complaint  that  the  rulings  and  instmo* 
tions  of  the  court  on  the  trial  were  erroneous  or  improper,  provi.led 
the  evidence  warranted  the  jury  in  returning  a  verdict  for  the 
defendants ;  and  the  verdict  must  stand,  if  the  evidence  was  compe- 
tent to  prove  such  representations  by  the  plaintiff  as  would  estop 
him  to  set  up  his  title  to  the  goods  attached  as  .the  property  of 
Charles  E.  Horn. 

The  evidence  reported  in  the  case  was  competent  to  prove  that 
the  plaintiff  made  the  representations  on  the  occasion  and  in  the 
circumstances  testified  to  by  Cole ;  that  the  plaintiff,  though  not 
indebted  to  Cole,  was  in  debt  toothers ;  that  Cole,  believing  the  repre- 
sentations to  be  true,  and  relying  on  them  as  true,  caused  the  goods 
to  be  attached  as  the  property  of  Charles  E.  Horn ;  and,  also,  that 
the  plaintiff  made  these  representations,  knowing  them  to  be  false, 
with  the  intention  that  all  persons  who  were  interested  in  the  sub- 
ject should  take  them  to  be  true  and  act  on  them  as  such,  and  with 
the  intention  to  mislead  and  deceive  all  to  whom  the  representations 
were  communicated,  and  induce  them  to  act  on  them  as  true;  that 
his  intention  was  to  deceive  his  own  creditors,  and  prevent  them 
from  taking  the  goods  as  his  for  the  debts  which  he  owed  to  them. 
These  facts  must  be  taken  to  have  been  established  by  the  verdict. 
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But,  as  there  vas  no  eridence  that  the  pkintiff  knew  Oole  had 
any  demand  against  Gharles  E.  Horn,  we  cannot  infer  that  the 
plaintiff  had  Cole  in  his  mind  as  an  indiyidual  whom  he  meant  to 
deceiye  by  his  false  representations,  or  that  he  had  an  intent  to 
prevent  Cole  from  taking  the  goods  for  a  debt  which  he  owed  to 
Cole,  as  he  owed  no  such  debt ;  and,  on  the  evidence  reported,  the 
jury  were  not  at  liberty  to  find  that  the  plaintiff  had  Cole  in  his 
mind  as  an  individual  whom  he  meant  to  deceive  and  defraud  by 
inducing  him  to  take  the  goods  for  his  demand  against  Charles  E» 
Horn.  This  raises  the  point,  which  the  counsel  for  the  plaintiff 
takes,  whether  to  estop  a  party  from  showing  that  his  representa- 
tions were  false,  it  is  necessary  that  the  false  representations  should 
have  been  intended  to  deceive  and  defraud  the  individual  party  who 
trusted  to  them  and  acted  on  them,  provided  there  was  a  general 
intention  to  deceive  and  defraud  all  persons  who  were  interested  in 
the  subject-matter  of  the  false  representations. 

The  ground  on  which  a  party  is  precluded  from  proving  that 
His  representations  on  which  another  has  acted  were  false  is,  that  to 
permit  it  would  be  contrary  to  equity  and  good  conscience.  This 
has  been  sometimes  called  an  equitable  estoppaly  because  the  jurisdic- 
tion of  enforcing  this  equity  belonged  originally  and  peculiarly  to 
(ourts  of  equity,  and  does  not  appear  to  have  been  familiarly  exer- 
cised at  law  until  within  a  comparatively  recent  date ;  and,  so  far 
as  relates  to  suits  at  law  affecting  the  title  to  land,  I  underatand 
that  in  England  and  in  some  of  the  United  States  the  jurisdiction 
is  still  confined  to  courts  of  equity.  Starrs  v.  Barker,  6  Johns.  Ch. 
166, 168;  Bvans  v.  Bichnell,  6  Ves.  174,  178;  Pickard  v.  Sears,  6 
Ad.  ft  Ellis,  469.  The  doctrine,  however,  is  a  very  old  head  of 
equity,  and  is  recognized  and  applied  in  a  great  number  of  the  early 
cases.  Dyer  y-Dyer,  2  Ch.  Cas.  108 ;  Teasdale  v.  Teasdale,  13  Viner, 
639 ;  Hobbs  v.  Norton,  1  Vern.  136 ;  Oale  v.  Lindo,  id.  476 ;  Hunsden 
V.  Cheyney,  2  id.  150 ;  Lamlee  v.  Hanman,  id.  499 ;  Raw  v.  Poie,  id. 
239 ;  Blanchet  v.  Foster,  2  Ves.  264 ;  East  Ind,  Co,  v.  Vincent,  2 
Atkins,  83  ;  StiUs  v.  Cowper,  3  id.  693 ;  Farmer  v.  Webber,  13  Viner*« 
Abr.  625 ;  2  Brown's  Pari.  Cas.  88 ;  2  Eq.  Cas.  Abr.  481 ;  Neville  v. 
Wilkinson,  1  Bro.  C.  C.  543;  Starrs  v.  Barker,  6  Johns.  Ch.  166; 
Strang  y.  Ellsworth,  26  Vt  366. 

Many  of  these  cases  related  to  underhand  agreements  in  fraud  of 
marriage  settlements ;  but  the  principle  is  of  general  appjUoation. 
1  Fonblanque's  Eq.  167,  note  x.  Relief  was  given  according  to 
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the  circumitances  of  the  caae^  aometimes  by  enjoining  snita  at  law, 
in  which  the  legal  title  was  set  np,  and  sometimes  by  decreeing  con- 
yeyances  and  the  canceling  of  deeds  and  other  instruments;  but  in 
all  these  cases  relief  was  given  in  equity  contrary  to  the  strict  legal 
rights  of  the  defendants. 

Thus,  in  the  case  of  an  equitable  estoppels  a  party  is  not  allowed 
to  assert  his  strict  legal  right,  because,  in  the  circumstances  of  the 
individual  case,  it  would  be  contrary  to  equity  and  good  conscience. 
Take  the  present  case  for  an  illustration.  In  trover,  following  the 
legal  definition  of  the  action,  if  the  plaintiff  proves  property  in 
himself  and  a  conversion  by  the  defendant^  he  has  maintained  his 
action,  and  is  entitled  to  a  verdict  and  judgment  It  is  conceded 
that  the  plaintiff  owned  the  goods,  and  that  the  defendants  con- 
verted them.  The  defense  here  set  up  appeals  from  the  strict  rule  at 
law  to  the  equitable  doctrine  that  a  party  shall  not  be  allowed  to 
exercise  his  legal  right  of  proving  the  facts,  if,  on  account  of  his 
previous  declarations  or  conduct,  it  would  be  contrary  to  equity  and 
good  conscience.  So  in  a  writ  of  entry :  by  the  technical  rules  at 
law,  if  the  demandant  proves  seizin  in  himself  and  a  disseizin  by  the 
tenant  within  the  time  of  limitation,  he  is  entitled  to  judgment: 
but  if  the  demandant,  having  a  dormant  title  to  the  land  demanded, 
concealed  his  title  and  encouraged  the  tenant  to  purchase  from 
another,  he  is  not  allowed  in  our  practice  to  set  up  his  legal  title, 
because  it  would  be  contrary  to  equity  and  good  conscience. 

It  thus  appears  that  what  has  been  called  an  equitable  estoppel, 
and  sometimes  with  less  propriety  an  estoppel  in  pais,  is  properly 
and  peculiarly  a  doctrine  of  equity,  originally  introduced  there  to 
prevent  a  party  from  taking  a  dishonest  and  unconscientious  advant- 
age of  his  strict  legal  rights,  though  now  with  us,  like  many  other 
doctrines  of  equity,  habitually  administered  at  law.  But  formerly 
the  practice  was  different,  and  suits  at  law,  the  courts  being  incapable 
of  giving  effect  to  this  equity,  were  often  enjoined  where  the  party 
insisted  on  his  rights  at  law  contrary  to  the  equitable  doctrine,  as 
in  Raw  v.  PotSf  Stiles  v.  Cowpery  and  Farmer  v.  Webber,  qua  supra. 

It  would  have  a  tendency  to  mislead  us  in  the  present  inquiry,  as 
there  is  reason  to  suspect  that  it  has  sometimes  misled  others,  if  we 
should  confound  this  doctrine  of  equity  with  the  leaal  estoppel  iy 
matter  in  pais.  The  equitable  estoppel  and  legal  estoppel  agree 
indeed  in  this,  that  they  both  preclude  from  showing  the  truth  in 
the  individual  case.    The  grounds,  however,  on  which  they  do  it 
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are  not  only  different,  but  directly  opposite.  The  legal  estoppel 
slicU  out  the  truth,  and  ulso  the  equity  and  justice  of  the  individual 
case,  on  account  of  the  supposed  paramount  importance  of  rigor- 
ously enforcing  a  certain  and  unvarying  maxim  of  the  law.  Foi 
reasons  of  general  policy,  a  record  is  held  to  import  incontrovertibk 
verity,  and  for  the  same  reason  a  party  is  not  permitted  to  oontradici 
his  solemn  admission  by  deed.  And  the  same  is  equally  true  of 
legal  estoppels  by  vmtter  in  pais.  Certain  acts  done  out  of  court 
and  without  deed  were,  by  a  technical  and  unyielding  rule  of  law, 
upheld  on  like  grounds  of  public  policy,  and  followed  always  by 
certain  legal  consequences.  The  legal  effect  of  such  acts  was  not 
permitted  to  be  controverted  by  proof. 

Tl)us,  if  one  accepts  a  lease  and  enters  under  it,  he  is  estopped  to 
claim  any  other  estate  in  the  land  during  the  term ;  he  cannot  show 
that  he  owned  the  land  when  the  lease  was  made.  Estoppels  by 
matter  in  pais  were  few  in  number,  and  all  of  this  general  and  well- 
defined  character;  and  they  all  enforced  some  technical  rule  of  the 
law  against  the  truth,  and  also  against  the  justice  and  equity  of  the 
individual  case.  Coke,  in  his  examination  of  the  different  kinds  of 
estoppel  by  matter  inpaisy  enumerates  the  following  : 

"  By  livery,  by  entry,  by  acceptance  of  rent,  by  partition,  and  by 
acceptance  of  an  estate."  Co.  Lit  352,  a.  In  Lyon  v.  Reedy  13  M. 
&  W.  309,  Parke,  B.,  speaking  of  legal  estoppels  by  matter  in  pais, 
says :  "  They  are  but  few,  and  are  pointed  out  by  Lord  Coke.  Co. 
Lit  352,  a.  They  are  still  cases  which  anciently  really  were,  and  in 
contemplation  of  law  have  always  continued  to  be,  acts  of  notoriety 
no  less  solemn  than  the  execution  of  a  deed,  such  as  livery,  accept- 
ance of  an  estatOi  and  the  like.  Whether  a  party  had  or  had  not 
concurred  in  an  act  of  this  sort  was  deemed  a  matter  which  there 
could  be  no  difficulty  in  ascertaining,  and  then  the  legal  conse- 
quences follow. '^ 

In  the  authorities  which  contain  the  most  complete  enumeration 
of  the  different  kinds  of  legal  estoppels  and  the  fullest  discussion  of 
the  law  on  the  subject,  I  find  no  allusion  to  the  equitable  estoppel 
which  we  are  now  considering.  All  legal  estoppels,  whether  by 
record,  by  deed,  or  by  nuUter  in  pais,  depended  on  strict  legal  rules, 
ind  shut  out  proof  of  the  truth  and  justice  of  the  individual  case. 
Viner's  Abr.,  Estopjwl,  passim;  Lyon  v.  Reed,  13  M.  &  W.  309  j 
Freeman  v.  Cooke,  2  Ex.  658. 

For  this  reason,  because  legal  estoppels,  whether  by  record,  deed. 
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or  matter  in  pais,  shut  oat  proof  of  the  truth  and  juatioe  ci  indi- 
ridual  cases,  they  hare  been  called  odious^  and  have  been  construed 
with  much  strictness  against  parties  that  set  them  up.  They  were 
formerly  required,  like  other  defenses  regarded  as  inequitsble,  to  be 
pleaded  with  certainty  to  a  certain  intent  in  every  particular.  If 
they  were  relied  on  by  way  of  averment  and  tried  by  the  jury,  the 
jury  might  find,  and  according  to  some  authorities  were  bound  by 
their  oath  veriiatem  dicere  to  find,  according  to  the  truth  of  the 
case  regardless  of  the  estoppel.  Triab  Per  Pais,  284 ;  Co.  Lit  227, 
a  ;  Oom.  Dig.,  Estoppel  (S.  5).  The  practice  is  now  different,  and 
legal  estopi)el8  may  be  relied  on,  when  given  in  evidence,  without 
being  specially  pleaded.  Legal  estoppels  exclude  evidence  of  the 
truth  and  the  equity  of  the  particular  case  to  support  a  strict  rule 
of  law,  on  grounds  of  public  policy. 

Equitable  estoppels  are  admitted  on  the  exactly  opposite  ground 
of  promoting  the  equity  and  justice  of  the  individual  case  by  pre* 
venting  a  party  from  asserting  his  rights  under  a  general  technical 
rule  of  law,  when  he  has  so  conducted  himself  that  it  would  be  con- 
trary to  equity  and  good  conscience  for  him  to  allege  and  prove  the 
truth.  The  facts  upon  which  equitable  estoppels  depend  are  usually 
proved  by  oral  evidence ;  and  the  evidence  should  doubtless  be  care- 
fully scrutinized,  and  be  full  and  satisfactory,  before  it  should  be 
admitted  to  estop  the  party  from  showing  the  tmth,  especially  in 
cases  affecting  the  title  to  land.  But  where  the  finets  are  clearly 
proved,  the  maxim  that  estoppels  are  odious — which  was  used  in 
reference  to  legal  estoppels,  because  they  shut  out  the  truth  and 
justice  of  the  case — ought  not  to  be  applied  to  these  equitable 
estoppels,  as  it  has  sometimes  been,  inadvertently  as  I  think,  from 
a  supposed  analogy  with  the  legal  estoppel  by  maiter  in  pais^  to 
which  they  have,  in  this  respect,  no  resemblance  whatever.  Ld. 
Campbell,  in  Howard  y.  Hudson,  2  Ellis  &  Bl.  10;  Andrews  y. 
Lyons,  11  Allen,  349,  351.  In  other  cases,  where  more  attention 
has  been  paid  to  the  real  nature  of  this  equitable  doctrine,  it  has 
been  held  that  such  estoppels  are  not  odious,  and  to  be  construed 
strictly,  but  are  entitled  to  a  fair  and  liberal  application,  like  other 
equitable  doctrines  which  are  admitted  to  suppress  fraud  and  pro- 
mote honesty  and  fair  dealing.  Mbllob  and  Comfton,  Justices, 
in  AshpiM  v.  Bryan,  8  Best  &  Smith,  472 ;  Cowbn',  J.,  in  DeM  t. 
Oddl,  3  fiUl,  220 ;  Corn.  v.  Moiz,  10  Barr.  530,  531 ;  Buckingham  v. 
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Hanna,  2  Ohio  St  557 ;  Van  Bensselaer  t.  Eeam$jf,  11  How.  3^6 ; 
Prsiion  t.  Mann,  25  Conn.  118, 128. 

In  this  equitable  estoppel,  the  party  is  forbidden  to  set  up  his 
legal  title  becanse  he  has  so  oonduoted  himself  that  to  do  it  would 
be  contrary  to  equity  and  good  conscience.  As  in  other  cases  of 
fraud  and  dishonesty,  the  circumstances  out  of  which  the  question 
may  arise  are  of  infinite  rariety;  and,  unless  courts  at  law  are  wil- 
ling to  abdicate  the  duty  of  administering  the  equitable  doctrine 
effectuaUy  in  suppression  of  fraud  and  dishonesty,  the  application 
of  it  cannot  be  confined  within  the  limit  of  any  narrow  technical 
definition,  such  as  will  relicTe  courts  from  looking,  as  in  other  cases 
depending  on  fraud  and  dishonesty,  to  the  circumstances  of  each 
individual  case.  Certain  general  rules  will  doubtless  apply,  as  in 
other  cases  where  relief  is  sought  on  such  grounds.  But  I  find 
myself  unable  to  agree  with  the  authorities  where  the  old  maxim, 
that  legal  estopi)els  are  odious,  has  been  applied  to  this  equitable 
estoppel,  and  where  attempts  have  been  made  to  lay  down  strict 
definitions,  such  as  would  defeat  the  remedy  in  a  large  proportion 
of  the  cases  that  fall  within  the  principle  on  which  the  doctrine  is 
founded. 

The  doctrine  having  been  borrowed  from  equity,  courts  at  law 
that  have  adopted  it  should  obviously  look  to  the  practice  iu 
equity  for  their  guide  in  the  application  of  it;  and  in  equity,  the 
doctrine  has  been  liberally  applied  to  suppress  fraud  and  enforce 
honesty  and  fair  dealing,  without  any  attempt  to  confine  the 
doctrine  within  the  limits  of  a  strict  definition.  For  instance, 
the  doctrine  has  not  in  equity  been  limited  to  cases  where 
there  was  an  actual  intention  to  deceive.  The  cases  are 
numerous  where  the  party  who  was  estopped  by  his  declara- 
tions or  his -conduct  to  set  up  his  legal  title,  was  ignorant  of  it 
at  the  time,  and  of  course  could  have  had  no  actual  intention  to 
deceive  by  concealing  his  title.  Yet,  if  the  circumstances  were 
such  that  he  ought  to  have  informed  himself,  it  has  been  held  to  be 
contrary  to  equity  and  good  conscience  to  set  up  his  title,  though  he 
was  in  fact  ignorant  of  it  when  he  made  the  representationa  Hobba 
T.  Norton,  Hunsden  v.  Oheyney,  Teasdah  v.  Teasdale,  qua  supra; 
and  Burrowes  v.  Lock,  10  Yes.  470.  So  if  the  party  knew  the  facts, 
but  mistook  the  law.  Storrs  v.  Barker,  6  Johns.  Ch.  166.  !Nor  is 
it  necessary  in  equity  that  the  intention  should  be  to  deceive  any 
narticular  individual  or  individuals.     If   the  representations  are 
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Buch,  and  made  in  such  ciroumstances,  that  all  persons  interested  in 
the  subject  have  the  right  to  rely  on  them  as  trae,  their  truth  can- 
ma  he  denied  by  the  party  that  has  made  t^^em  against  any  one  who 
hjis  trustod  to  them  and  acted  on  them.  Oale  v.  Lindo,  Farmer  j 
Wehber,  qua  supra, 

I  n  the  much  and  well-considered  case  of  Predion  v.  Mann^  25  Conn. 
IIS.  1*28,  Storrs,  J.,  in  delivering  the  opinion  of  the  court,  says: 
**  The  doctrine  of  estoppel  in  paiSy  notwithstanding  the  great  num- 
ber of  cases  which  have  turned  upon  it  and  are  reported  in  the  books, 
CHniiot  be  said  even  yet  to  rest  upon  any  determinate  legal  test  which 
will  reconcile  the  decisions,  or  will  embrace  all  transactions  to  which 
the  general  principles  of  equitable  necessity  wherein  it  originated 
demand  that  it  should  be  applied.  In  fact,  it  is  because  it  is  so 
peculiarly  a  doctrine  of  practical  equity,  that  its  technical  applicii- 
tion  is  so  difficult,  and  its  reduction  to  the  form  of  abstract  rorniulas 
is  still  unaccomplished."  This  was  said  in  1856,  and  littl  •  has 
since  been  done  toward  extricating  the  doctrine  from  the  confusion 
and  conflict  of  authority  with  which  it  was  then  embarrassed. 
This,  as  I  think,  has  been  caused  by  the  fact  that  courts  iiave  con- 
tinued to  exercise  their  ingenuity  in  the  vain  attempt  to  compress  a 
broad  doctrine  of  equity  within  the  narrow  limits  of  a  technical 
definition. 

The  case  of  Pickard  v.  Sears,  6  Ad.  &  Ellis,  469,  decided  as  late 
as  1837,  appears  to  have  been  regarded,  both  in  England  and  in  this 
country,  as  the  leading  case  at  law  on  this  subject  It  was  trover 
by  tlie  mortgagee  of  personal  goods  against  tbe  defendants,  who 
were  purchasers  at  a  sherifl^'s  sale  on  execution  against  the  mortga- 
gor. The  facts  set  up  in  defense  were,  that  the  plaintiff  was  present 
at  the  sale,  did  not  disclose  his  title  as  mortgagee,  and  encouraged 
the  defendants  to  purchase.  The  (question  on  trial  was  as  to  the 
property  of  the  plaintiff  in  the  goods,  and  Lord  Dexman  directed 
a  verdict  for  the  plaintiff.  A  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  was  made  absolnte. 

In  delivering  the  judgment  of  the  court.  Lord  Denman  said: 
"His  (the  plaintitF's)  title  having  been  established,  the  property 
could  only  be  divested  by  gift  or  sale,  of  which  no  specific  act  was 
even  surmised.  But  the  rule  of  law  is  clear,  that  where  one,  by  his 
words  or  conduct,  willfully  causes  another  to  believe  the  existence  ol 
a  certain  state  of  things,  and  induces  him  to  act  on  that  belief  so 
.IS  to  alter  his  own  pievious  position,  the  former  is  concluded  from 
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averring  a  different  state  of  things  as  existing  at  the  same  tirae ;  and 
the  plaintiff  might  have  parted  with  his  interest  in  the  property  by 
a  verbal  gift  or  sale,  without  any  other  formalities  that  threw  tech- 
nical difficulties  in  the  way  of  legal  evidence.  And  we  think  his 
conduct  in  standing  by  and  giving  a  kind  of  sanction  to  the  pro* 
ceedings  under  the  execution  was  a  fact  of  such  a  nature  that  the 
opinion  of  the  jury  ought  to  have  been  taken  whether  he  had  not, 
in  point  of  fact,  ceased  to  be  the  owner.^ 

It  is  worthy  of  note,  that  in  this  suit  at  law  the  court,  so  late  as 
1837,  after  stating  the  general  equitable  doctrine,  did  not  venture  to 
put  the  defense  directly  on  the  ground  that  the  plaintiff  was  estopped 
by  his  conduct  to  prove  the  truth  of  the  case,  but  allowed  the  facta 
to  go  to  the  jury  as  evidence  that  the  plaintiff,  in  some  undefined 
and  mysterious  way,  had  pai*ted  with  his  property  in  the  goods :  so 
late  and  so  reluctant  were  the  courts  to  admit  in  suits  at  law  this 
defense,  which  depended  on  fraud  and  dishonesty,  and  which 
belonged,  originally  and  appropriately,  to  the  jurisdiction  in  equity. 

It  can  hardly  be  supposed  that  Lord  Denman,  in  the  statement 
which  he  made  of  this  equitable  doctrine  in  reference  to  the  facts  of 
that  case,  understood  that  he  was  laying  down  a  technical  definition 
fixing  the  limits  of  the  doctrine,  and  excluding  all  cases  that  did 
not  come  clearly  within  the  terms  wnich  he  used  on  that  occasion. 
Nevertheless,  these  remarks  of  LorJ  Denman  have  often  been 
treated  as  a  sort  of  authoritative  text,  covering  the  whole  ground, 
which  it  was  the  business  of  courts  in  later  cases  to  expound  and 
explain.  And  it  is  curious  to  observe  what  different  and  contradic- 
tory interpretations  have  been  put  on  his  statement  of  the  equitable 
doctrine.  It  has  been  cited  in  Massachusetts  as  authority  for  decis- 
ions, in  which  it  has  been  held  that  the  representations,  to  estop  the 
party  from  showing  they  were  not  true,  must  have  been  made  with 
the  intent  to  deceive,  and  the  intent  to  deceive  the  party  who  seta 
up  the  defense.  Plumer  v.  Lord,  9  Allen,  455 ;  Andrews  v,  Lyona^ 
11  id.  349.  And  in  California  the  same  case  has  been  relied  on  for 
the  rule  that  where  a  representation  comes  in  any  way  to  the  ears  of 
a  party,  who  acts  on  it,  the  party  making  the  representation  is 
estopped  to  deny  its  truth  unless  it  had  the  character  of  a  confiden- 
tial communication.  MiichM  v.  Reedy  9  Cal.  204.  In  England  it 
has  been  treated  as  a  statement  of  the  equitable  doctrine  made  in 
reference  to  the  circumstances  of  that  case,  and  not  intended  as  a 
"ormal  and  complete  definition.    Freeman  v.   Cooke^  2  Ex.  654; 
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Gregg  t.  Wells,  10  A.  &  E.  90 ;  Jorden  y.  Money ,  5  House  of  Lords 
Gas.  212. 

It  would  be  a  laboricfos  and  not  a  profitable  task  to  attempt  an 
analysis  of  all  the  recent  decisions  on  this  subject  I  will  briefly 
advert  to  some  of  those  which  appear  to  be  the  most  important 

In  Plumer  t.  Lord,  9  Allen,  455,  it  was  held,  that  to  create  an 
estoppel  inpaie,  the  declarations  or  acts  must  hare  been  accompa- 
nied with  a  design  to  mislead;  and  Langdon  v. Doudf  10  Allen,  433, 
is  to  the  same  point  In  Andrewe  t.  LyonSy  11  id.  349,  the 
court  went  one  step  further,  and  decided  that  the  declarations  or 
acts  must  have  been  accompanied  with  a  de^gn  to  deceive  the  party 
who  sets  up  the  estoppel,  and  induce  him  to  act .  on  them ;  and  in 
this  last  case  it  is  said  that  such  an  estoppel  shuts  out  the  truth, 
and  is  odious,  and  must  be  strictly  proved.  In  JBdwes  v.  Marchatil, 
1  Curtis'  C.  G.  144,  the  rule  is  laid  down  that  to  be  estopped  the 
party  must  have  designedly  made  admissions  inconsistent  with  the 
defense  or  claim  which  he  proposes  to  set  up,  and  another,  with  his 
knowledge  and  consent^  so  acted  on  this  admission  that  he  will  be 
injured  by  allowing  the  admission  to  be  disputed;  and  this  rule  is 
cited  and  apparently  approved  in  Audenreid  v.  Belieley,  5  Allen, 
382. 

In  these  cases,  it  is  to  be  observed,  the  court  have  not  been  con- 
tent with  saying,  in  reference  to  the  facts  before  them,  that  if  certain 
things  concurred  in  the  case  it  would  fall  within  the  equitable  doc- 
trine and  the  party  would  be  estopped,  but  they  have  undertaken  to 
lay  down  a  strict  legal  definition  of  general  application,  excluding 
from  the  operation  of  the  doctrine  all  cases  that  do  not  fall  within 
the  terms  of  the  definition.  Applying  the  rule,  as  laid  down  in 
Hawes  v.  Marchant,  to  the  present  case;  if  Horn  had  known  that 
Cole  had  a  demand  against  Charles  E.  Horn,  had  falsely  represented 
to  Cole  that  the  goods  belonged  to  Charles  with  the  design  to  deceive 
him  and  induce  him  to  attach  the  goods  as  the  property  of  Charles, 
and  Cole,  relying  on  the  representation,  had  taken  the  goods  as  the 
property  of  Charles  and  as  Horn  intended,  yet,  if  after  he  had  made 
the  false  representation  he  did  not  know  that  the  goods  were  taken 
jis  the  property  of  Charles,  and  assent  that  they  should  be  so  taken, 
he  would  not  be  estopped  to  set  up  his  own  title  in  the  goods.  The 
statement  that  another  party  must  have  acted  on  the  false  statement 
frith  his  knowledge  and  assent  must  mean  this,  or  it  can  mean 
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nothing;  for  he  could  not  know  that  he  had  acted  on  it  at  all  until 
the  act  was  done  and  accomplished. 

The  remark  of  Lord  Campbell  in  Howard  t.  Sisdsofh  9^^  supra^ 
though  not  called  for  by  the  case,  is  to'  the  effect  that  the  represen- 
tation must  have  been  intended  to  deceire. 

These  authorities  would  seem  to  sustain  the  plaintiff's  counsel 
fiilly  in  his  position  that  the  false  representation  must  not  only  be 
intended  to  deceive,  but  also  to  deceive  the  identical  party  that  acted 
on  them. 

There  are,  however,  authorities  of  equal  respecfcability,  and  in 
greater  numbers,  which  maintain  a  different  doctrine. 

In  England,  the  case  of  Pickard  v.  Sears  does  not  appear  to  have 
been  understood  as  intended  to  lay  down  a  complete  definition  of 
the  equitable  doctrine  excluding  all  cases  that  could  not  be  brought 
within  the  terms  of  the  remarks  made  by  Lord  Denhan.  In  Free- 
man V.  Gooke^  2  Ex.  654,  it  was  held  that  the  term  willfully^  used  in 
Pickard  v.  Sears^  was  not  to  be  understood  in  the  sense  of  malicp- 
ausly;  and  that  whatever  *a  man's  real  meaning  may  be,  if  he  so 
conducts  himself  that  a  reasonable  man  would  take  the  representa- 
tion to  be  true,  and  believe  it  was  meant  he  should  act  on  it,  and  he 
did  act  on  it  as  true,  the  party  making  the  representation  would  be 
equally  precluded  from  contesting  its  truth.  This  is  wholly  incon- 
sistent  with  the  notion  that  an  intention  to  deceive  is  an  essentia] 
ingredient  of  the  representation,  which  precludes  the  party  making 
it  from  showing  that  it  was  false.  So  in  Jorden  v.  Money^  5  House 
of  Lords  Oas.  212,  it  was  held  not  to  be  necessary  that  the  party 
making  the  representations  should  know  that  they  were  false ;  that 
no  fraud  need  have  been  intended  at  the  time ;  but  if  the  party 
untoUiingly  mislead  another,  you  must  add  that  he  has  misled  him 
under  such  circumstances  that  he  had  reasonable  ground  for  sup- 
posing that  the  person  whom  he  was  misleading  would  act  upon 
what  he  was  saying. 

In  Gregg  v.  Weils^  10  A.  &  E.  90,  Lord  Denman  says,  "  Pickard 
V.  Sears  was  in  my  mind  at  the  time  of  the  trial,  and  the  principle 
of  that  case  may  be  stated  even  more  broadly  than  it  is  there  laid 
down.  A  party  who  negligently  or  culpably  stands  by  and  allows 
another  to  coniract  on  the  faith  and  understanding  of  a  fact  which 
he  can  contradict,  cannot  afterward  dispute  that  fact  in  the  action 
against  the  person  whom  he  has  himself  assisted  in  deceiving.^'  This 
shows  that  Lord  Dekman  did  not  himself  understand  that  his 
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remarks  in  Pickard  y.  Sear$  were  to  be  taken  as  a  definition  and 
limitation  of  the  equitable  doctrine,  for  he  says  the  principle  of  the 
case  might  be  stated  more  broadly  than  it  is  laid  down  there,  and 
may  include  the  case  of  culpable  negligence.  So  Hobba  v.  Norton^ 
1  Vem.  136;  Hunsden  y.  Clieyneyy  2  id.  150;  TeascUdey.  Te^isdale^ 
13  Viner,  639 ;  Burrowes  v.  Lock,  10  Ves.  475,  before  cited,  show 
that  the  practice  in  equity  does  not  require  that  there  should  in  all 
cases  be  an  intention  to  deceiye,  or  even  a  knowledge  that  th«  rep- 
resentation was  false. 

We  come  now  to  the  decisions  in  this  country,  which  give  a 
broader  application  to  this  doctrine  than  those  before  cited. 

In  Dezell  y.  Odette  3  Hill,  221,  the  general  doctrine  is  said  to  be 
that  when  a  party,  either  by  his  declarations  or  his  conduct,  has 
influenced  a  third  person  to  act  in  a  particular  manner,  he  will  not 
be  afterward  permitted  to.  deny  the  truth  of  the  admission  if  the 
consequence  would  be  to  work  an  injury  to  such  third  person,  and 
that  in  such  case  it  must  appear,  first,  that  he  made  an  admission 
which  is  clearly  inconsistent  with  the  eyidence  he  proposes  to  give, 
or  the  claim  which  he  proposes  to  set  up;  second,  that  the  party 
has  acted  on  the  admission;  third,  that  he  will  be  injured  by  allow- 
ing the  truth  of  the  admission  to  be  disputed.  According  to  this 
intei*})retation  of  the  equitable  doctrine,  it  would  seem  not  to  be 
necessary  that  the  representation  should  be  intended  to  deceiye  or 
that  the  party  making  it  should  know  it  to  be  false,  or  that  it  should 
be  intended  the  party  should  act  on  it,  who  does  so  in  fact,  and  is 
deceived  by  it.  The  rule  of  this  case  has  been  adopted  and  followed 
in  Newman  v.  Hook^  37  Miss.  207 ;  Carpenter  y.  StUtoeUy  12  Barb. 
135,  and  Eldred  v.  HazleU,  33  Penn.  St.  316. 

In  Jioe  V.  Jerome^  18  Conn.  138,  the  general  doctrine  is  stated  to 
be,  that  where  one  person  by  his  words  or  conduct  causes  another 
to  believe  in  a  certain  state  of  things,  and  thus  induces  him  to  act 
on  that  belief  so  as  injuriously  to  affect  his  previous  position,  he  is 
concluded  from  averring  a  different  state  of  things  as  existing  at 
the  time ;  and  this  rule  was  followed  in  the  later  cases  of  Cowles  y. 
liacony  21  Conn.  451,  and  Dyer  v.  Cady^  20  Conn.  563 ;  and  in 
Preston  v.  Mann,  25  Conn.  118,  before  cited,  it  is  said  that  the 
doctrine  did  not  then  rest  on  any  determinate  legal  test  which  will 
embrace  all  transactions  to  which  the  general  principles  of  equity,  in 
which  it  originated,  demand  that  it  should  be  applied. 

Buchanan  y.  Moarey  13  S.  &  B.  304,  306,  is  to  the  point  tfa^t 
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though  the  party  believed  his  represvutation  to  be  trne,  and  made  it 
Qnder  a  mistake,  he  is  estopped  to  show  that  he  made  the  represen- 
Ution  innocently  belienng  it  to  be  true,  provided  the  other  part^ 
acted  on  it,  and  had  reason  to  act  on  it,  as  true.  So  in  Strong  y 
ElUworihy  26  Vt.  366,  it  is  said  by  Rbdfield,  0.  J.,  that  he  who  by 
his  words  or  actions,  or  his  silence  even,  intentionally  or  carelessly 
induces  another  to  do  an  act  which  he  would  not  otherwise  have 
done,  and  which  will  prove  injurious  to  him  if  he  is  not  allowed  to 
insist  on  the  fulfillment,  may  insist  on  sue))  fultillment,  and  that  the 
doctrine  of  equitable  estoppels  lies  at  the  foundation  of  morals.  In 
Mitchell  V.  Reedy  9  CaL  204,  it  was  held  that  where  a  statement  made 
to  a  third  person  is  not  confidential,  but  general,  and  is  acted  on  by 
others,  the  party  making  the  declaration  is  estopped  to  deny  its 
truth  ;  that  the  intention  with  which  the  declaration  is  made  is  not 
material,  except,  perhaps,  where  it  is  confidential.  This  case,  and 
Quirk  V.  Hiatnas,  6  Mich.  76,  are  authorities  that  to  work  tlie 
estoppel  it  is  not  necessary  the  declaration  should  be  made  to  the 
party  who  acts  on  it,  nor  in  his  presence,  nor  that  the  declaration 
shonld  be  intended  to  come  to  the  knowledge  of  any  particular 
person. 

In  a  suit  at  law  to  recover  damages  for  a  false  affirmation  that  th? 
signer  of  a  note  was  of  age,  it  was  decided,  in  Lobdell  v.  Bakery  1 
Mete.  193,  that  it  was  not  necessary  to  allege  or  prove  that  the 
defendant  knew  the  signer  was  an  infant.  Wilde,  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  A  party  may  render  himself  liable 
in  an  action  for  damages  to  a  party  prejudiced  by  a  false  affirmation, 
though  not  made  with  any  fraudulent  intention."  This,  it  may  be 
ssiid,  is  not  directly  in  point,  but  the  only  difference  is  in  the  form 
of  the  remedy.  The  principle  involved  is  the  same,  whether  the 
question  is  raised  in  a  suit  to  recover  damages  for  the  false  represen- 
tation, or  redress  is  sought  by  estopping  the  party  to  prove  the  false- 
hood of  the  representation.  Both  cases  go  on  the  same  general 
gronnd,  that  the  party  is  responsible  for  the  consequences  of  his 
false  representation. 

There  are  numerous  authorities  that  it  is  not  necessary  to  the 
estoppel  that  the  declarations  or  conduct  should  be  intended  tc 
deceive  any  particular  person  or  persons ;  that  if  they  were  intended 
to  deceive  generally,  or  were  of  such  a  character  and  made  in  such 
circumstances  that  it  must  have  been  understood  they  were  likely  tc 
deceive,  and  any  person  nsmg  due  diligence  was  in  fact  deci^ived 
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by  them,  it  is  enough.  Oregg  t.  WellSy  10  A.  &  £.  90 ;  Wendell  t« 
Van  RensselaeTy  1  Johns.  Gh.  353 ;  Adams  CoufUy  v.  Browuy  16 
Ohio  St  78 ;  Dezell  y.  Odell,  3  HUl,  221;  Quirk  y.  Thomas,  6  Mich. 
76 ;  Mtlchell  y.  Reed,  9  Gal.  204. 

It  has  been  declared  in  many  cases  that  this  equitable  estoppel 
inyolyes  a  question  of  legal  ethics,  and  applies  whereyer  a  party  has 
made  a  representation,  by  words  or  conduct,  which  he  cannot  in 
equity  and  good  conscience  proye  to  be  false ;  and  that  this  kind 
of  estoppel,  being  a  broad  doctrine  of  equity,  cannot  be  limited  in 
application  by  the  terms  of  any  narrow  legal  definition.  In  the 
Canal  Co.  y.  Hathaway ,  8  Wend.  483,  it  is  said  by  Sutherland,  J.» 
that  the  party  is  estopped  when  in  good  conscience  and  equity  he 
ought  not  to  be  permitted  to  gainsay  his  admission  ;  and  in  the  same 
case,  by  Nelson,  J., ''  from  the  means  in  which  the  party  must 
ayail  himself  of  these  estoppels,  it  is  obyious  that  there  can  be  no 
fixed  and  settled  rules  of  uniyersal  application."  And  in  Dezell  y. 
Odell,  3  Hill,  225,  Bronsok,  J.,  adopting  the  language  of  Nblsok, 
J.,  in  the  Canal  Co.  y.  Hathaway ,  adds,  '^  It  is  a  question  of  ethics.** 
In  Strong  y.  Ellsworth,  26  Vt,  Redfield,  J.,  says  the  doctrine  lies 
at  the  foundation  of  morals.  In  Lucas  y.  Hart,  5  Iowa,  415,  the 
court  hold  that  ^'  in  these  estoppels  there  can  be  no  fixed  and  settled 
rules  of  conyenient  application  to  regulate  them  as  in  technical  legal 
estoppels ;  that  in  many,  and  probably  in  most  instances,  whether 
the  act  or  admission  shall  operate  as  an  estoppel  or  not  must  depend 
on  the  circumstances  of  the  case,  though  there  are  some  general 
rules  which  may  materially  assist  in  the  examination  of  such  cases.'' 
In  the  application  of  these  general  rules  to  that  case,  the  court 
decided  that  the  acts  and  admissions  of  the  respondent  estopped 
him  from  asserting  his  title  to  the  property  in  question ;  that  to 
permit  him  to  do  it  would  be  '<  unconscionable,  and  contrary  to  that 
fairness  and  honest  dealing  which  courts  of  equity  seek  eyer  to  pro* 
mote  and  encourage." 

In  Frost  y.  The  Saratoga  Co.,  5  Denio,  154,  it  is  said  by  Beards- 
let,  G.  J.,  that  such  an  estoppel  is  a  question  of  ethics,  and  ve 
allowed  to  preyent  fraud  and  injustice,  and  exists  whereyer  a  party 
cannot  in  good  conscience  gainsay  his  own  acts  or  assertions.  The 
case  of  Preston  y.  Mann,  25  Gonn.  118,  is  strong  to  the  point  that 
this  estoppel,  depending  on  a  broad  doctrine  of  equity,  cannot  be 
goyerned  in  application  by  narrow  and  strict  rules  of  constmotioii, 
auch  as  haye  preyailed  in  legal  estoppels. 
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In  some  if  not  most  of  the  cases,  in  which  it  is  said  that  if  a  party 
makes  representations  intending  to  deceive  the  party  that  acts  on 
them,  the  equitable  estoppel  applies,  it  was  not  intended,  as  I  think, 
to  lay  down  a  rule  excluding  all  cases  that  did  not  fall  within  the 
statement  made  in  reference  to  the  facts  of  the  case  then  under  con- 
sideration ;  that  what  is  said  is  not  to  be  taken  as  a  rule  to  limit 
and  define  the  doctrine  and  exclude  all  other  cases.  They  say,  if 
such  and  such  things  concur,  this  case  will  fall  within  the  doctrine; 
but  they  do  not  intend  to  say  no  other  cases  are  within  it.  For 
example,  in  Kinney  t.  Famsworthy  17  Conn.  361,  Storrs,  J.,  says 
that  "  admissions  which  have  been  the  means,  designedly y  of  leading 
others  to  a  particular  course  of  conduct,  cannot  afterward  be  con- 
scientiously retracted  by  one  who  has  made  them.*'  He  could  not 
haye  intended  to  lay  down  the  rule  that  one  would  in  no  case  be 
estopped  by  a  representation  not  designed  to  deceive,  because  the 
same  judge,  in  Preston  v.  Mann^  says,  ''The  doctrine  is  not  reduced 
to  the  limits  of  any  formula,"  and  "  whatever  the  motive  may  be,  if 
one  BO  acts  or  speaks  that  the  natural  consequence  of  his  words  or 
conduct  will  be  to  influence  another  to  change  his  condition,  he  is 
iegally  charged  with  the  intent  to  induce  the  other  to  believe  and 
to  act  on  that  belief,  if  such  proves  to  be  the  result."  So  liOrd 
Dekhak,  speaking,  in  Oregg  v.  Wells^  10  A.  &  E.  90,  of  his  judg- 
ment in  Pickard  v.  SearSy  says,  "  The  principle  of  that  case  may  be 
stated  even  more  broadly  than  it  is  there  laid  down." 

In  this  State  we  have  several  cases  where  the  general  question  has 
been  more  or  less  considered.  In  Wells  v.  Pierce^  27  N.  H.  503,  the 
doctrine  of  equitable  estoppel  was  traced  to  its  origin  in  equity,  and 
it  was  held  that  if  the  owner  actively  encourages  the  purchase  of  his 
property  from  another,  he  will  be  precluded  from  claiming  it,  though 
he  was  not  aware  of  his  interest  at  the  time ;  which  is  clearly  in  con- 
flict with  the  notion  that  the  representation  must  be  accompanied 
with  an  intention  to  deceive.  In  Davis  v.  Handy,  37  N.  H.  65,  the 
doctrine  of  Wells  v.  Pierce  was  approved  and  applied.  In  the  recent 
case  of  Drew  v.  Kimball,  43  N.  H.  285,  one  point  directly  involved 
was,  whether  it  was  necessary  that  the  party  to  be  estopped  should 
intend  to  deceive  and  defraud  the  individual  to  whom  the  represen- 
tation was  made,  and  who  set  up  the  defense ;  and  it  was  held  that 
it  was  not  necessary.  Indeed,  it  seems  to  me  that  it  would  be  trifling 
with  a  doctrine  depending  on  equity  and  good  conscience  to  hold 
otherwise.    So,  if  a  representation  was  intended  to  deceive  one  man« 
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and  it  in  fact  deceived  and  defrauded  another.  Then  again,  if  the 
representiition  were  intended  to  have  one  operation,  and,  as  it  turned 
out,  deceived  and  defrauded  by  another  method  not  contemplated 
by  the  party  at  the  time,  but  still  the  natural  consequence  of  the 
representation,  it  would  be  quibbling  with  a  doctrine  dependiufi:  for 
its  application  on  the  morality  of  the  act  to  hold  that  the  party 
would  not  be  answerable  for  the  consequences  of  his  false  and  fraud- 
ulent representation  as  much  as  if  it  had  taken  effect  on  the  party 
and  in  the  manner  intended.  In  a  case  de})ending  on  a  question  of 
*'  legal  ethics,"  it  would  bring  down  the  morality  of  the  law  to  a 
very  low  standard  to  hold  that  a  party  was  not  liable  for  the  wrong 
caused  by  his  fraud  to  one  man,  because  the  fraud  was  contrived 
against  another  man. 

In  Drew  v.  Kimball  the  case  did  not  raise  the  precise  point  taken 
in  this  case.  But,  on  a  full  discussion  of  the  general  doctrine  and 
a  review  of  the  authorities,  the  court,  adopting  the  hypothetical  case 
put  by  Parke,  B.,  in  Freeman  v.  Cookey  say:  "If,  whatever  a  man's 
intentions  may  be,  he  so  conducts  himself  that  a  reasonable  man 
would  take  the  representation  to  be  true,  and  believe  it  was  meant 
he  should  act  upon  it,  and  he  did  act  upon  it  as  true,  the  party  mak* 
ing  the  representation  would  be  equally  precluded  from  contestii:g 
its  truth.  In  short,  the  representations  are  to  be  regarded  as  willfu': 
when  the  person  making  them  means  them  to  be  acted  on,  or  if, 
without  regard  to  intention,  he  so  conducts  himself  that  a  reasonable 
man  would  take  the  representation  to  be  true,  and  believe  it  was 
meant  he  should  act  on  it." 

There  have  been  several  other  cases  in  this  State  where  this  equi- 
table  doctnne  has  been  considered  and  applied.  Tliompson  v.  Sanborn^ 
11  N.  H.  201 ;  Simons  v.  Steele,  36  id.  73 ;  McMahon  v.  Portsjnouth 
Ins.  Co,y  22  id.  15 ;  Odli?i  v.  Gove,  41  id.  473 ;  Corbeti  v.  Norcrosa^ 
35  id,  99,  115 ;  Richardson  v.  Chickering,  41  id.  380,  385.  Though 
I  do  not  find  that  the  precise  point  taken  here  for  the  plaintiff  has 
been  directly  decided  in  any  of  our  cases,  yet  the  general  current  of 
our  decisions  on  the  subject  tends  to  a  liberal  application  of  the 
doctrine  for  the  suppression  of  fraud  and  dishonesty,  and  the  pro- 
motion of  justice  and  fair  dealing.  No  disposition  has  been  shown 
in  the  courts  of  this  State  to  treat  this  equitable  estoppel  as  odionsi 
and  embarrass  its  application  by  attempts  to  confine  it  within  the 
limits  of  a  narrow  technical  definition.  'We  are  content  to  follow 
where  the  spirit  and  general  tone  of  thesp  decisions  lead ;  and  they 
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lead  plainly  to  the  oonclusion,  that,  where  a  man  makes  a  statement 
disclaiming  his  title  to  property,  in  a  manner  and  under  circum- 
stances such  as  he  must  understand  those  who  heard  the  statement 
would  believe  to  be  true,  and,  if  they  had  an  interest  in  the  subject, 
would  act  on  as  true,  and  one,  using  his  own  means  of  knowledge 
with  due  diligence,  acts  on  the  statement  as  true,  the  party  who 
makes  the  statement  cannot  show  that  his  representation  was  false 
to  the  injury  of  the  party  who  believed  it  to  be  true  and  acted  ou 
it  as  such ;  that  he  will  be  liable  for  the  natural  consequences  of  his 
representation,  and  cannot  be  heard  to  say  that  the  party  actually 
injured  was  not  the  one  he  meant  to  deceive,  or,  that  his  fraud  did  not 
take  effect  in  the  manner  he  intended. 

Our  conclusion  is,  that,  on  the  facts  which  the  verdict  has  estab- 
lishedy  the  plaintiff  was  estopped  to  show  his  representation  that  the 
goods  belonged  to  Charles  E.  Ilorn  to  be  false,  though  he  did  not 
know  that  the  defendant  Cole  had  any  demand  against  Charles  S. 
HorUy  and  though  he  had  not  Cole  in  his  mind  as  the  party  whom  he 
meant  to  deceive. 

JudgmmU  an  the 


Statb  y.  ILmra 

(61N.  H.  86L) 


WImto  tlie  Mde  of  liquor  is  made  a  criminal  oflfenM  bj  the  Btatato»  the  piu>> 
diaMr  of  the  same  is  not  guilty  of  a  criminal  act,  and  hence  is  not  ezcnsed 
from  teetlljing  as  to  the  pnrchaBe  on  the  ground  that  it  would  tend  to  crim- 
inate him« 

Ikdictksnt  against  Hamilton  L.  Rand  for  the  unlawful  sale  of 
spirituous  liquors.  The  charge  in  the  indictment  was  that  the  pris- 
oner  on  July  1,  187U  ft^  Concord,  not  being  a  town  agent  and 
authorized  thereto,  sold  a  glass  of  spirituous  liquor  to  one  Charlei 
R  Savory. 

The  State  called  said  Savory  as  a  witness,  and  asked  him  the  fol 
kwing  question:   ''Have  you  purchased  any  spirituous  liquor  of 
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the  defendant  within  a  year  past?  Savory  answered  as  follows: 
^I  decline  to  answer,  because  it  would  criminate  myself.  If  I 
induced  him  to  sell  me  liquor  would  I  not  be  a  participator  in  that 
act?" 

The  court  found  as  follows :  Defendant  was  not  a  town  agent ; 
the  witness  knew  it ;  witness  requested  defendant  to  sell  him  a  glass 
of  spirituous  liquor;  defendant  complied,  and  would  not  have 
made  the  sale  without  the  request;  both  witness  and  defendant 
knew  the  sale  would  be  and  was  a  criminal  offense.  The  court 
reserved  the  question  whether  on  the  foregoing  facts  the  witness 
should  be  compelled  to  testify. 

L.  Wn  Clarhy  Attarney^Oeneraly  for  the  State. 

A,  S  F.  A.  Fowler  and  Minot^  Tappan  A  Mugridge^  for  the  wit- 
ness. 

Smith,  J.  The  question  presented  is  whether  the  purchase  con- 
stituted a  crime.  If  it  did  the  purchaser  cannot  be  compelled  to 
testify.    Constitution  of  N.  H.,  Bill  of  Rights,  article  15. 

"  If  any  person  shall  sell  ♦  ♦  ♦  spirituous  liquor  ♦  ♦  ♦  ♦ 
he  shall  be  fined  ♦  »  ♦  »  etc.  Gen.  Stats.,  ch.  99,  §  13.  It 
is  argued  that  the  purchaser  aids  in  or  procures  the  sale,  and  thus 
makes  himself  criminally  liable  under  sea  1  of  ch.  266,  Oen.  Stats^ 
which  provides  that  "  if  any  person  shall  aid  in.  counsel,  hire,  or 
procure  the  commission  of  any  offense,  or  shall  be  accessory  thereto 
before  or  after  the  fact,  he  shall  be  punished  in  the  same  manner  as 
the  principal  offender,  and  may  be  tried  and  convicted  thereof  either 
before  or  after  the  conviction  of  the  principal."  Probably  the  chief 
purpose  of  the  original  enactment  of  this  statute  in  1842  (Rev. 
Stats.,  ch.  221,  §  1)  was  to  remedy  the  defects  in  the  common 
law  relative  to  the  trial  of  accessories,  to  which  public  attention 
had  been  directed  by  the  trial  of  Knapp,  for  the  murder  of  Joseph 
White,  at  Salem,  Massachusetts,  in  1830.  See  1  Bishop's  Grim.  Law 
(3d  ed.),  g  614.  So  far  as  the  statute  declares  aiders  and  procur- 
ers criminals,  it  is,  in  the  main,  only  a  reenactment  of  the  common 
law.  An  enactment  "in  its  nature  declaratory  of  the  common 
law  "  "will  be  construed,  as  far  as  may  be,  according  to  the  com- 
mon law."  "  A  statute,  general  in  its  terms,  is  always  to  be  taken 
as  subject  to  such  exceptions  as  the  common  law  requires."    1 


JULY  TEEM,  1871.  129 


State  ▼.  Band. 


Bishop's  Crim.  Law  (3d  ed.),  §§  191,  192.  It  ooald  not  have 
been  the  intention  to  repeal  by  this  statute  the  established  rules 
of  interpreting  and  construing  penal  statutes.  If,  prior  to  the 
enactment  of  the  statute  relative  to  aooessories,  a  particular 
phraseology  in  statutes  of  special  description  was  construed  as 
exempting  a  certain  class  of  persons  from  criminal  liability  as  aid- 
ers or  procurers,  that  rule  of  construction  still  remains  in  full  force. 
Upon  the  creation  by  statute  of  a  new  offense,  the  intention  of  the 
legislature  to  exempt  procurers  from  the  statute  penalties  need  not 
be  manifested  by  an  express  provision  to  that  effect  It  may  be 
inferred  from  the  phraseology  of  the  statute,  construed  according  to 
established  rules  of  mterpretation,  and  considered  in  connection 
with  the  general  scope  and  purpose  of  the  statute.  Neither  the  sale 
nor  the  purchase  of  liquor  is  a  crime  at  common  law.  In  legal  con- 
templation, the  sale  ^'  is  an  offense  because  the  statute  declares  it  to 
be  so,  and  for  that  reason  alone.  It  is  an  offense,  therefore,  which 
has  precisely  the  proportions  that  statute  gives  to  it,  and  it  can  have 
no  other  or  greater.''  Have  the  legislature,  in  the  statute  prohibiting 
the  sale  of  liquor,  manifested  their  intention  that  purchasers  should 
not  be  subject  to  the  operation  of  the  general  rules  of  law  relative  to 
aiders  and  accessories  ? 

The  statute  itself,  ^'  by  the  distinction  it  makes,"  in  the  section 
imposing  the  penalty,  has  marked  the  seller  as  the  only  criminal. 
f'  Every  sale  implies  a  purchaser ;  there  must  be  a  purchaser  as  well 
as  a  seller;  and  this  must  have  been  known  and«  understood  by  the 
legislature."  Yet  the  penalties  for  selling  are  all  imposed  upon  one 
of  the  parties,  the  seller.  In  most  offenses,  the  cooperation  of  two 
persons,  occupying  different  and,  in  one  sense,  antagonistic  relations, 
is  not  requisite  to  the  commission  of  the  crime.  The  criminality 
of  an  assault,  for  instance,  does  not  depend  on  the  mental  concur- 
rence or  physical  co-operation  of  the  assailant  and  the  assailed.  In 
such  cases  it  cannot  be  contended  that  the  omission  to  insert  in  each 
penal  statute  the  general  rules  of  law  relative  to  accomplices  and 
accessories,  evinces  the  legislative  intention  to  except  such  persons 
from  criminal  liability.  But  the  case  at  bar  is  different  Here  is  an 
offense,  created  by  statute,  which  cannot  be  committed  except  by 
the  physical  co-operation  and  mental  concurrence  of  two  persons 
who  occupy  different,  not  to  say  antagonistic  relations,  and  act  from 
widely  different  motives.  There  may  be  very  slight  foundation,  in 
abstract  reason,  for  making  any  discrimination  as  to  the  relative 
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guilt  of  these  parties ;  but  it  is  matter  of  common  knowledge,  that 
the  public  at  large  do  make  a  marked  distinction  between  them, 
believing  the  purchaser  by  far  less  culpable  than  the  seller,  and  fre- 
quently I'egarding  the  former  as  the  victim  of  the  latter.  Under 
such  circumstances,  does  not  the  imposition  of  the  penalty  upon 
that  one  of  the  two  indispensable  parties  to  the  commission  of  the 
•offense,  who  is,  in  popular  estimation,  much  the  more  culpable, 
mpiy  an  intention  to  allow  the  other  party  to  go  unpunished? 
*  Expressio  unius  est  exclusio  alter ius,'* 

This  construction  is  strengthened  by  considering  the  probable 
purpo  ses  of  the  legislature  in  enacting  the  prohibitory  liquor  law. 
Conceding  that  one  object  was  the  protection  of  the  community  at 
large,  it  is  still  undeniable  that  another  and  a  prominent  object  was 
the  protection  of  the  buyer,  or,  rather,  the  class  of  persons  likely  to 
become  buyers.  The  law  was  designed  to  protect  men  against  them- 
selves; to  relieve  the  weak  by  removing  temptation. 

The  rules  of  statute  interpretation,  enunciated  prior  to  the  enact- 
ment of  the  prohibitory  liquor  law,  and  still  recognized  as  sound, 
justify  the  court  in  giving  weight  to  the  above  considerations.  In 
cases  of  mala  prohibittty  the  fact  that  the  penalty  is  in  terms  imposed 
upon  only  one  of  two  parties  whose  concurrence  is  requisite  to  the 
commission  of  the  offense,  and  that  the  statute  was  made  for  the 
protection  of  the  other  party,  who  is  generally  regarded  as  the  lesd 
culpable  of  the  two,  has  repeatedly  been  considered  good  ground  for 
giving  the  statute  a  construction  exempting  the  party  not  named 
from  criminal  liability.  See  Broionhig  v.  MorriSy  Cowp.  790;  Wil- 
liams V.  Hedleyy  8  East,  378 ;  Tracy  v.  Talrtiage.  14  N.  Y.  162,  pp. 
181-186;  Curti.^  v.  Leavitt,  15  id.  9,  pp.  285-289;  Sackelt's  Harbor 
Bank  v.  Coddy  18  id.  240 ;  Buffalo  City  Bank  v.  Coddy  25  id.  163 ; 
Richardson,  0.  J.,  in  Roby  v.  WW,  4  N.  11.  285,  pp.  288,  289 ; 
Pbrlbt,  0.  J.,  in  Prescott  v.  NorriSy  32  id.  101,  p.  105;  White  v. 
Franklin  Banky  22  Pick.  181 ;  Saroekt,  J.,  in  Butler  v.  Northnm- 
berlandy  50  N.  H.  33,  pp.  38,  39. 

If  any  doubt  still  remains  as  to  ttie  meaning  of  sectiQu  13,  chap- 
ter 99,  we  think  that  doubt  can  be  removed  by  examining  other 
portions  of  the  chapter. 

Section  25  of  chapter  99  imposes  a  fine  of  from  one  to  ten  dollars, 
or  imprisonment  not  over  thirty  days,  as  a  penalty  for  drunkenness 
in  certain  places  or  under  certain  circumstances.  The  drunker  nets 
thus  punished  might,   of  course,  result  from   the  use  of  liqaor» 
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imported  by,  or  given  to,  the  coasamer;  bat  it  is  not  unlikely  to  be 
the  result  of  the  use  of  liquor  sold  to  the  drinker  in  violation  of  law ; 
and  the  26th  section  of  chapter  99  (as  well  as  the  9th  section  of  the 
original  prohibitory  law,  P.  L.,  1855,  chapter  1658)  clearly  indicates 
that  the  legislature  contemplated  the  possibility,  or,  rather,  the 
probability,  of  such  a  state  of  facts.  If,  then,  the  purchaser  is  liable 
under  section  13,  he  may,  in  some  instances,  be  subjected  to  a  double 
punishment  Such  a  result  is  not  beyond  the  power  of  the  legisla- 
tur3,  but  it  is  not  to  be  easily  presumed  that  they  intended  to 
accomplish  it  It  has  been  forcibly  observed,  that  *^  it  seems  hardly 
consistent  with  the  obvious  general  purport  of  the  law,  which  iu 
terms  is  leveled  almost  exclusively  against  the  seller,  to  say  that  the 
legislature  intended  to  punish  the  unfortunate  buyer  with  the  same 
severity  as  the  seller,  and,  in  addition,  to  pursue  him  with  a  further 
penalty  for  consequences  which  would  never  have  befallen  him  but 
for  the  prohibited  act  of  the  principal  offender."  On  the  contrary, 
the  contingency  that  the  purchaser  may  be  punished  under  section 
25  increases  the  probability  that  the  legislature  intended  that  he 
should  be  exempted  from  the  penalties  of  section  13 ;  tending  to 
show  that  the  omission  in  section  13  to  impose  the  penalty  upon  the 
purchaser  as  well  as  the  seller  was  intentional. 

Section  26  of  chapter  99  provides  that  if  the  person  arrested  for 
drunkenness  shall,  before  conviction,  '^  disclose  of  whom  and  where 
he  obtained  the  liquor  producing  such  dininkenness,  file  his  com- 
plaint on  oath  against  the  person  furnishing  the  same,  and  testify 
fully  on  his  trial  in  relation  thereto,  he  shall  be  discharged."  The 
original  prohibitory  law  (P.  L.,  1855,  ch.  1658,  §  9),  of  which  chap.  99, 
Gkn.  Stats.,  is  a  substantial  rednactment,  clearly  shows  from  what 
the  witness  is  to  be  ''  discharged."  The  language  there  used  is : 
''The  said  magistrate  or  court  shall  thereupon  discontinue  the  said 
prosecution  for  drunkenness,  and  the  person  so  arrested  shall  be 
discharged,  and  shall  not  be  liable  to  be  prosecuted  again  for  the 
same  offense,  and  the  county  shall  pay  the  costs  of  the  said  prosecu- 
tion." 

If  the  purchaser  is  liable  to  the  penalties  imposed  upon  :he  seller, 
the  provisions  of  section  26  are  somewhat  extraordinary.  In  that 
view,  section  26  is  an  offer  to  a  criminal  to  relieve  him  from  the 
consequences  of  one  offense  if  he  will  confess  himself  guilty  of  an- 
otiier  offense.  The  penalty  from  which  he  is  thus  allowed  to  relieve 
himself  may  be  as  light  as  a  fine  of  one  dollar.     The  penalty  tc 
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which  he  makes  himself  liable  by  his  confession  cannot  be  less  than 
(50.  If  the  drunkard  is  imprisoned  under  section  25,  the  longest 
term  is  thirty  days.  But,  if  he  is  liable  for  aiding  the  seller  to  com- 
mit a  second  offense,  he  may  be  punished  by  imprisonment  for 
ninety  days,  as  well  as  by  a  fine  of  1100.  ^*  There  is  a  strong  in- 
trinsio  improbability  that  any  such  legislation  should  have  been 
designed,  and  such  a  construction  of  the  statute  can  be  adopted 
only  when  it  is  found  that  it  is  reasonably  capable  of  no  other." 

If  the  legislature  did  not  intend  that  the  buyer  should  be  ex- 
empted from  all  penalties  imposed  upon  the  seller,  it  is  hardly  con- 
ceivable that  they  would  have  offered  him  such  an  inadequate 
motive  for  testifying  to  the  fact  of  pni-chase.  They  would  undoubt- 
edly have  added  to  section  26  a  proviso  exempting  the  witness  from 
prosecution  "  for  any  oifense  so  disclosed  by  him."  Such  a  proviso 
is  inserted  in  the  twentieth  section  of  the  same  chapter,  relative  to 
the  compulsory  testimony  of  clerks,  servants  or  agents. 

It  is  true  that,  in  the  latter  section,  the  insertion  of  such  a  proviso 
may  have  been  a  constitutional  necessity ;  but  that  section  shows 
that  the  legislature  understood  themselves  to  have  the  power  of 
giving  such  indemnity,  and  it  is  very  clear  that,  if  the  construction 
now  contended  for  by  the  witness  is  correct,  such  an  indemnity  is 
absolutely  essential  to  make  section  26  effect  the  purpose  for  which 
it  was  obviously  intended,  viz.,  the  procurement  of  testimony  against 
sellers. 

In  the  case  at  bar,  the  court  at  the  trial  term  have  found,  as  mat- 
ter of  fact,  that  the  witness  requested  the  defendant  to  sell  the 
liquor ;  that  the  sale  was  made  in  consequence  of  the  request ;  and 
the  witness,  by  his  request  and  the  usual  promise  of  payment 
understood  and  implied  therefrom,  induced  and  procured  the  de- 
fendant to  make  the  sale.  If  it  were  material  to  the  decision  of  the 
question  raised,  we  should  be  inclined  to  remand  the  case  to  the 
trial  term  for  a  further  and  fuller  finding  of  facts.  Upon  such 
further  finding  it  might,  perhaps,  appear  that  the  defendant  had, 
prior  to  the  sale  to  the  witness,  held  himself  out  as  engaged  in  the 
business  of  liquor-selling  ;  that  it  was  in  consequence  of  this  hold- 
ing out  that  the  witness  was  induced  to  make  the  request ;  and  that 
the  defendant's  standing  offer  to  sell  was  the  immediate  ca*ise  of 
purchase  —  the  purchaser's  so-called  "request"  being  in  effect 
nothing  more  than  an  acceptance  of  the  defendant's  standing  offer. 
But  it  is  not  material  to  inquire  more  fully  into  the  facts  of  this 
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)MurticuIftr  case.  In  at  leaat  nineteen-twentieths  of  the  illegal  sales 
of  liqaory  one  of  the  proximate  oanses  of  the  purchaser's  request  'to 
buy  is  his  knowledge,  deriyed  from  the  seller's  words  or  acts,  of  ^«he 
seller's  willingness  to  sell. 

The  legislatttre,  fally  aware  of  this  state  of  things,  have  seen  fit 
to  pass  a  general  law  applicable  to  all  oases  alike,  leaving,  as  we 
think,  no  opportunity  for  the  courts  to  establish  exceptions  grounded 
on  the  special  circumstances  of  particular  cases.  As  we  view  that 
law,  the  purchaser  is  not  liable  by  reason  of  his  participation  in  the 
sale,  no  matter  whether  he  is  more  or  less  responsible  for  inducing 
the  sale. 

Very  few  direct  authorities  have  been  cited  by  oounseL  Doran^B 
ease,  2  Parsons'  Select  Cases  (Peun.),  467,  referred  to  by  the  oounsel 
for  the  witness,  is  not  in  point  The  Pennsylvania  statute  of  Feb- 
ruary 17, 1762,  made  it  a  crime  for  any  person  **  to  bay,  sell,  or 
expose  to  sale"  tickets  in  lotteries.  In  1846  the  question  was 
raised,  whether  the  purchaser  could  be  compelled  to  testify  against 
the  seller.  The  court  held. that  that  part  of  the  statute  of  1762, 
which  makes  it  an  offense  to  buy  a  lottery  ticket,  was  still  in  force, 
and,  of  course,  excused  the  purchaser  from  testifying.  In  State  v. 
Botinery  2  Head  (Tenn.),  135,  the  remarks  of  McEikket,  J.,  which 
are  accurately  quoted  in  the  note  to  1  Bishop  on  Crim.  Law  (3d  ed.), 
605,  directly  sustain  the  refusal  of  the  witness.  The  Tennessee 
statute  prohibited  the  sale  of  liquor  by  slaves  ;  and  the  case  decides 
that  a  white  man  who  purchases  from  a  slave  commits  a  criminal 
offense.  Com.  v.  Willard,  22  Pick.  476,  decides  that  a  witness  is  not 
excused  from  testifying  to  a  purchase  of  liquor  from  an  nnlioensed 
vendor.  We  are  not  prepared  to  adopt  the  view  there  advanced, 
that  one  who  approximates  so  nearly  to  the  direct  act,  as  a  pur- 
chaser does,  is  not  liable  as  an  aider  or  accessory,  because  of  the 
comparatively  insignificant  character  of  the  main  offense. 

There  are,  however,  other  reasons  assigned  by  Shaw,  G.  J.,  not 
dissimilar  to  some  grounds  taken  in  this  opinion.  In  Cbm,  v.  Dow- 
ning,  4  Gray,  29,  the  court,  without  any  statement  of  reasons,  recog- 
nized the  decision  in  Com.  v.  Willardy  as  applicable  in  prosecutions 
under  the  more  stringent  prohibitory  law ;  and  this  decision  has 
been  followed  in  later  cases.  See  Cobb  v.  F(»rry  16  Gray,  597,  598 ; 
Walan  v.  Kerbgy  99  Mass.  1,  2,  8;  Adams  v.  OoodnoWj  101  id. 
81,82. 

In  this  State,  statutes  have  been  in  force  "  almost  from  the  fonn- 
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dation  of  the  goyemmenty"  inflicting  penalties  under  certain  circum- 
stances upon  sellers  of  liquor.  Hundreds  of  prosecutions  and  con- 
victions of  sellers  have  been  had  under  these  statu tes, ''  most  oi 
which  have  been  sustained  by  the  testimony  of  buyers,'*  The  sellers 
have  often  been  highly  indignant  with  the  buyers  for  te&li'ying 
truly,  and  have  sometimes  resorted  to  personal  violence  to  gratify 
their  revenge.  Yet  no  prosecution  against  the  buyer  for  aiding  or 
abetting  the  sale  has  ever  been  attempted,  within  the  knowledge  of 
the  court  Nor  have  counsel  cited  any  instance  of  such  a  prosecu- 
tion under  similar  statutes  in  other  jurisdictions,  unless  it  be  the 
Tennessee  case.  That  such  a  prosecution  is  unprecedented  in  this 
State  '^  shows  very  strongly  what  has  been  understood  to  be  the 
law  upon  the  subject"  See  Shaw,  0.  J.,  in  Com.  v.  Willard,  22 
Pick.  476,  47a 

The  witness  should  be  directed  to  answer,  and,  if  he  refuses,  should 
be  poniahed  for  contempt 

Case  discharged. 


Adams  v.  Adams. 

(51N.  H.88S.) 
Divorce  —  setting  aside  decree — power  qf  court. 

Coarts  have  the  same  power  over  judgments  in  divorce  suits  as  in  other 
and  will  vacate  and  set  aside  a  decree  that  has  heen  obtained  by  fraud  ot 
imposition* 

Motion  by  Melinda  Adams  to  set  aside  a  decree  of  divorce  granted 
in  Hillsborough  county,  December  term,  1864. 

The  moving  party  offered  to  show  that  the  decree  had  been  obtained 
by  fraud  and  perjury ;  that  the  libellant  knew  her  residence  at  the 
time,  and  caused  publication  to  be  made  of  the  notice  in  a  paper 
that  he  had  every  reason  to  believe  would  not  be  seen  by  the  libellee 
or  any  of  her  friends,  and  for  the  purpose  of  concealing  the  proceed* 
ings ;  that  this  motion  was  made  at  the  first  term  after  information 
was  received  that  the  divorce  had  been  granted,  and  ^finally  that  th« 

*  See  to  same  effect  Edton  t.  Edtori,  11  Am.  B .  808. 
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libellant  had  not  married  again.    The  court  decided  that  the  oflered 
proof  was  incompetent,  and  the  libellee  excepted. 

Geo.  V.  Sawyer  <&  Sawyer^  Jr.^  and  Isaac  W,  Smith,  for  libellant 

LtrdiS  SuUoway^  Morrison  <6  Stanley  and  P,  B,  Cilley^  tor  libellee. 

Bellows,  C.  J.  As  a  general  proposition,  courts  have  power  to 
set  aside,  vacate,  modify,  or  amend  their  judgments  for  good  cause 
shown.  Judge  of  Probate  v.  Webster,  46  N.  H.  518 ;  Bellows  v,  Stone^ 
14  id.  203 ;  Pi-hik  v.  Frinky  43  id.  608 ;  Wiggin  t.  Veasey,  id.  613, 
and  cases  cited  ;  and  Chamberlain  v.  Crane,  4  id.  116. 

In  this  respect  decrees  in  divorce  suits  stand  upon  the  same  foot- 
ing as  other  judgments,  both  upon  principle  and  authority.  Bishop, 
ill  his  work  on  Marriage  and  Divorce,  1st  ed.,  §  697,  lays  it  down 
as  a  general  proposition,  that  the  American  tribunals,  when  unin- 
cumbered by  specific  statutory  directions,  have  been  governed  by 
suhstuntially  the  same  principles  in  divorce  causes  as  in  others,  in 
respect  to  opening  decrees,  or  granting  rehearings,  writs  of  error,  or 
nrtiorari,  or  otherwise,  according  to  the  practice  of  the  court,  reex- 
amining the  question,  except  that  there  has  always  been  a  manifest 
relnct4ince  to  disturb  a  final  judgment  of  divorce,  especially  after  a 
fiecona  marriage  involving  the  interests  of  third  persons ;  for  which 
he  cites  authorities  from  Ohio,  New  York,  Kentucky,  and  Delaware. 
So  is  1  Phillipps'  Ev.  341.  The  same  doctrine  is  laid  down  in  a 
later  edition  by  the  same  author.     2  Bishop  on  Mar.  and  Div.,  §  751. 

It  is  equally  well  settled  that  judgments  may  be  set  aside  or  vacated 
when  procured  by  fraud,  but  not  on  the  application  of  a  person  who 
is  himself  a  party  to  the  fraud,  nor  will  the  judgment  be  avoided 
for  fraud  when  the  same  question  of  fraud  was  tried  in  the  original 
action.  This  doctrine  is  fully  sustained  by  the  case  of  Tebbetts  v. 
Tilton,  31  N.  H.  287,  and  cases  cited ;  and  in  that  case  the  subject 
was  carefully  considered. 

So  it  is  well  settled  that  a  judgment  maybe  vacated,  or  the  record 
of  it  amended,  on  the  ground  that  it  was  entered  up  by  mistake. 
Bellows  V.  Stone,  14  N.  H:  203 ;  and  in  this  case  the  application  tc 
set  it  aside  was  made  more  than  eleven  years  after  the  judgment 
was  rendered.  This  was  a  bill  in  equity ;  and  although  it  was  held 
that  courts  of  equity  will  set  aside  judgments  at  law  when  obtained 
by  fraud,  it  would  not  do  so  for  any  error  in  the  proceedings,  but 


t%  NEW  HAMPSHIRE, 

leftTC  the  party  to  bis  petition  in  the  oonrt  of  law*  Chamberlain  t. 
Crane^  4  N.  H.  115,  Wiggin  t.  Veasey^  43  id.  313,  and  Frink  v.  Frink^ 
id.  508y  are  cases  where  mistakes  in  entering  up  judgments  were 
corrected  many  years  after  the  judgments  were  rendered. 

Much  more  should  judgments  be  corrected  or  yacaled  when  they 
have  been  obtained  by  the  fraud  of  one  party,  and  the  other  is  in  no 
way  implicated  in  it  The  authorities  indeed  to  this  point  are  numer* 
ous  and  quite  satisfactory  in  other  jurisdictions.  Among  them  are 
Fermor^s  ouie,  3  Co.  77,  78,  a;  Story  on  Con.  of  Laws,  §  597 ; 
titarkie's  Ey.,  pt  2,  §g  77  and  83;  Duchess  of  Kingston's  case,  11 
State  Trials,  261 ;  1  Phillipps'  Et.  341 ;  2  Eenf  s  Com.  655.  In 
Fermor^s  case  it  is  laid  down  that  the  law  so  abhors  fraud  and  covin 
that  all  acts,  as  well  judicial  as  others,  and  which  of  themselves  are 
just  and  lawful,  yet,  being  mixed  with  fraud  and  deceit,  are  in  judg- 
ment of  law  wrongful  and  unlawful 

In  Bradstreet  y.  Neptune  Ins.  Co.,  3  Sumn.  600,  Stort,  J.,  p.  604, 
says:  ^  I  know  of  no  caae  where  fraud,  if  established  by  competent 
proofs,  is  not  sufScient  to  overthrow  any  judgment  or  decree,  how- 
ever solemn  may  be  its  form  and  promulgation."  The  case  there 
was  a  decree  of  a  foreign  court  in  rem,  which  in  general  was  held  to 
be  conclusive.  So  in  Harding  £  Wife  v.  Alden,  9  Greenl.  151,  the 
general  doctrine  is  recognized  that  '^  fraud  and  collusion,  when 
pleaded  and  verified,  vacate  all  judgments  and  decrees."  So  is 
Broom's  Legal  Maxims,  *254,  and  cases  cited. 

As  to  the  mode  of  avoiding  a  judgment  or  decree  obtained  by 
fraud,  there  is  some  diversity  in  the  decisions,  although  it  is  gener- 
ally held  that  such  judgment  or  decree  cannot  be  collaterally  attacked 
by  either  party  to  it,  but  can  be  avoided  only  by  proceedings  insti- 
tuted directly  for  that  purpose.  In  some  cases,  however,  a  bill  in 
equity  to  restrain  the  enforcement  of  such  judgment  or  decree  has 
been  sustained,  as  in  Huggins  v.  King,  3  Barb.  S.  G.  616,  where  a 
party  had  a  good  defense  to  a  suit  at  law,  but  was  prevented  setting 
it  up  by  the  gross  fraud  of  the  plaintiff  and  others. 

A  similar  doctrine  was  held  in  this  State,  in  Hibbard  v.  Edstmatiy 
47  N.  H.  507,  and  cases  cited ;  so  is  2  Kent's  Com.  655,  and  so  is 
Yanmeter  v.  Jones,  2  Green  N.  J.  Ch.  520.  These  cases  clearly  rec- 
ognize the  doctrine  that  the  party,  injured  by  a  judgment  obtained 
by  fraud,  may  in  some  form  avoid  the  effect  of  it  The  general  doc- 
trine is  also  recognized  in  Great  Falls  Manf'g  Co.  v.  Worster,  45  N. 
H.  110. 


JULY  TERM,  1871.  137 


Adams  ▼.  Adams. 


It  has  been  said  that  neither  a  party  to  a  judgment  nor  a  priyj 
san  impeach  it  for  fraud  —  3  Cow.  &  Hill's  Phillipps*  £t.,  note  610; 
but  this  doctrine  was  considered  in  Tebbetta  v.  TiUoUy  31  N.  H.  287, 
and  repudiated,  and  for  reasons  that  are  entirely  satisfactory  to  us. 
If  the  position  had  been  taken  that  such  judgment  could  not  be  col« 
laterally  impeached  by  a  party  or  privy,  it  would  be  supported  by 
the  authorities ;  and  from  the  reference  in  the  note  to  Davy  t.  Had- 
don,  3  Doug.  310,  and  the  notes  to  that  case  which  hold  that  a  party 
must  apply  to  the  tribunal  which  rendered  the  judgment  to  vacate 
it,  it  is  not  certain  that  any  thing  more  was  meant  by  the  learned 
editors. 

This  doctrine,  in  regard  to  impeaching  judgments  and  decrees  for 
fraud,  has  been  applied  in  numerous  cases  to  decrees  in  divorce  suits 
and  suits  for  nullity  of  marriage,  and  the  weight  of  authority  is 
greatly  in  favor  of  such  application.  Upon  principle,  there  is  no 
solid  ground  for  any  distinction  between  decrees  in  divorce  suits  and 
other  judgments ;  or  if  there  be  any,  it  is  to  be  found  in  the  much 
greater  danger  of  fraud  and  imposition  in  divorce  cases,  as  compared 
with  others;  thus  adding  largely  to  the  necessity  and  importance  of 
preserving  the  power  to  correct  or  vacate  decrees  that  have  been 
obtained  by  fraud  and  imposition.  Accordingly  it  is  laid  down  in 
Bishop  on  Mar.  and  Div.,  §  699,  that  if  a  tribunal  has  been 
imposed  upon,  and  in  consequence  of  the  fraud  a  judgment  of 
divorce  has  been  wrongfully  rendered,  it  may  vacate  this  judgment, 
when,  upon  a  summary  proceedhig,  it  is  made  cognizant  of  the 
fraud ;  and  see  id.,  §  706,  note  4,  and  cases  cited,  and  also  id.  697. 
This  is  the  doctrine  of  Allen  v.  MaclellaH^  12  Penn.  SL328  (2  Jones), 
and  of  Dunn  v.  Dunn,  4  Paige's  Ch.  425. 

In  Story  on  Conflict  of  Laws,  §  597,  it  is  said,  speaking  of  foreign 
sentences  of  divorce,  that ''  fraud  in  this,  as  in  other  cases,  will  vitiate 
any  judgment,  however  well  founded  in  point  of  jurisdiction."  So 
is  2  Kent's  Com.  ♦109.  So  in  Roach  v.  Oarvan,  1  Ves.  Sen.  157, 
and  Brawnsword  V.  Edwards,  2  id.  243-246,  it  is  held  that  a  sentence 
in  divorce  cases  may  be  impeached  for  fraud.  So  in  Harrison  v. 
South  Hampton,  17  Law  ft  Eq.  364,  it  was  distinctly  held  that  a 
sentence  of  an  ecclesiastical  court,  pronouncing  a  marriage  to  be  a 
nullity  because  one  of  the  parties  was  within  the  age  of  consent  and 
consent  not  given,  would  be  itself  a  nullity  when  obtained  by  collu- 
fiion. 

So  the  doctrine  that  a  decree  of  divorce  may  be  impeached  foi 
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fraud  is  recognized  in  Borden  v.  Fitch^  15  Johns.  121,  and  in  Hard' 
ing  V.  Aideny  9  Greenl.  151,  and  Kerr  v.  Kerr,  41  N.  Y.  273.  The 
oounBel  for  the  HbcUee  have  cited  the  cases  of  Oreene  t.  OreeMy  2 
Gray,  361,  and  Parish  v.  Parish,  9  Ohio  St  534. 

liut  the  case  of  Oreene  v.  Gree^ie  merely  decides  that  on  an  original 
bill  filed  at  a  subsequent  term  a  decree  of  divorce  will  not  be  set 
aside  for  fraud  and  false  testimony,  and  distinctly  declines  to  give 
an  opinion  on  the  point  whether  such  decree  is  open  to  any  revisal 
by  review,  writ  of  error,  certiorari,  or  any  other  proceeding  in  the 
nature  of  an  appeal,  the  court  taking  the  ground  that  such  decree, 
when  the  court  has  jurisdiction,  is  conclusive  between  the  parties 
unless  revised  on  some  legal  proceeding  instituted  directly  for  that 
purpose,  although  third  persons  might  be  allowed  to  attack  it  col- 
laterally. And  besides,  it  would  seem  that  Greene  v.  Oreene  has 
been  overruled  in  Massachusetts  in  Edson  v.  Edson,  referred  to  it 
BfMinett  &  Holland's  Mass.  Dig.,  vol.  3,  p.  233. 

The  case  of  Homer  v.  Fish,  1  Pick.  435,  was  cited  and  relied  upon. 
In  that  case  a  suit  was  brought  to  recover  back  a  sum  of  money 
paid  by  the  plaintiff  to  satisfy  a  judgment  recovered  on  a  policy  of 
insurance,  upon  the  ground  that  the  judgment  was  obtained  by 
i'raud;  but  the  court  held  that  the  judgment,  so  long  as  it  was 
unreversed,  was  a  bar  to  the  recovery;  and  the  court  cites  with 
approval  the  decision  of  the  court  in  Peck  v.  Woodbridge,  3  Day,  36, 
chat  a  man  cannot  collaterally  impeach  or  call  in  question  a  judg- 
ment of  a  court  of  law  or  decree  in  equity  to  which  he  is  a  party. 

It  can  only  be  done  directly,  by  writ  of  error,  petition  for  new 
trial,  or  bill  in  chancery. 

These  cases  lend  no  aid  to  the  position  that  a  party  to  a  decree 
of  divorce  cannot,  in  any  form,  impeach  it  for  fraud. 

The  Ohio  case  of  Parish  v.  Parish  was  an  original  bill  in  equity 
to  set  aside  a  decree  of  divorce,  on  the  ground  that  it  was  obtained 
by  fraud  and  perjury,  and  alleging  also  that  the  libellant  had  sup- 
pressed the  paper  which  contained  notice  of  the  suit 

A  demurrer  to  the  bill  was  sustained,  and  the  reasoning  goes  to 
the  extent  of  holding  that  the  decree  was  absolutely  oonclnsive,  and 
not  subject  to  be  impeached,  even  for  fraud.  Some  stress  waa 
placed  upon  their  statute,  which  provided  that  such  decree  should 
be  final  and  conclusive  —  the  court  holding  it,  however,  to  be  in 
accordance  with  general  policy.  The  result  in  this  case  is  like  that 
in  Oreene  v.  Greene,  "2  Oray,  261,  but,  unlike  that  case,  it  does  not 
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appiirently  leave  open  the  question  whether  in  some  form,  by  review 
or  other  proceeding  brought  directly  to  reverse  the  decree,  it  ought 
not  to  be  done. 

To  the  reasoning  in  this  case  we  cannot  subscribe,  and  we  think 
it  is  opposed  both  to  principle  and  authority.  It  is  essential, 
iiidetnl,  to  the  due  administration  of  justice  that  courts  should  have 
the  power  to  protect  themselves  and  their  suitors  against  fraud  and 
imposition. 

Of  course  this  power  will  always  be  exercised  with  great  caution, 
and  esf/ccially  after  a  long  lapse  of  time,  and  after  changes  in  the 
status  of  persons  upon  the  faith  of  decrees  in  cases  like  this. 

In  the  case  before  us  the  libellec  offers  to  prove  that  she  had  no 
notice  of  the  pendency  of  the  suit,  and  tliat  the  libellant,  knowing 
her  residence,  caused  the  notice  to  be  published  in  a  newspaper  tliat 
he  had  everv  reason  to  believe  neither  she  nor  iier  friends  would  see, 
for  the  purpose  of  concealing  from  her  any  notice  of  the  proceed- 
ings, and  that  the  divorce  was  obtained  by  fraud  and  perjury. 
Should  it  be  made  to  appear  that  the  libellent,  knowing  where  the 
libellee  resided,  fraudulently  caused  the  notice  to  be  publislied  in  a 
paper  not  likely  to  be  seen  by  her  or  her  friends  with  the  purpose  of 
preventing  the  notice  reaching  her,  and  that  the  artifice  was  suc- 
cessful, the  court  ought  not  to  hesitate  to  treat  it  as  no  notice  at  all 
and  no  real  compliance  with  the  requisitions  of  the  statute.  The 
order  of  notice  may  have  been  complied  with,  but  if  fraudulently 
procured,  with  the  very  purpose  of  avoiding  the  giving  of  actual 
notice,  it  ought  to  be  regarded  as  what  it  really  is,  no  notice  at  all 

Upon  the  other  point,  that  the  divorce  was  obtained  by  fraud  and 
perjury,  it  ought  also  to  appear  that  the  cause  of  divorce  alleged 
had  in  fact  no  existence;  but,  as  no  definitive  judgment  is  to  be 
rendered,  but  only  to  determine  how  far  testimony  of  this  charac- 
ter is  admissible,  it  is  unnecessary  to  examine  further  the  sufficiency 
of  the  offer.  The  great  question  is,  whether,  after  this  lapse  of 
time,  this  decree  can  be  set  aside  or  vacated  for  fraud  and  imposi- 
tion: and  on  that  point  we  are  clear  tiuit  it  may  be  if  tiie  proofs  are 
clear. 

These  views  must  not  be  understood  to  give  any  countenance 
wiiatever  to  the  idea  that  there  may  be  a  re-trial,  merely,  of  t 
divorce  suit  on  the  allegation  of  fraud.  On  the  contrary,  the  proof 
of  fhiud  of  a  grave  character  ought  to  be  clear;  and  the  court 
would  be  slow  to  reverse  a  decree  of  divorce,  when  the  libellee 
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appeared,  or  had  due  and  actual  notice  to  appear,  anlesa  fraad  of  a 
serions  character  is  established. 

No  objection  is  made  in  respect  to  the  form  of  the  application 
here,  and  we  therefore  assume  that  it  is  in  writing,  as  it  oughi;  to 
be,  setting  forth  fully  the  grounds  of  the  application. 

Case  discharge 


BOOTHBY  Y.  PlAISTED. 

(Slir.H.481) 
UUgal  eonbraet'^lex  loci  oofUiraehu, 

Defendant  ordered,  bj  sample,  spirituoos  liqaoni  of  the  traveling  a^nt  of 
a  firm  in  another  State  where  the  sale  was  lawfal,  and  thej  were  pat 
up  marlLed  to  purchaser  and  shipped  from  the  firm's  place  of  basineaa. 
HM,  that  the  sale  was  made  and  the  contract  complete  at  the  place  of  ship- 
ment, and  tluit  an  action  for  the  price  could  be  maintained  in  New  Hamp- 
shire.* 

Assumpsit  brought  by  James  L.  Boothbj  and  another  to  recover 
for  goods  sold  and  delivei^ed  against  Sidney  G.  Plaisted.  The  claim 
was  $361  for  spirituous  liquors.  Plaintiffs  were  wholesale  liquor 
dealers  in  the  city  of  New  York,  and  defendant  a  retail  dealer  in 
Portsmouth,  N.  H.  Deposition  of  Samuel  L.  Boothby,  one  of  the 
plaintififs,  was  taken  by  commission,  from  which  it  appeared  that 
the  transaction  with  defendant  took  place  July  14,  1870 ;  when 
plaintiffs  sold  and  delivered  to  him  at  110  Liberty  street,  New  York 
city,  one  barrel  Bourbon  whisky,  one  barrel  old  Bourbon,  and  one- 
quarter  pipe  of  PhcBnix  gin  for  $361.  That  the  sale  was  negotiated 
through  one  Hunt,  who  had  authority  to  solicit  orders  for  goods  to 
be  sold  and  delivered  in  New  York  subject  to  plaintiflTs  approval. 

Hunt  was  plaintiff's  traveling  agent,  he  called  on  defendant  at 
Portsmouth,  N.  H.,  July  8, 1870,  with  samples  of  liquors,  took  hia 
order  for  same  quality  as  samples,  and  agreed  that  he  might  examine 
them  when  they  arrived,  and  if  not  like  the  samples  need  not  accept 
them.  The  goods  were  packed  and  shipped  from  New  York  bjf 
the  plaintiffs  and  were  received  and  used  by  defendant. 

*  See  Hm  T.  Sptar^  9  Am.  R.  20ft. 
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There  being  no  material  &ct  in  dispute,  the  ooort  directed  a 
ferdict  for  the  plaintifls  for  the  price  of  the  liquors,  which  the 
defendant  moved  to  set  aside. 

Frink  <6  Butler,  for  plaintiffs. 

Hatch  S  Pagey  for  defendant. 

Sargent,  J.  In  all  respects  save  one,  this  sale  of  liquors  stands 
upon  the  same  foundation  as  the  numerous  cases  reported  in  our 
State.  That  exception  is  the  fact  that  the  defendant,  ^^  after  the 
liquors  arrived  at  his  store,  might  examine  them,  and  if  not  accord- 
ing to  sample  he  need  not  accept  the  same."  But  waiving  that  part 
of  the  contract  for  the  present,  this  case,  aside  from  that,  presents 
the  same  features  of  numerous  other  cases  where  there  was  a  con- 
tract for  a  sale  of  liquors  made  in  New  Hampshire,  but  the  com- 
pleted sale  (completed  by  separating  the  liquors  from  a  larger  mass 
and  setting  them  apart  for  the  defendant,  marking  and  directing 
them,  and  then  by  delivery  at  the  place  agreed  on)  was  in  another 
State.  The  charge  for  cartage  is  waived  by  plaintiff;  and  the  case 
finds  that  the  defendant  paid  the  freight  from  New  York.  Baiichor 
V.  Warren,  ZZ  N.  H.  183;  Smith  <t  Lougeev.  Smith,  27  id.  244; 
Woolsey  v.  Bailey,  id.  219  ;  Oassett  v.  Godfrey,  26  id.  415 ;  Garland 
V.  Lane,  46  id.  248;  Butler  v.  Northumberland,  50  id.  33. 

But  we  cannot  see  that  the  additional  provision  as  to  acceptance 
is  any  thing  more  than  the  law  implies  in  every  contract  where  a 
sale  is  made  by  sample  or  with  warranty,  except  that  in  this  case  it 
was  agreed  that  the  defendant  should  decide  for  himself  whether  or 
not  the  goods  were  according  to  the  sample ;  and  he  certainly  cannot 
be  heard  to  object  that  he  himself  was  made  the  umpii-e,  and  has  by 
his  own  acts  decided  the  case  in  favor  of  the  plaintiffs. 

His  accepting  and  using  the  goods  is  sufficient  proof  that  they 
were  considered  to  be  according  to  sample ;  and  if  they  were  accord- 
ing to  the  sample,  then  he  had  no  right  or  power  under  the  con- 
tract to  refnse  to  receive  them. 

What  questions  might  have  arisen  had  the  defendant  in  fact 
refbsed  to  receive  them,  it  is  not  important  here  to  determine. 
Here  was  a  contract  for  a  sale  and  delivery  in  New  York  of  a 
certain  description  of  goods  as  per  sample.  If  the  plaintiffs  per- 
formed their  part  of  the  contract  fully  by  delivering  at  the  time 
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and  place  agreed  the  articles  which  they  agreed  to  famish,  then  it 
became  at  once  the  property  of  the  defendant,  and  he  would  ordi- 
narily have  no  right  to  refuse  to  accept  it  Ordinarily  it  would  be 
a  question  for  the  jury  to  settle,  whether  the  goods  delivered  were 
accoixliiig  to  contract  or  like  the  sample.  But  in  this  case  the  par- 
ties agreed  that  that  fact  should  be  referred  to  the  defendant,  and 
he  has  decided  the  case  in  favor  of  the  plaintiff. 

The  defendant  might  refuse  to  accept  if  the  article  was  not  such 
as  the  plaintiflTs  had  sold  liim.  He  was  at  liberty  to  refuse  to  receive 
an  article  which  he  had  not  bought  or  agreed  to  take.  But  the 
ariicle  in  tliis  case  which  was  sold  was  delivered  and  was  accepted, 
aud  we  think  the  contract  binds  the  defendant  from  the  time  the 
goods  were  delivered. 

A  case  in  point  is  Gibson  v.  SievenSy  8  How.  (U.  S.)  401,  where 
there  was  a  guarantee  that  certain  goods  sold  should  bear  ins])ec- 
tion.  Ill  that  case  the  price  had  been  paid  and  a  bill  of  sale  of  the 
goods  taken,  but  no  delivery  of  the  goods  had  been  made,  they  were 
left  in  the  hands  of  the  vendor.  Taney,  G.  J.,  in  the  opinion,  says, 
'*  The  guarantee  that  the  articles  should  pass  inspection  does  not 
affect  the  character  of  the  transaction,  or  convert  it  into  an  execu- 
tcry  contract.  It  is  nothing  more  than  the  usual  warranty  of  the 
soundness  and  quality  of  the  thing  sold,  which  is  taken  in  every 
sale  of  personal  property  where  the  purchiuser  does  not  choose  to 
take  the  risk  upon  himself."  2  Kent's  Com.  480;  1  Parsons  on  Cout 
693 ;  1  Smith's  Lead.  Cas.  308 ;  Vincent  v.  Oertnondy  11  Johns.  283. 

As  to  the  questions  and  answers  in  the  plain tifiTs  deposition,  they 
are  clearly  competent  as  they  stand.  The  witness  states  the  matter 
as  something  within  his  own  knowledge,  and  if  so,  the  facts  stated 
are  all  competent  and  proper.  But  it  is  urged  that  it  must  be 
inferred  from  the  facts  stated  in  the  case  chat  the  witness  did  not 
know  the  facts  contained  in  the  answers  except  by  hearsay.  But 
we  tliink  no  such  inference  necessarily  follows  from  the  facts  stated 
in  the  case.  Upon  this  point,  however,  the  case  of  Dickmson  v 
l.ovell,  35  N.  H.  9,  17  and  18,  is  in  point,  and  is  entirely  conclusivoi 

J^idgment  on  the  verdict. 
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B  iTCHXLDEB  Y.  EeKIBTON. 

(UN.  H.4M.) 

i|/ifi«dtfi^  land — new  shore — rule  of  ditiHon, 

^ere  a  new  shore  i^  formed  on  a  river  not  navigable,  bj  the  alluvial  deposita 
taken  from  ihe  o^vpoaite  side  by  the  wearing  away  of  the  stream,  the  land 
on  the  new  ^hf^re  is  to  be  divided  between  the  owners  entitled  to  it,  accord- 
ing to  the  foUowing  rule :  '*  Give  to  each  owner  a  share  of  the  new  shore 
line  ip  p^oortion  to  what  he  held  in  the  old  shore  line  ftnd  complete  the 
division  of  the  land  by  running  a  line  from  the  bound  between  the  parties 
on  the  old  shore  to  the  point  thus  ascertained  on  the  new." 

AcTiOK  by  Clark  O.  Batchelder  against  John  Keniston,  to  recover 
a  parcel  of  land,  recently  formed  by  alluYial  deposit,  along  the  shore 
and  in  the  bed  of  the  Pemigewassett  river  in  Plymouth.  The  stream 
at  the  point  in  question  originally  made  a  bend  nearly  at  right 
angles  from  a  westerly  to  a  southerly  course ;  but  by  a  wearing  away 
of  the  shore  on  the  inside  of  the  bend  its  course  is  now  south- 
westerly, and  the  deposits  have  been  made  on  the  north-westerly  side 
forming  the  land  in  dispute.  ''  A  brook  or  small  strenm  flowing  from 
a  north-westerly  direction  entered  the  river  as  it  formerly  ran  at  the 
point  of  the  angle  or  bend  above  mentioned,  and  now  enters  the  old 
bed  of  the  river  at  or  near  the  same  point,  and  flowing  southerly 
enters  said  river  as  it  now  runs  southerly  of  the  land  in  dispute,  as 
shown  on  the  plaintiff's  original  plan  used  on  the  trial.  Said  plan 
may  be  used  and  referred  to  at  the  argument.'' 

It  was  admitted,  for  the  purpose  of  the  argument,  that  when  the 
formation  began  plaintiff  owned  and  still  owns  on  the  westerly  side 
below  the  bend,  and  that  defendant  owned  and  now  owns  on  the 
northerly  side  above  the  bend.  Both  claim  the  alluvion  as  theiT 
own.  The  question  submitted  is,  which  pai-ty  is  the  owner  of  all 
and  if  neither,  what  is  the  rule  of  division  ? 

Lwereii  dt  Blair  and  Carpenler^  for  plaintiff. 
Pike  d  Blodgeit  and  Burroias,  for  defendant 

Bbllows,  0.  J.    At  the  point  where  the  land  in  question  wac 
formed,  the  river  originally  ran  westerly  some  distance,  and  then, 
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turning  nearly  at  a  right  angle,  ran  in  a  southerly  direction.  On 
the  northerly  side  of  the  bend  was  the  defendant's  land,  and  on  the 
westerly  side  the  plaintiff's. 

By  the  gradual  wearing  away  of  the  bank  on  the  southerly  side 
of  the  river  and  the  deposits  on  the  other  side,  the  land  in  question 
was  formed  against  the  lands  of  the  plaintiff  and  the  defendant 
Had  the  ancient  bed  of  the  river  been  straight  against  the*lands  of 
the  parties,  each  would  have  taken  the  newly  formed  lands  in  front 
of  him  by  lines  perpendicular  to  the  general  course  of  the  river  at  that 
poiut ;  but  the  difficulty  here  arises  from  the  fact  that  the  river 
turns  and  fomis  nearly  a  right  angle  near  the  line  between  the 
parties.  The  case  of  Deerfield  r.  ArmSy  17  Pick.  41,  was  much  like 
the  present.  There  the  new  land  was  formed  in  a  bend  of  the 
Deerfield  liver,  and  the  parties  owned  lands  on  each  side  of  the 
bend,  divided  in  a  manner  similar  to  the  present  case.  It  was  held 
that  each  owner  was  entitled  to  a  share  of  the  alluvial  deposit,  to 
be  ascertained  in  this  way:  Give  to  each  owner  a  share  of  the  new 
shore  line  in  proportion  to  what  he  held  in  the  old  shore  line ;  that 
is,  if  the  old  shore  line  was  two  hundred  rods  in  length,  A's  share 
being  one  hundred  and  fifty  rods  and  B's  fifty,  and  the  new  shore 
line  is  but  one  hundred  rods  in  length,  then  A  would  take  seventy- 
five  rods  and  B  twenty-five  rods  of  that  line ;  and  then  the  division 
of  the  land  would  be  completed  by  running  a  line  from  the  bound 
between  the  parties  on  the  old  river  bank  to  the  point  thus  deter- 
mined on  the  newly  formed  shore  or  river  bank.  Shaw,  C.  J.,  says 
this  rule  is  found  in  a  work  on  the  civil  law  —  '^  A  collection  of  new 
decisions  by  Denisart,"  published  in  France.  This  rule  seems  to 
have  been  extensively  recognized  as  just  and  convenient.  It  goes 
upon  the  ground  that  in  making  a  division  of  such  alluvian,  two 
objects  should  be  kept  in  view,  namely,  to  give  each  proprietor  a 
fair  share  of  the  land,  and  to  secure  to  him  access  to  the  river 
by  giving  him  a  share  of  the  bank  in  proportion  to  the  share 
of  the  original  share  owned  by  him.  Deerfield  v.  Arms,  before 
cited.  The  rule  is  recogDized  in  Angell  on  Tide  Waters,  258, 
259,  and  cases  cited ;  Angell  on  Water-courses,  §g  55,  56.  The 
rule,  in  fact,  is  substantially  upon  the  same  principle  as  that 
which  governs  the  division  of  flats,  in  the  case  of  a  cove  the 
mouth  of  which  is  of  less  width  than  the  uplands  to  which 
the  flats  belong.  And  there  the  lines  are  to  be  run  from  the 
divisional  lines  of  the  several  owners  of  the  upland  to  low-water 
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mark,  oonTerging  toward  each  other,  so  as  to  give  each  proprietoi 
his  proportionate  share  of  the  flats.  If  the  mouth  of  the  oove  is 
of  the  same  width  as  the  nphmd,  then  the  divisional  lines  shoold 
be  parallel,  and  at  right  angles  with  a  line  drawn  across  the  month 
of  the  cove.  This  rule  was  recognized  and  adopted  in  RiMt  y.  Bos' 
ton  Mill  Corporation^  6  Pick.  167, 168 ;  also,  in  Sparhawh  d  W%f$  y. 
Bullard,  1  Mete.  107 ;  Valentine  v.  Piper,  22  Pick.  96 ;  Gray  r. 
Deiuee,  6  Gush.  12.  The  same  rule  is  laid  down  and  recognized  in 
Angell  on  Tide  Waters,  232,  and  cases  cited.  The  pn^sent  case, 
indeed,  inrolYes  the  same  principle,  and  the  rule  for  dividing  flats  in 
a  cove  between  the  proprietors,  by  the  upland,  applies  here. 

The  titles  of  the  plaintiff  and  the  defendant  extended  originally  to 
the  thread  of  the  river.  As  the  bed  of  the  river  gradually  changed 
by  the  wearing  away  of  the  opposite  bank,  and  the  deposit  of  the 
material  on  the  lands  of  the  plaintiff  and  the  defendant,  the  line  of 
their  land  still  continued  to  be  the  thread  of  the  stream  in  its  new 
bed,  and  the  new  land  is  formed  by  deposits  upon  the  flats  belong- 
ing to  the  several  parties,  which  flats  are  extended  as  the  river 
recedes ;  and  as  the  extent  of  the  shore  line  was  diminished  by  the 
river  cutting  across  instead  of  going  round  this  bend,  the  ease 
obviously  stands  like  a  division  of  flats  in  a  cove  where  at  its  mouth 
it  is  narrower  than  the  upland,  or,  rather,  where  the  circular  line  of 
the  upland  is  greater  than  a  line  across  the  mouth  of  the  cove. 

It  is  urged  that  a  brook  which  formerly  entered  the  old  channel 
of  the  river  near  the  bend  must  be  regarded  as  the  present  boundary 
of  the  plaintiff's  land,  or  at  least,  that  he  cannot  go  beyond  it ;  and 
the  counsel  refer  to  the  case  of  Sparhawk  £  Wife  v.  Bullard,  1 
Mete.  97.  In  that  case  the  inquiry  was  to  the  extent  of  the  defend- 
ant's title  to  flats,  under  the  ordinance  of  1G41,  which  gave  to  the 
owner  of  the  upland  the  flats  to  low-water  mark,  provided  the  tide 
did  not  ebb  more  than  one  hundred  rods  ;  and  it  was  held  that  if 
there  was  a  creek  from  which  the  tide  did  not  ebb,  when,  from 
natural  causes,  it  ebbed  the  lowest,  this  would  constitute  the  boun- 
dary of  the  flats  —  the  object  of  the  ordinance  being  to  give  to  the 
proprietors  of  the  upland,  wharf-privileges  extending  to  low-water 
mark.  Of  course  such  creek  was  not  regarded  as  the  boundary 
between  individual  land-owners,  but  the  general  boundary  of  the 
flats,  and  has  no  bearing  upon  the  question  before  us.  In  resper^ 
to  the  brook  here,  it  does  not  appear  that  it  constituted  the  boundary 
between  the  plaintiff's  and  the  defendant's  land.    If  it  did,  another 
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question  might  arise,  upon  which  we  do  not  feel  called  npon  to  enter. 
The  brook  originally  entered  the  river  on  the  defendant's  land.  Ai 
before  suggested,  the  parties  owned  the  soil  constituting  the  bed  of 
the  river,  in  front  of  their  lands,  to  its  thread ;  and  as  the  river 
receded  by  degrees,  it  still  constituted  their  boundary,  and  their  title 
was  extended  to  the  thread  of  the  stream  in  its  new  bed.  Conse- 
quently, the  alluvial  deposits  formed  upon  these  flats  or  bed  of  the 
river  became  the  property  of  these  riparian  owners,  to  be  divided 
between  them  according  to  the  rules  established  in  such  cases.  It 
should  be  observed,  also,  that  it  is  immaterial  whether  this  alluvion 
forms  upon  or  against  the  shore,  so  as  to  cause  an  extension  of  the 
bank  toward  the  river,  or  whether  it  forms  m  the  bed  of  the  river 
and  becomes  an  island.  In  the  latter  case,  such  island  will  be  divided 
between  the  proprietors  of  the  opposite  sides  of  the  river  according 
to  the  thread  of  the  river,  subject,  however,  it  may  be,  to  be  changed 
by  a  change  in  the  river  bed. 

These  views  go  upon  the  assumption  that  these  riparian  owners 
go  to  the  thread  of  the  river.  They  of  course  would  not  be  appli- 
cable if  the  plaintiff  were  bounded  by  a  brook  or  other  monument 
short  of  the  bank,  and  not  by  the  river  itselC 

It  is  urged  that  the  true  rule  is  to  go  from  the  old  comer  to  the 
river  at  the  nearest  point,  which,  in  some  instances,  would  not  only 
give  the  riparian  owner  no  part  of  the  alluvion  against  his  own 
land,  but,  in  fact,  deprive  him  of  some  of  the  land,  that  is,  the  river 
bed  he  had  before  owned. 

This  we  cannot  subscribe  to,  even  if  some  authority  is  found  to 
support  it,  as  in  the  case  of  Newton  v.  Bddt/y  23  Vt.  319,  which  gives 
no  satisfactory  reason  for  the  decision  —  from  which  Bsdfield  dis^ 
sented,  and  gave  reasons  much  more  satisfactory  for  his  views. 
Upon  principle  as  well  as  authority,  we  are  fully  satisfied  that  the 
rule  we  have  laid  down  is,  in  general,  the  sound  and  equitable  rule, 
and  will  do  justice  to  the  parties.  There  can  be  nothing  clearer,  as 
a  principle  of  justice,  than  that  the  riparian  owner  is  entitled  to  the 
alluvial  deposits  formed  against  his  own  land  by  imperceptible 
degrees.  If  the  alluvion  is  formed  so  that  on  account  of  a  bend  in 
the  river  it  would  be  against  or  on  the  land  of  two  proprietors,  it 
should  be  fairly  and  equitably  divided  between  the  two  owners,  and 
not  by  any  arbitrary  rule  given  all  to  one.  This  equitable  division 
will,  in  general,  be  accomplished  by  the  rule  we  have  statel    It 
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would  require  a  great  weight  of  authority  to  establish  the  contrary 
mle,  and  such  weight  of  authority  we  do  not  find. 

A  commissioner  should  be  appointed,  then,  unless  other  facts  are 
^x>  be  shown,  to  make  a  survey  and  measurement  in  accordance  with 
these  suggestions,  and  to  furnish  an  accurate  plan  of  the  survey,  as 
in  Sparhawh  A  Wife  y.  BuUardy  1  Mete.  108. 

It  should  be  observed  that  the  rule  we  have  suggested  may  in  soma 
eases  require  some  modification ;  but,  so  far  as  the  case  is  now  dis^ 
closed  to  US,  we  think  it  will  do  justice  to  the  parties. 

Case  discharged. 
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AiKBK  y.  Same. 

<UN.H.604.) 

Jtogfwwto— rrfw  €f  damages,    ConsHMienal  law — **  taking  of  property,"  — 

legUiatiee  atUhorUy  —  ConsequefUkU  damages, 

A  person  released  a  railroad  corporation  from  all  claim  of  damages  on  aeconnt 
of  the  construction  of  the  road  over  his  land.  Hdd  not  to  operate  against 
his  claim  for  damages  resulting  from  the  road's  being  built  over  the  land  ol 
another. 

A  railroad  oompanj  claiming  authority  from  the  legislature,  cut  through  a 
ridge  near  plaintiff's  lands,  and  as  a  result  thereof,  such  lands  were  flooded 
bj  freshets  when  they  had  formerly  been  protected  from  them.  Held,  that 
this  was  taking  of  the  property  of  plaintiff  within  the  meaning  of  the  con- 
stitution, and  that  the  legislature  could  not  authorise  the  same  without  pra 
▼iding  for  compensation,  and  that  due  care  and  prudence  in  the  construction 
of  the  road  where  the  barrier  was  broken  down  woold  not  protect  the  eon^ 
pany. 

AcnoNS  against  the  Boston,  Concord  and  Montreal  Baihroad 
Company,  one  by  Ezra  B.  Eaton,  and  one  by  Milo  Aiken,  each  for 
damages  resulting  to  their  farms  by  freshet  October,  1869,  and  occa- 
sioned by  the  construction  of  defendants'  road. 

Defendants  are  duly  incorporated,  and  built  their  road  across 
plaintiffs'  farms  in  the  years  1849, 1850  and  1851,  for  which  damages 
were  assessed  and  paid.    Each  of  the  plaintiffs  gave  defendant  a 
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warranty  deed  of  those  portions  of  their  respeotire  fioms  oyer 
which  its  road  was  oonstracted,  and  each,  for  fall  consideration, 
released  the  company  from  all  claim  of  damages  on  account  of  the 
construction  of  the  road  across  their  said  farms. 

Northerly  of  plaintiflb'  said  farms,  consisting  of  meadows  lying  on 
Baker's  river,  is  a  narrow  ridge  of  land  twenty-five  feet  or  more 
high,  extending  east  and  west  between  the  river  and  the  highlands, 
and  efTectnally  protecting  the  meadow  farms  from  freshets.  A 
amall  part  of  the  ridge  is  included  in  Aiken's  farm,  which  lies 
between  the  ridge  and  Eaton's  farm  on  the  south.  Defendants,  in 
constructing  their  road,  made  a  deep  cut  through  the  ridge,  through 
which,  when  a  freshet  occurred,  the  waters  of  the  river  frequently 
flowed  and  carried  sand,  gravel,  debris,  etc.,  in  and  upon  Aiken's 
land,  and  over  and  across  it  upon  Eaton's  land.  Plaintiflfs  claim 
that  irrespective  of  any  care  and  skill  of  construction  of  the  road 
«nd  cut  in  the  ridge,  defendants  are  liable  for  damage  occasioned 
thereby;  but  defendants  insist  that  they  are  only  bound  to  the 
^exercise  of  ordinary  and  reasonable  care  to  render  the  property 
adjoining  safe,  and  that  they  are  not  insurers  against  all  damage. 

The  parties  consented  that  the  foregoing  questions  be  determined 
by  the  court,  and  that  afterward  either  party  may  have  a  trial  by 
jury  if  desired,  without  prejudice  from  any  thing  herein  contained. 

Upon  the  foregoing  facts  appearing,  and  the  parties  having  stated 
their  positions  and  claims,  the  court,  pro  forma,  ruled  that  the 
plaintiffs  would  be  entitled  to  recover  such  damages  as  have  been 
caused  them  in  consequence  of  the  defendants'  cutting  away  the 
ridge  north  of  the  plaintiffs'  farms,  and  thereby  letting  the  river  in 
times  of  freshet  run  through  this  cut  and  damage  the  plaintiffs' 
land ;  to  which  ruling  the  defendants  excepted. 

Carpenter  and  Flanders^  for  plaintiffs. 

H.  Bingham,  Burrows  and  Page,  for  defendants. 

Smith,  J.    Eaton's  case  will  be  considered  first 

It  is  virtually  conceded  that,  if  the  cut  through  the  ridge  had 
been  made  by  a  private  land-owner,  who  had  acquired  no  rights 
from  the  plaintiff  or  from  the  legislature,  he  would  be  liable  for  the 
damages  sought  to  be  recovered  in  this  action.  It  seems  lo  be 
assumed  that  the  freshets  were  such  as,  looking  at  the  history  of 
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the  stream  in  this  respect,  might  be  "  reasonably  expected  occasion* 
aUy  to  oocor/'  The  defendants  removed  the  natural  barrier  which» 
therefore,  had  completely  protected  the  plaintiffs  meadow  from  the 
effect  of  these  freshets ;  and,  for  the  damages  caused  to  the  plaintiff 
in  consequence  of  such  removal,  the  defendants  are  confessedly 
liable,  unless  their  case  can  be  distinguished  from  that  of  the  private 
land-owner  above  supposed.  Such  a  distinction  is  attempted  upon 
two  grounds,  first,  that  the  plaintiff  has  already  been  compensated 
for  this  damage,  it  being  alleged  that  the  defendants  have,  by  nego* 
tiation,  or  by  compulsory  proceedings,  purchased  of  the  plaintiff  the 
right  to  inflict  it;  second,  that  the  defendants  are  acting  under 
legislative  authority,  by  virtue  of  which  they  are  entitled  to  inflict 
this  damage  on  the  plaintiff  without  any  liability  to  compensate 
him  therefor. 

In  support  of  the  flrst  ground,  the  defendants  rely  upon  the 
plaintiff's  release,  and  upon  the  appraisal  of  damages  under  the 
statute. 

The  release  does  not  support  the  defendants'  claim.  The  plaintiff 
released  the  defendants  from  damages  on  accoant  of  the  laying  out 
of  the  railroad  through  and  over  his  land.  The  damages  which  the 
court  ruled  that  the  plaintiff  would  be  entitled  to  recover  were  not 
occasioned  by  the  .laying  oat  of  the  road  over  the  plaintiff's  land, 
but  by  the  construction  of  the  road  over  the  land  of  other  persons* 
See  Delaware  and  Raritan  Canal  Co.  v.  Lee,  2  Zab.  243.  The  ruling 
was,  that  the  plaintiff  could  recover  such  damages  as  have  been 
caused  him  in  consequence  of  the  defendants'  cutting  away  the 
ridge  north  of  tho  plaint'^<i  farm. 

[The  court  then  decided  that  under  the  statutes  existing  at  the 
time,  the  assessors  had  no  authority  to  award  or  include  damages  to 
plaintiflb  for  the  construction  of  the  road  over  the  land  of  another.] 

The  defendants'  first  position  is,  that  the  plaintiff  has  already 
received  compensation  for  this  damage.  This  position  the  court 
have  now  overruled.  The  defendants'  next  position  is,  that  the 
plaintiff  is  not  legally  entitled  to  receive  any  compensation,  but  is 
bound  to  submit  to  the  infliction  of  this  damage  without  any  right 
of  redress.  The  argument  is  not  put  in  the  precise  words  we  have 
just  used,  but  that  is  what  we  understand  them  to  mean.  The 
defendants  say  that  the  legislative  charter  authorized  them  to  build 
the  road,  if  they  did  it  in  a  prudent  and  careful  manner;  that  they 
constructed  the  road  at  the  cut  with  due  care  and  prudence :  and 
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that  they  cannot  be  made  liable  as  tort-feasors  for  doing  what  the 
legishitnre  authorized  them  to  do.  This  involves  two  propositions: 
first,  that  the  legislature  have  attempted  to  authorize  the  defendants 
to  inflict  this  injury  upon  the  plaintiff  without  making  compensa- 
tion ;  and  second,  that  the  legislature  have  power  to  confer  such 
authority.  There  are  decisions  which  tend  to  show  that  the  charter 
should  not  be  construed  as  evincing  any  legislative  intention  to 
authorize  this  injury,  or  to  shield  the  defendants  from  liability  in  a 
common-law  action.  Tinsman  v.  Belvidere  Delaware  R.  R.  Go^  % 
Dutcher  (N.  J.),  148;  Sinnickson  v.  Johnson^  2  Harr.  (N.  J.)  129; 
Hooker  v.  New  Haven  dk  Northampton  (7(9.,  14  Conn.  146 ;  Fletcher 
T.  Auburn  A  Syracuse  R.  R,  Co.,  25  Wend.  462;  Brown  v.  Cayuga 
<£  Susquehanna  R.  R.  Co.,  12  N.  T.  (2  Kern.)  486,  491.  See,  also, 
Eastman  v.  Company ,  44  N.  H.  143, 160 ;  Hooksett  v.  Company,  id. 
105, 110 ;  Company  v.  Chodale,  46  id.  53,  57;  Babbowb,  J.,  in  Lee 
T.  Pembroke  Iron  Co.,  57  Me.  481,  488.  But  we  propose  to  waive 
inquiry  on  this  point,  and  to  consider  only  the  correctness  of 
the  second  proposition,  or,  in  other  words,  the  question  of  legisla- 
tive power. 

The  defendants  cannot  claim  protection  under  an  implied  power, 
where  an  express  power  would  be  invalid:  the  legislature  cannot  do 
indirectly  what  they  cannot  do  directly.  Unless  an  express  provis* 
ion  in  the  charter,  authorizing  the  infliction  of  this  injury  without 
making  compensation,  would  be  a  valid  exercise  of  legislative  power, 
the  defendants  cannot  successfully  set  up  the  plea  that  the  injury 
was  necessarily  consequent  upon  the  exercise  of  their  chartered 
powers,  and  therefore  impliedly  authorized.  The  defense,  then, 
really  presents  this  question :  Have  the  legislature  power  to  authorize 
the  railroad  corporation  to  divert  the  waters  of  the  river,  by  remov- 
ing a  natural  barrier,  so  as  to  cause  the  waters  '^  sometimes  in  floods 
and  freshets ''  to  flow  over  the  plaintiff's  land,  ''carrying  sand, gravel, 
and  stones''  upon  his  farm,  without  making  any  provision  for  his 
compensation  P 

Although  the  constitution  of  this  State  does  not  contain,  in  any  one 
clause,  an  express  provision  requiring  compensation  to  be  made  when 
private  property  is  taken  for  public  uses,  yet  it  has  been  construed 
by  the  courts,  in  view  of  the  spirit  and  tenor  of  the  whole  instru- 
ment, as  prohibiting  such  taking  without  compensation ;  and  it  if 
understood  to  be  the  settled  law  of  the  State,  that  the  legislature 
cannot  constitutionally  authorize  such  a  taking  without  compens^ 
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tion.  Piseaiaqua  Bridge  v.  y.  H.  Bridge,  7  N.  H.  35, 66,  70 ;  Pbk- 
LET,  G.  J.,  in  Petition  of  Mount  Washington  Road  Co.,  35  id.  134^ 
141,  142  ;  Saboent,  J.,  in  Eastman  y.  AmosJceag  Manuf.  Co^  44 
id.  143,  160 ;  State  v.  Franklin  Falls  Co.,  49  id.  240,  251.  The 
counsel  for  the  defendants  have  not  been  understood  to  question  the 
correctness  of  this  interpretation  of  the  constitution. 

The  vital  issue  then  is,  whether  the  injuries  complained  of  amount 
to  a  taking  of  the  plaintiff 's  property,  within  the  constitutional 
meaning  of  those  terms.  It  might  seem  that  to  state  such  a  ques- 
tion is  to  answer  it;  but  an  examination  of  the  authorities  reveals 
a  decided  conflict  of  opinion.  The  constitutional  prohibition 
(which  exists  in  most,  or  all,  of  the  States)  has  received,  in  some 
quarters,  a  constimction  which  renders  it  of  comparatively  little 
worthy  being  interpreted  much  as  if  it  read :  *^  No  person  shall  be 
divested  of  the  formal  title  to  property  without  compensation,  but 
he  may,  without  compensation,  be  deprived  of  all  that  makes  the 
title  valuable." 

To  constitute  a  ^  taking  of  property,"  it  seems  to  have  sometimes 
been  held  necessary  that  there  should  be  ^^an  exclusive  appropria- 
tion," '^  a  total  assumption  of  possession,"  '^  a  complete  ouster,"  an 
absolute  or  total  conversion  of  the  entire  property,  '^  a  taking  the 
property  altogether."  These  views  seem  to  us  to  be  founded  on  a 
misconception  of  the  meaning  of  the  term  '^  property,"  as  used  in 
Uie  various  State  constitutions. 

In  a  strict  legal  sense,  land  is  not  '^  property,"  but  the  subject  of 
property.  The  term  ^  property,"  although  in  common  parlance  fire* 
qnently  lipplied  to  a  tract  of  land  or  a  chattel,  in  its  legal  significa- 
tion ^  means  only  the  rights  of  the  owner  in  relation  to  it"  **  It 
denotes  a  right  •  ♦  ♦  over  a  determinate  thing."  "  Property 
is  the  right  of  any  person  to  possess,  use,  enjoy,  and  dispose  of  a 
thing."  Sbldxn,  J.,  in  Wynekamsr  v.  The  Pioople,  13  N.  Y.  378, 
433 ;  1  Blackstone's  Oom.  138 ;  2  Austin  on  Jurisprudence  (3d  ed.), 
817, 818. 

If  property  in  land  consists  in  certain  essential  rights,  and  a  phys- 
ical interference  with  the  land  substantially  subverts  one  of  those 
rif^hts,  such  interference  ^' takes,"  j^ro  tanto,  the  owner's  ^*  property." 
The  right  of  indefinite  user  (or  of  using  indefinitely)  is  an  essential 
quality  or  attribute  of  absolute  property,  without  which  absolute 
property  can  have  no  legal  existence.  ^'  IJse  is  the  real  side  of  prop- 
erty."   This  right  of  user  necessarily  includes  the  right  and  power 
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of  ezclnding  others  from  nsing  the  land.  See  2  Austin  on  Jnris- 
pmdenee  (3d  ed.),  886  ;  Wsll8,  J.,  in  Walker  v.  0.  C.  W.  R.  R,  103 
Mass.  10, 14. 

From  the  very  nature  of  these  rights  of  nser  and  of  ezclnsion,  it 
if  evident  that  they  cannot  be  materially  abridged  without,  ipsa 
fade,  taking  the  owner's  **  property.''  If  the  right  of  indefinite 
user  is  an  essential  element  of  absolute  property  or  complete  owner- 
ship, whatever  physical  interference  annuls  this  right  takes  ''  prop- 
erty"—  although  the  owner  may  still  have  left  to  him  valuable 
rights  (in  the  article)  of  a  more  limited  and  circumscribed  nature. 
He  has  not  the  same  property  that  he  formerly  had.  Then,  he  had 
an  unlimited  right ;  now,  he  has  only  a  limited  right  His  absolate 
ownership  has  been  reduced  to  a  qualified  ownership.  Restricting 
A's  unlimited  right  of  using  one  hundred  acres  of  land  to  a  limited 
right  of  using  the  same  land,  may  work  a  far  greater  injury  to  A 
than  to  take  from  him  the  title  in  fee  simple  to  one  acre,  leaving 
him  the  unrestricted  right  of  using  the  remaining  ninety-nine  acres. 
Nobody  doubts  that  the  latter  transaction  would  constitute  a  ^^  tak- 
ing of  property."    Why  not  the  former  ? 

If,  on  the  other  hand,  the  land  itself  be  regarded  as  '^  property," 
the  practical  result  is  the  same.  The  purpose  of  this  constitutional 
prohibition  cannot  be  ignored  in  its  interpretation.  The  framers  of 
the  constitution  intended  to  protect  rights  which  are  worth  protect- 
ing ;  not  mere  empty  titles,  or  barren  insignia  of  ownership,  which 
are  of  no  substantial  value.  If  the  land,  '^  in  its  corporeal  substance 
and  entity,"  is  "  property,"  still,  all  that  makes  this  property  of  any 
value  is  the  aggregation  of  rights  or  qualities  which  the  law  annexes 
as  incidents  to  the  ownership  of  it.  The  constitutional  prohibition 
must  have  been  intended  to  protect  all  the  essential  elements  of 
ownership  which  make  '^  property "  valuable.  Among  these  ele- 
ments is,  fundamentally,  the  right  of  user,  including,  of  course,  the 
corresponding  right  of  excluding  others  from  the  use.  See  Com- 
BTOOK,  J.,  in  WymAamer  v.  The  People^  13  N.  Y.  378,  396.  A  phys- 
ical interference  with  the  land,  which  substantially  abridges  this 
right,  takes  the  owner's  "  property  "  to  just  so  great  an  extent  as  he 
is  thereby  deprived  of  his  right.  *^  To  deprive  one  of  the  use  of  his 
land  is  depriving  him  of  his  land ; "  for,  as  Lord  Cokb  said, "  What 
is  the  land  but  the  profits  thereof?  "  Suthbrlakd,  J.,  in  People  v. 
Kerr,  37  Barb.  257,  399 ;    Co.  Litt.  4  b.    The  private  injury  is 
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thereby  as  completely  effected  as  if  the  land  itself  were  ^^  physically 
taken  away." 

The  principle  must  be  the  same  whether  the  owner  is  wholly 
depriTed  of  the  nse  of  his  land^  or  only  partially  deprived  of  it; 
although  the  amount  or  value  of  the  property  taken  in  the  two 
instances  may  widely  differ.  If  the  railroad  corporation  take  a 
strip  of  four  rods  wide  out  of  a  farm  to  build  their  track  upon,  they 
cannot  escape  paying  for  the  strip  by  the  plea  that  they  have  not 
taken  the  whole  farm.  So  a  partial,  but  substantial,  restriction  of 
the  right  of  user  may  not  annihilate  all  the  owner's  rights  of  prop* 
erty  in  the  land,  but  it  is  none  the  less  true  that  a  part  of  his  prop* 
erty  is  taken.  Taking  a  part  ^'  is  as  much  forbidden  by  the  consti- 
tution as  taking  the  whole.  The  difference  is  only  one  of  degree ; 
the  quantum  of  interest  may  vary,  but  the  principle  is  the  same.'' 
See  6  Am.  Law  Beview,  197, 198 ;  Lawrbnoe,  J.,  in  Nevins  v.  City 
o/P«>na,  41111.  602,  611. 

The  explicit  language  used  in  one  clause  of  our  constitution  indi- 
cates the  spirit  of  the  whole  instrument :  ^  No  part  of  a  man's  prop* 
erty  shall  be  taken  ♦  ♦  ♦  /'  Const  of  N.  H.,  Bill  of  Bights, 
art  12.  The  opposite  construction  would  practically  nullify  the 
constitution.  If  the  public  can  take  part  of  a  man's  property 
without  compensation,  they  can,  by  successive  takings  of  the  differ* 
ent  parts,  soon  acquire  the  whole.  Or,  if  it  is  held  that  the  com* 
plete  divestiture  of  the  last  scintilla  of  interest  is  a  taking  of  the 
whole  for  which  compensation  must  be  made,  it  will  be  easy  to  leave 
the  owner  an  interest  in  the  land  of  infinitesimal  value. 

The  injury  complained  of  in  this  case  is  not  a  mere  personal  in* 
convenience  or  annoyance  to  the  occupant  Two  marked  characteris- 
tics distinguish  this  injury  from  that  described  in  many  other  cases. 
First,  it  is  a  physical  injury  to  the  land  itself,  a  physical  interfer- 
ence with  the  rights  of  property,  an  actual  disturbance  of  the  plain* 
tiff's  possession  ;  second,  it  would  clearly  be  actionable  if  done  by  a 
private  person  without  legislative  authority.  The  damage  is  "  con- 
sequential,'' in  the  sense  of  not  following  immediately  in  point  of 
time  upon  the  act  of  cutting  through  the  ridge ;  but  it  is  what  Sir 
William  Erlb  calls  '^  consequential  damage  to  the  actionable  de- 
gree."  See  Brand  v.  J7.  <£  C.  R,  Co.y  Law  Reports,  2  Queen's  Bench, 
223,  249. 

These  occasional  inundations  may  produce  the  same  effect  in  pre- 
venting the  plaintiff  from  making  a  beneficial  use  of  the  land  as 
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would  be  caused  by  a  manual  asportation  of  the  constituent  mate- 
rials of  the  soil.  Goyering  the  land  with  water,  or  with  stones,  is  a 
serious  interruption  of  the  plaintiff's  right  to  use  it  in  the  ordinary 
manner.  If  it  be  said  that  the  plaintiff  still  has  his  land,  it  may  be 
answered,  that  the  face  of  the  land  does  not  remain  unchanged,  and 
that  the  injury  may  result  in  taking  away  part  of  the  soil  ('^and,  if 
this  may  be  done,  the  plaintiff's  dwelling-house  may  soon  follow  ") ; 
and  that,  even  if  the  soil  remains,  the  plaintiff  may,  by  these  oc(^ 
sional  snbmergings,  be  deprived  of  the  profits  which  would  other- 
wise grow  out  of  his  tenure.  '^  His  dominion  oyer  it,  his  power  of 
choice  as  to  the  uses  to  which  he  will  devote  it,  are  materially  lim- 
ited." Brineerhoff,  J.,  in  Reeves  y.  Trecieurer  of  Wood  Oouniy, 
8  Ohio  St  333, 346. 

The  nature  of  the  injury  done  to  the  plaintiff  may  also  be  seen 
by  adverting  to  the  nature  of  the  right  claimed  by  the  defendants. 
The  primary  purpose  of  the  defendants  in  cutting  tiirough  the  ridge 
was  to  construct  their  road  at  a  lower  level  than  would  otherwise 
have  been  practicable.  But,  although  the  cut  was  not  made  **  for 
the  purpose  of  conducting  the  water  in  a  given  course  "  on  to  the 
plaintiff 's  land,  it  has  that  result;  and  the  defendants  persist  in 
allowing  this  excavation  to  remain,  notwithstanding  the  injury 
thereby  visibly  caused  to  the  plaintiff.  Rather  than  raise  the  grade 
of  their  track,  they  insist  upon  keeping  open  a  canal  to  conduct  the 
flood  waters  of  the  river  directly  on  to  the  plaintiff's  land.  If  it  be 
said  that  the  water  came  naturally  from  the  southerly  end  of  the 
cut  on  to  the  plaintiff's  land,  the  answer  is,  that  the  water  did  not 
come  naturally  to  the  southerly  end  of  the  cut  It  came  there  by 
reason  of  the  defendants  having  made  that  cut 

In  consequence  of  the  cut,  water  collected  at  the  southerly  boun- 
dary of  the  ridge,  north  of  the  plaintiff's  farm,  which  would  not 
have  been  there  if  the  ridge  had  remained  in  its  normal  and  unbro- 
ken condition.  They  have  ^*  so  dealt  with  the  soil "  of  the  ridge, 
that,  if  a  flood  came,  instead  of  being  held  in  check  by  the  ridge, 
and  ultimately  getting  away  by  the  proper  river  channel  without 
harm  to  the  plaintiff,  it  flowed  through  where  the  ridge  once  was 
on  to  the  plaintiff's  land.  ^  Gould  the  defendants  say  they  were 
not  liable  because  they  did  not  cause  the  rain  to  fall,"  which  resulted 
in  the  freshet ;  or  because  the  water  ^^  came  there  by  the  attraction 
of  gravitation  ?  '*  See  Baron  Brahwell,  in  SfnUh  v.  Fletcher,  Law 
Bep.,  7  Exch.  305,  310.    If  the  ridge  still  remained  in  its  natural 
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condition,  conld  the  defendants  pump  up  the  flood  water  into  a 
spoat  on  the  top  of  the  ridge,  and  thence,  by  means  of  the  spout, 
poor  it  directly  on  to  the  plaintiff's  land?  If  not,  how  can  they 
maintain  a  canal  through  which  the  water,  by  the  force  of  gravita- 
tion, will  inevitably  find  ils  way  to  the  plaintiff's  land  ?  See  Auw, 
J.,  in  Shipley  v.  Fifty  Associates^  106  Mass.  194, 199,  200 ;  Chap- 
man, C.  J.,  in  Salisbury  v.  Herchenroder,  106  id.  458,  4G0. 

To  turn  a  stream  of  water  on  to  the  plaintiff 's  premises  is  as 
marked  an  infringement  of  his  proprietary  rights  as  it  would  be  for 
the  defendants  to  go  upon  the  premises  in  person  and  '^dig  a 
ditch,  or  deposit  upon  them  a  mound  of  eartli."  See  Lawbenob, 
J.,  in  Nevins  v.  City  of  Peoria,  41  111.  502, 510 ;  Dixon,  C.  J.,  in  Pa^ 
tigrew  v.  Village  of  EvansvilUy  25  Wis.  223,  231,  236. 

The  defendants  may,  perhaps,  regret  that  they  cannot  maintain 
their  track  at  its  present  level  without  thereby  occasionally  pouring 
flood  water  on  to  the  land  of  the  plaintiff.  Indeed,  the  passage  of 
this  water  through  the  cut  may  cause  some  injury  to  the  defend- 
ant's road-bed.  But  the  advantages  of  maintaining  the  track  at 
the  present  grade  outweigh,  in  the  defendants'  estimation,  the  risk 
of  injury  by  water  to  themselves  and  to  the  plaintiff. 

In  asserting  the  right  to  maintain  the  present  condition  of  things 
as  to  the  cut,  the  defendants  necessarily  assert  the  right  to  produce 
all  the  results  which  naturally  follow  from  the  existence  of  the  cut. 
In  effect,  they  thus  assert  a  right  to  discharge  water  on  to  the  plain- 
tiff's  land.  Such  a  right  is  an  easement  A  right  of  ^' occasional 
flooding  "  is  just  as  much  an  easement  as  a  right  of  ^  permanent 
submerging ; "  it  belongs  to  that  class  of  easements  which  '^  are,  by 
their  nature,  intermittent — that  is,  usable  or  used  only  at  times. ** 
See  Ooddard's  Law  of  Easements,  125. 

If  the  defendants  had  erected  a  dam  on  their  own  land  across  the 
river  below  the  plaintiff's  meadow,  and  by  means  of  flash-boards 
thereon  had  occasionally  caused  the  water  to  flow  back  and  overflow 
the  plaintiff's  meadow  so  long  and  under  such  circumstances  as  to 
give  them  a  prescriptive  right  to  continue  such  flowage,  the  right 
thus  acquired  would  unquestionably  be  an  ^^  easement."  The  right 
acquired  in  that  case  does  not  differ  in  its  nature  from  the  right 
now  claimed.  In  the  former  instance,  the  defendants  flow  the 
plaintiff's  land  by  erecting  an  unnatural  barrier  below  his  premises. 
In  the  present  instanoe,  they  flow  his  land  by  removing  a  natural 
i>arrier  on  the  land  above  his  premises.    In  both  instances,  they 
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flow  his  land  by  making  '^  a  non-natural  use"  of  their  own  land. 
In  both  instances,  they  do  an  act  npon  their  own  land,  the  effect  of 
which  is  to  restrict  or  harden  the  plaintiff's  ownership  of  his  land 
(see  Leconfield  y.  Lonsdale,  Law  Bep.,  5  Cool  PL  657,  696)  ;  and 
the  weight  of  that  harden  is  not  necessarily  dependent  npon  the 
scarce  of  the  water,  whether  from  below  or  abore.  See  Bell,  J.,  in 
TiUotson  y.  Smith,  32  N.  H.  90, 95, 96.  In  both  instances  they  tarn 
water  apon  the  plaintiff's  land,  '^  which  does  not  flow  naturally  in 
that  place."  If  the  right  acquired  in  the  former  instance  is  an 
easement,  equally  so  must  be  the  right  claimed  in  the  latter.  If, 
then,  the  claim  set  up  by  the  defendants  in  this  case  is  well  founded, 
an  easement  is  already  vested  in  them.  An  easement  is  property,*  and 
is  within  the  protection  of  the  constitutional  prohibition  now  under 
consideration.  If  the  defendants  have  acquired  this  easement,  it 
cannot  be  taken  from  them,  eyen  for  the  public  nse,  without  com- 
pensation. But  the  right  acquired  by  the  defendants  is  subtracted 
from  the  plaintiff 's  ownership  of  the  land.  Whateyer  interest  the 
defendants  haye  acquired  in  this  respect  the  plaintiff  has  lost  If 
what  they  have  gained  is  property,  then  what  he  has  lost  is  prop- 
erty. If  the  easement,  when  once  acquired,  cannot  be  taken  from 
the  defendants  without  compensation,  can  the  defendants  take  it 
from  the  plaintiff  in  the  first  instance  without  compensation  ?  See 
Brinkerhoff,  J.,  ubi  sup. ;  Sblden,  J.,  in  Williams  y.  K  V.  Cm- 
tral  R.  R.y  16  N.  Y.  97,  109. 

An  easement  is  all  that  the  railroad  corporation  acquire  when 
they  locate  and  construct  their  track  directly  oyer  a  man's  land. 
The  fee  remains  in  the  original  owner.  Blake  y.  Rich,  34  N.  H« 
2S2.  Yet  nobody  doubts  that  such  location  and  cpnstruction  is 
a  *'  taking  of  property,"  for  which  compensation  must  be  made. 
See  Redfield,  J.,  in  Hatch  y.  Vermont  Central  R.  R.,  25  Vt  49,  66. 
What  difference  does  it  make  in  principle  whether  the  plaintiff 's 
land  is  incumbered  with  stones,  or  with  iron  rails  P  whether  the 
defendants  run  a  locomotiye  oyer  it,  or  flood  it  with  the  waters  of 
Baker's  riyer  ?  See  Wilcox,  J.,  in  March  y.  P.  dk  G.  R.  R.,  19  N.  H. 
872,  380 ;  Walworth,  Chan.,  in  Canal  Commissiofiers  and  Canal 
Appraisers  y.  The  People,  5  Wend.  423,  462. 

If  it  should  be  held  that  the  legislature  had  conferred  a  yalid 
authority  upon  the  defendants  to  make  this  cut,  if  necessary  to  the 
construction  of  the  railroad,  or  if  made  with  care  and  skill,  the  ques- 
tion of  necessity  or  of  care  would  become  material,  and  might  haye 
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to  be  decided  by  a  jury.  See  Johnson  t.  Atlaniie  and  8i*  L.  72.  Co^ 
86  N.  H.  669;  Btiabrooks  r.  P.  S  8. R.  Go^  19  Gush.  824;  MeOmi 
▼.  West&m  B.R^4  Gray,  301 ;  Cfurtis  ▼.  Eaitem  B.  B.,  14  Allen, 
55 ;  S.  0.,  98  Mass.  428.  But  in  the  riew  now  taken,  these  qnea- 
tions  are  immateriaL  The  defendants  are  not  held  liable,  as  in  some 
other  cases,  because  their  acts  were  unnecessary,  or  nnskillfdl,  and 
hence  not  within  the  contemplation  of  the  charter.  They  are  held 
liable,  irrespeotiye  of  any  negligence  on  their  part,  on  the  ground 
that  it  was  beyond  the  power  of  the  legislature  to  authorize  the  in- 
fliction of  this  injury  on  the  plaintiff,  without  making  proyision  for 
his  compensation. 

We  think  that  here  has  been  a  taking  of  the  plaintiff's  property; 
that,  as  the  statutes  under  which  the  defendants  acted  make  no  pro- 
Tision  for  the  plaintiff's  compensation,  they  afford  no  justification ; 
that  the  defendants  are  liable  in  this  action  as  wrong-doers ;  and 
that  the  ruling  of  the  court  was  correct  These  conclusions,  which 
are  supported  by  authorities  to  which  reference  will  soon  be  made, 
seem  to  us  so  clear,  that,  if  there  were  no  adverse  authorities,  it 
would  be  unnecessary  to  prolong  the  discussion  of  this  case.  But 
as  there  are  respectable  authorities  which  are  in  direct  conflict  with 
these  conclusions,  it  has  been  thought  desirable  to  examine  some 
arguments  which  have,  at  yariou3  times,  been  advanced  in  support 
of  the  opposite  view. 

In  some  instances,  as  soon  as  it  has  been  made  to  appear  that 
there  is  a  legislative  enactment  purporting  to  authorize  the  doing 
of  the  act  complained  of,  the  complaint  has  been  at  once  summarily 
disposed  of  by  the  curt  statement  "  that  an  act  authorized  by  law 
cannot  be  a  tort."  This  is  begging  the  question.  It  assumes  the 
constitutionality  of  the  statute.  If  the  enactment  is  opposed  to  the 
constitution,  it  is  "  in  fact  no  law  at  all."  "  The  term  unconstitu- 
tional  law,  in  American  jurisprudence,  is  a  misnomer  and  implies  a 
contradiction."  "  The  will  of  the  legislature  is  only  law  when  it  is 
in  harmony  with,  or  at  least  is  not  opposed  to,  that  controlling 
instrument  which  governs  the  legislative  body  equally  with  the  pri- 
vate citizen."    Coolcy's  Constitutional  Limitations  (Ist  ed.),  3,  4. 

The  error  in  question  originates  in  a  "  fallacy  of  reference."  It 
arises  from  following  English  authorities,  without  adverting  to  the 
immense  difference  between  the  practically  omnipotent  powers  of 
the  British  parliament  and  the  comparatively  limited  powers  of  our 
State  legislatures,  acting  under  the  restrictions  of  written  constitu- 
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tiona.  Parliament  is  the  supreme  power  of  the  realm.  It  is  at 
once  a  legislature  and  a  constitutional  convention.  1  De  Tocque- 
Tille's  Democracy  in  America  (Beeres^  translation,  2d  Am.  ed.),  80. 
Parliament  can  ^  do  erery  thing  that  is  not  naturally  impossible ;  '* 
and  what  it  does  **  no  power  on  earth  can  undo.''  1  Black.  Com. 
ICl ;  4  Coke's  Inst  86. 

A  State  legislature,  on  the  other  hand,  ^  is  powerless  when  it  at- 
tempts to  pass  the  limits  prescribed  by  the  constitution."  See 
Cooley's  Const  Lim.  (Ist  ed.)  45,  46.  In  England,  wheneyer  it 
appears  that  the  act  complained  of  was  authorized  by  a  parliament- 
ary statute,  the  court  are  perfectly  justified  in  dismissing  the  com- 
plaint, on  the  ground  that  the  act  was  **  authorised  by  law."  In 
this  country,  when  it  appears  that  the  legislature  haye  gone  through 
the  form  of  enacting  a  statute  purporting  to  authorise  the  act  com- 
plained of,  the  further  inquiry  remains  whether  the  legislature  had 
the  constitutional  power  to  pass  such  a  statute.  If  they  had 
not,  then  their  enactment  is  not  *'  law,"  and  can  afford  no  justi- 
fication. 

The  error  of  blindly  following  English  authorities,  as  to  the  justi- 
fication afforded  by  statutory  enactments,  has  repeatedly  been  ex- 
posed. Swan,  J.,  in  Crawford  v.  The  Village  of  Delaware^  7  Ohio 
St  459,  466,  477 ;  Maison,  Senator,  in  Bhodgood  v.  Mohawk  and 
Hudson  Railroad  Co,y  18  Wend.  9, 29-31 ;  Archer,  G.  J.,  in  Barron 
V.  Mayor  of  Baltimore,  2  Am.  Jurist,  210;  Smith,  J.,  in  OoochxU  v. 
aty  of  Milwaukee,  5  Wis.  32, 38, 45 ;  Gooley's  Const  Lim.  (1st  ed.) 
85;  and  see,  also,  Angell  on  Water-courses  (6th  ed.),  §  461; 
Sutherland,  J.,  in  People  v.  Kerr,  37  Barb.  357, 412, 416 ;  1  Bed£ 
on  Bailways  (4th  ed.),  232. 

The  error  in  the  argument  just  commented  upon  may,  perhaps, 
be  summed  up  in  the  statement,  that  it  confounds  the  legislature 
with  the  constitutional  convention.  Closely  allied  to  this  is  the 
error  of  confounding  the  legislature  with  the  supreme  court  It 
seems  to  have  been  contended  that  the  legislature  is  competent  to 
determine  whether  a  franchise  will  be  injurious  to  other  interests,  and 
that  it  is  to  be  presumed,  after  a  legislative  grant,  ^'that  there  is  no 
just  claim  for  resulting  damages  which  has  not  been  provided  for." 
See  Am.  Law  Mag.,  voL  1,  No.  1,  April,  1843,  58-60.  This  assumes 
both  th3  omniscience  and  omnipotence  of  the  legislature.  If  the 
legislators  themselves  are  to  finally  decide  whether  they  have  tran- 
scended their  constitutional  powers,  *^  then,"  in  the  words  of  Daniel 
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Webster,  ^  the  constitution  ceases  to  be  a  legal,  and  becomes  only  a 
moral,  restraint  npon  the  legislature."  It "  is  admonitory  or  advisory 
only,  not  legaUy  binding."  *  *  ♦  Speech  on  The  Independence 
of  the  Judiciary,  quoted  in  Cooley^s  Const.  Lim.  (1st  ed.)  46,  note  1. 
It  is  now  universiJly  conceded  to  be  the  province  and  duty  of  the 
judiciary  to  pass  upon  the  constitutionality  of  statutes ;  but  it  is  to  be 
regretted  that  some  courts  have  manifested  excessive  reluctanoe  to 
pronounce  statutes  unconstitutional.  "  Whatever  respect  may  be  due 
to  the  legigiature,  that  due  to  the  constitution  is  still  greater."  Law- 
SENCB,  J.,  in  Bunn  v.  The  People,  45  HI.  397,  419.  The  result  has 
sometimes  been  ''to  sacrifice  the  individual  to  the  community." 
See  Sedgwick  on  Damages  (6th  ed.},  121, 122.  » It  is  not,"  said  Mr. 
Sedgwick, ''  an  agreeable  observation  to  make,  but  I  believe  it  can- 
not be  denied  that  the  protection  afforded  by  the  English  government 
to  pro])erty  is  much  more  complete  in  this  respect  than  under  our 
system,  although  parliament  claims  to  be  despotically  supreme,  and 
idthough  we  boast  our  submission  to  constitutionsd  restrictions." 
*  *  *  Sedgwick  on  Stat  and  Const  Law,  523,  524,  note.  Par- 
liamentary acts,  at  the  present  time,  usually  contain  carefully-drawn 
dansea,  scrupulously  providing  for  the  indemnity  of  those  who  are 
liable  to  be  injured  by  the  exercise  of  the  powers  granted  by  the  act 
In  this  country  it  too  often  happens  that  the  legislature  neglect  to 
carefully  perform  this  duty,  and  the  failure  of  the  courts  to  pro- 
nounce the  act  unconstitutional  leaves  the  injured  party  without 
remedy.  In  view  of  the ''  form  that  the  Constitutional  provision  has 
assumed"  in  the  hands  of  some  courts,  ''it  must,"  said  the  same 
author,  "be  admitted  that  in  practice  our  constitutional  guarantees 
are  very  flexible  things."  *  *  *  Sedgwick  on  Stat  and  Const 
Law,  534. 

It  is  said,  that  "if  the  legislature  is  competent  to  furnish  the 
remedy,  there  is  no  denial  of  justice,  though  no  action  can  be  sus- 
tained at  law."  1  Am.  Law  Mag.,  April,  1843,  67.  Leave  to  apply 
to  a  future  legislature  for  an  act  of  indemnity  is  not  the  "  certain 
remedy  "  to  which  (by  article  14  of  the  Bill  of  Rights)  every  subject 
is  entitied  "  for  all  injuries  he  may  receive  *  ♦  *  in  his  property." 
Besides,  "  is  the  obligation  to  make  hinl  compensation  any  stronger 
upon  a  future  legislature  than  it  was  on  that  one  by  whose  authority 
his  property  has  been  taken ; "  and  if  they  have  "  failed  to  make  a 
constitutional  provision  for  his  compensation,"  "what  assurance  can 
he  have  "  that  any  future  legislature  will  do  so  P    '*  It  was,  however 
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to  place  the  rights  of  property  upon  higher  grounds  than  the  mere 
kgislatiye  sense  of  justice  and  equity  that  this  pndiibitton  upon 
legislative  power  was  embodied  in  the  bill  of  rights.''  MoOBiy  J.,  in 
Buffalo  B.  B.S  C.RR  Oo.  t.  Ferris,  26  Tex.  688,  60S. 

It  has  been  contended,  that  in  order  to  establish  the  position 
''that  the  right  of  action  in  behalf  of  the  party  injured"  is  ''the 
same  as  if  no  charter  existed/'  "  it  is  necessary  to  show  that  the 
grant "  of  the  firanchise  "is  absolutely  roid."  1  Am.  Law  Hag.  64. 
It  is  undoubtedly  necessary  to  show  that  the  charter  is  Toid,  in  so 
fkr  as  it  purports  to  authorize  the  infliction  of  the  injury  in  ques- 
tion ;  but  not  that  it  is  void  in  all  other  respects,  conferring  no  valid 
rights  as  against  any  person  whatever.  If  the  legislature  grant  a 
charter  purporting  to  authorize  the  grantee  to  take  the  property  of 
A  for  public  use  upon  making  compensation,  and  the  property  of  B 
without  making  compensation,  the  charter  is  invalid  as  against  B, 
but  may  confer  a  right  as  against  A.  It  is  fSeuniliar  law  that  "where 
an  agent  exceeds  his  authority,  what  he  does  within  it  is  valid,  if 
that  part  be  distinctly  severable  from  the  remainder."  1  Parsons  on 
Contracts  (4th  ed.),  58.  The  same  principle  applies  to  the  exercise 
by  the  legislature  of  the  power  delegated  to  them  by  the  constitu- 
tion. No  sound  argument  can  be  founded  upon  the  hardship  to  the 
grantees  of  not  receiving  all  that  the  legislature  undertook  to  con- 
vey to  them.  Conceding  that  the  grantees,  by  assuming  the  per- 
formance of  the  duties  required  of  them  by  the  chaiter,  have  paid  a 
full  consideration  for  all  the  privileges  which  the  charter  purported 
to  convey  to  them,  how  does  their  case  differ  from  that  of  other 
unfortunate  persons  who  have  purchased  property  of  an  irresponsi- 
ble party  who  had  no  right  to  sell  ?  Is  the  fact  that  the  purchaser 
paid  a  full  consideration  to  the  wrongful  vendor  allowed  to  divest 
the  title  of  the  true  owner  ?  Yet,  upon  what  other  theory  can  it  be 
said  (1  Am.  Law  Mag.  75)  that  "  we  cannot  look  beyond  the  charter 
itself  to  determine  the  duties  and  liabilities  of  the  grantee  ?" 

The  consideration  is  sometimes  urged,  that  the  building  of  a  rail- 
road is  a  work  of  great  public  convenience  and  benefit  This  may 
afford  an  excellent  reason^  for  taking  the  plaintiff's  land  in  the 
constitutional  manner,  but  not  for  taking  it  without  compensation. 
If  the  work  is  one  of  great  public  benefit,  "  the  public  can  afford  to 
pay  for  it."  Grbbn,  Chan.,  in  ffv/ichman  v.  Patterson  Horse  R,  /Z, 
Co.,  2  C.  E.  Green  (N.  J.),  75,  80 ;  Parker,  C.  J.,  in  Piscataqua 
Bridge  v.  K  H.  Bridge,  7  N.   H.  35,  64.     "Either,   therefore, 
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tiie  ndlway  ought  not  to  be  made,  or  the  damage  may  well  be 
paid  for."  Brahwbll,  Baron,  in  Brand  y.  H.  A  C.  Railway  Go.f 
Law  Bep.,  2  Q.  B.  223,  231.  ''  In  the  case  at  bar,  the  plaintiff  is 
expected  to  give  his  land"  *  *  *^  "Why  is  he  called  upon 
rather  than  another  ? "  Cole,  J.,  in  Cash  v.  Whitworth,  13  La. 
Ann.  401,403.  ^'Taxation  exacts  money  from  individuals  as  their 
share  of  a  justly  imposed  and  apportioned  public  burden,  and  the 
equivalent  is  presumptively  received  in  the  benefits  conferred  by  the 
government  Property  taken  for  public  use  from  one  or  more  indi- 
viduals only,  by  right  of  eminent  domain,  is  taken  not  as  his  or 
their  share  of  an  apportioned  public  burden,  but  as  something  dis- 
tinct from  and  more  than  his  or  their  share  of  the  public  burdens, 
and  therefore  the  justice  and  necessity  of  a  constitutional  provision 
for  compensation."  Butlbb,  J.,  in  Booih  v.  Ibum  of  Woodbury, 
32  Conn.  130 ;  Buooles,  J.,  in  People  v.  Mayor  of  BrooHyn,  4 
Gomst  419,  424. 

In  Street  Railway  v.  Oumminsvilkf  14  Ohio  St  623,  it  was  found 
as  a  fact,  that,  taking  into  consideration  the  interests  of  the  com- 
pany and  the  general  traveling  public,  as  well  as  those  of  the  lot- 
owners,  the  location  was  ^*  as  little  injurious  as  it  would  be  in  any 
other  part  of  the  highway."  "  This,"  said  Bakney,  J.,  p.  660,  "  is 
the  common  case,  where  private  property  is  taken  for  publio  uses. 
Beduoed  into  plain  English,  it  simply  amounts  to  this,  that  the 
company  and  the  public  will  gain  as  much  as  the  lot-owners  lose- 
Tht  difficulty  of  giving  this  any  effect  in  the  present  case  arises 
from  the  fact  that  the  justice  of  the  constitution  has  provided  that 
what  the  one  thus  gains  and  the  other  loses  shall  be  paid  for,  before 
tiie  property  is  taken  or  invaded." 

"If,"  said  Williams,  J.  [in  3  Bush.  (Ky.)  429,  430],  "the  im- 
provement  is  of  great  publio  utility,  it  will  not  be  an  onerous  bur- 
den for  the  public  to  pay  the  damage ;  if  so,  it  would,  of  course,  be 
a  much  greater  and  peculiar  burden  and  hardship  on  these  individual 
proprietors.  If  the  damages  are  great,  they  should  not  be  imposed  to 
the  destruction  of  the  individual  proprietors.  If  they  are  not  great, 
the  burden  on  the  public  will  be  light  If  too  heavy  to  be  imposed 
on  the  public,  this  should  admonish  the  authorities  not  to  impose 
them  on  the  individual  proprietors."  Williams,  J.,  in  LouisvilU  v. 
Rottinff  Mill  Co.,  8  Bush  (Ky.),  416,  429,  430 ;  and  see  Williams, 
C.  J.,  in  Enfidd  Toll  Bridge  Co.  v.  Hartf  <6  N.  B.  R.  R.  Go^  17 
Conn.  40,  58,  59. 
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It  is  said  that  a  land  owner  is  not  entitled  to  compensation  where 
the  damage  is  merely  **  consequential."  The  use  of  this  term, "  con- 
sequential damage''  '^prolongs  the  dispute/' and  'introduces  an 
equiyocation  which  is  fatal  to  any  hope  of  a  clear  settleincut'*  It 
means  both  damage  which  is  so  remote  as  not  to  be  actionable,  and 
damage  which  is  actionable.  Sometimes  it  is  used  to  denote  dam- 
age which,  though  actionable,  does  not  follow  immediately,  in  point 
of  time,  upon  the  doing  of  the  act  complained  of;  what  Erle,  C.  J.^ 
aptly  terms  "consequential  damage  to  the  actionable  degr^te." 
Brand  v.  ff.  dk  C.  R.  Co.,  Law  Eep.,  2  Q.  B.  223,  249.  It  is  thus 
used  to  signify  damage  which  is  recoverable  at  common  law  in  an 
action  of  case,  as  contradistinguished  from  an  action  of  trespass. 
On  the  other  hand,  it  is  used  to  denote  a  damage  which  is  so  remote 
a  consequence  of  an  act  that  the  law  affords  no  remedy  to  recover  it 
The  terms,  ^'  remote  damages  "  and  "  consequential  damages  "  "  are 
not  necessarily  synonymous,  or  to  be  indifferently  used.  All  remote 
damages  are  consequential,  but  all  consequential  damages  are  by  no 
means  remote."    Sedgwick  on  Damages  (5th  ed.),  56. 

When,  then,  it  is  said  that  a  land  owner  is  not  entitled  to  com- 
pensation for  **  consequential  damage,"  it  is  impossible  either  to 
affirm  or  deny  the  correctness  of  the  statement  until  we  know  in 
what  sense  the  phrase  "consequential  damage"  is  used.  If  it  is  to 
be  taken  to  mean  damage  which  would  not  have  been  actionable  at 
common  law  if  done  by  a  private  individual,  the  proposition  is  cor- 
rect The  constitutional  restriction  was  designed  "  not  to  give  new 
rights,  but  to  protect  those  already  existing."  Pierce  on  Am.  B.  R. 
Law,  173  ;  (and  see  Rickett  v.  DireciorSy  etc.,  of  Metropolitan  Rail- 
way  Cd.y  Law  Rep.,  2  H.  of  L.  175,  188, 189,  196).  But  this  does 
not  concern  the  present  case,  where  it  is  virtually  conceded  that  the 
injury  would  have  been  actionable  if  done  by  a  private  individual 
not  acting  under  statutory  authority.  If,  upon  the  other  hand,  the 
phrase  is  used  to  describe  damage,  which,  though  not  following 
immediately  in  point  of  time  upon  the  doing  of  the  act  complained 
0^  is  nevertheless  actionable,  there  seems  no  good  reason  for  estab- 
lishing an  arbitrary  rule  that  such  damage  can  in  no  event  amount 
to  a  **  taking  of  property." 

The  severity  of  the  injury  ultimately  resulting  flrom  an  act  is  not 
always  in  inverse  proportion  to  the  lajMOf  time  between  the  doing 
of  the  act  and  the  production  of  the  result  Heavy  damages  are 
recovered  in  case  as  well  as  in  trespass.    The  question  whether  tha 
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injury  constitutes  a  ''  taking  of  property "  must  depend  on  its 
effect  npon  proprietary  rights,  not  on  the  length  of  time  necessary 
to  produce  that  effect.  If  a  man's  entire  farm  is  permanently  sub- 
merged, is  the  damage  to  him  any  less  because  the  submerging  was 
only  the  ^*  consequential "  result  of  another's  act  ?  It  has  been  said 
''that  a  nuisance  by  flooding  a  man's  land  was  originally  consid- 
ered so  far  a  species  of  ouster,  that  he  might  have  had  a  remedy  for 
it  by  assize  of  novel  disseizin  ; "  but  if  it  be  conceded  that  at  pres- 
ent the  only  oommon-law  remedy  is  by  an  action  on  the  case,  that 
does  not  change  the  aspect  of  the  constitutional  question.  The 
form  of  action  in  which  the  remedy  must  be  sought  cannot  be  de- 
cisive of  the  question  whether  the  injury  falls  within  the  constitu- 
tional prohibition.  *^  We  are  not  to  suppose  that  the  framers  of  the 
constitution  meant  to  entangle  their  meaning  in  the  mazes ''  of  the 
refined  technical  distinctions  by  which  the  common-law  system  of 
forms  of  action  is  ^  perplexed  and  incumbered."  Such  a  test  would 
be  inapplicable  in  a  large  proportion  of  the  States,  where  the  dis- 
tinction between  trespass  and  case  has  been  annihilated  by  the 
abolition  of  the  old  forms  of  action.  We  are  not  alone  in  the  opin- 
ion that  the  phrase  ^*  consequential  damage  "  has  been  misapplied 
in  some  of  the  discussions  on  this  constitutional  question  (see  the 
criticisms  of  Millbr,  J.,  in  Pumpelly  v.  Oreen  Bay  Co.^  13  WalL 
[U.  S.]  166, 180 ;  Paine,  J.,  in  Alexander  v.  City  of  Milwauheey  16 
Wis.  247,  258;  Sutherland,  J.,  in  People  y.  Kerr,  37  Barb.  357, 
403,  408) ;  and  we  think  that  the  confusion  thus  engendered  will 
account  for  some  erroneous  decisions.  If  this  most  ambiguous  ex- 
pression is  to  be  used  at  all  in  this  connection,  the  meaning  attached 
to  it  should  always  be  clearly  defined,  as  is  done  in  Pierce  on  Am. 
Bailroad  Law,  173. 

It  may,  perhaps,  be  urged  that  a  decision  in  favor  of  the  plaintiff 
will  give  rise  to  a  multiplicity  of  suits  by  other  claimants,  many  of 
whom  have  sustained  no  substantial  damage.  But  this  affords  no 
gronnd  for  denying  redress  to  this  plaintiff,  who  has  clearly  sus- 
tained a  substantial  injury.  Nor  will  the  present  decision  be  a  pre- 
cedent in  future  cases  differing  in  their  nature  firom  the  one  before 
n&  The  answers  given  by  other  courts  to  similar  objections  are 
qnite  decisive.  Ld.  Dekmak,  0.  J.,  in  Regina  v.  Baetem  Oouniise 
Jtenhoay  Cb.,  2  Q.  B.  847, 862,  868 ;  Moktaoue  Smith,  J.,  Brand 
t.  B.  d  O.  Railway  Co.,  Law  Bep.,  2  Q.  B.  223,  245;   Pabkbb» 
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0.  J.,  in  Bashn  and  Boxbury  MiU  Corp.  t.  Qardner^  %  Pick.  38, 
88,89. 

Oar  conclasion,  that  the  second  ground  of  defense  set  np  In  tliii 
case  must  be  overrnled,  is  supported  by  PumpeUy  v.  Oree^i  Bay  Oa^ 
13  Wall.  (U.  S.)  166  ;  JSvansviUe  &  CrawfordwiUe  R.  R.  Co.  v.  Dick^ 
9  Ind.  433 ;  and  by  that  part  of  the  decision  in  Richardson  v.  VL 
Central  R,  R.  Co.,  25  Y t.  465,  which  holds  the  plaintiff  entitled  to 
recover  for  damage  occasioned  by  his  luid  falling  into  the  cut  See, 
also,  Hay  v.  Cohoes  Co.^  2  N.  Y.  159;  Bakkbt,  J.,  in  Cbr- 
man  y.  Steubenville  <&  Indiana  R.  R.  Co.,  4  Ohio  St  399,  413.  In 
Hooker  y.  The  New  Haven  <£  Northampton  Co,^  14  Conn.  146 ;  S.  0., 
15  id.  312,  it  was  held  that  no  intent  of  the  legislature  to  authorize 
the  injury  was  apparent ;  but  some  of  the  reasoning  of  Williams, 
0.  J.,  tends  very  strongly  to  show  that  an  attempt  to  confer  such 
authority  would  have  been  unayailing.  See  14  Conn.  151-162 ;  15 
id.  817,  319,  321, 325. 

There  are  also  numerous  cases  in  which  the  decisions,  or  dicta^ 
tend  to  sustain  the  principle  of  the  present  decision.  People  y. 
Neartng^  27  N.  Y.  306,  308,  310;  Bbihkbbhoff,  J.,  in  Reeves  y. 
Treasurer  of  Wood  County,  8  Ohio  St  333, 346  (and  see,  in  this  con- 
nection. Tide  Water  Co.  y.  Coster,  3  0.  R  Green  [N.  J.],  158 ;  S.  C,, 
8  id.  34) ;  In  the  matter  of  Bushwich  Avenue,  48  Barb.  9,  J.  F. 
Barnard,  J.,  p.  12 ;  Mullin,  P.  J.,  in  ViUage  of  Lancaster  y.  Rich- 
ardson,  4  Lans.  136, 141 ;  Zee  v.  Pembroke  Iron  Co.,  57  Me.  481, 
Barrows,  J.,  p.  488 ;  Bioelow,  J.,  in  Brigham  y.  Edmands,  7 
Gray,  359,  363 ;  Zabriskie,  Chan.,  in  Jersey  City  d  Bergen  R.  & 
Co.  y.  Jersey  City  S  Hoboken  Horse  R.  R.  Co.,  20  N.  J.  Oh.  (5  C.  £ 
Green)  61, 62  ;  Gardner  y.  ViUage  of  Newburgh,  2  Johns.  Ch.  162; 
Beck,  J.,  in  McCord  y.  High,  24  Iowa,  336,  342 ;  Woodruff  y.  Neai^ 
28  Conn.  165 ;  Valesttine,  J.,  in  U.  P.  R.  W.  Co.  E.  D.  y.  RoUins. 

6  Kan.  167, 176, 177,  and  in  Caulkins  y.  Mathews,  5  id.  191,  200 ; 
People  y.  Piatt,  17  Johns.  195 ;  State  y.  Olen,  and  Cornelius  y.  Olen, 

7  Jones'  Law  (N.  C. ),  321, 512 ;  Crenshaw  y.  Slate  River  Co.,  6  Ran- 
dolph (Va.),  245 ;  State  y.  Franklin  Falls  Co.,  49  N.  H.  240,  251 ; 
State  y.  Laverack,  34  N.  J.  Law  (5  Yroom),  201 ;  Martin,  Ex  parte^ 

8  English  (Ark.),  198;  Attorney- General  y.  Oermantown,etc.,  Turn' 
pike  Road,  55  Penn.  St  466 ;  Clover  y.  Powell,  2  Stockton's  Ch.  (N.J.) 
Sll ;  Hoar,  J.,  in  Morse  y.  Stocker,  1  Allen,  150, 157, 158 ;  Moale  y. 
Mayor  of  Baltimore,  5  Md.  314,  Le  Grand,  G.  J.,  pp.  321, 322;  8M^ 
also,  J.  0.  Smith,  J.,  in  Morgan  y.  King,  35  N.  Y.  454,  457 ;  Wal- 
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WORTH,  Ohan.,  in  Canal  Comm^rs  <6  Canal  Appraisers  v.  The  PeopUy 
5  Wend.  423, 448 ;  Barclay  R.  R.  A  Coal  Co.  v.  Ifigham,  36  Penn. 
St  194;  BiBOHARD,  G.  J.,  in  Walker  and  Fulton  y.  Board  of  Public 
Works,  16  Ohio,  540,  544,  545 ;  Elliott,  J.,  in  City  of  Columbus  y. 
Hydraulic  W.  M.  Co.,  33  Ind.  435,  438,  439 ;  Murray  y.  Sharp,  1 
Boa,  539 ;  Yates  v.  Milwaukee,  10  Wall  497  ;  E.  D.  Smith,  J.,  in 
Robinson  x.  iV.  Y.  di  Erie  R.  R.,  27  Barb.  512,  522. 

Reference  may  also  be  made  to  '^  the  weight  of  judicial  aathoiity" 
^against  the  power  of  the  legisliiture  to  appropriate  a  common 
highway  to  the  parposes  of  a  railroad,  unless  at  the  same  time  pro- 
Tision  is  made  for  compensation  to  the  owners  of  the  fee."  Cooley's 
Const.  Lim.  (1st  ed.)  545-547. 

This  conclusion  is  also  supported  by  the  definitions  given  by  vari- 
ous judges  and  text-writers  to  the  phrase  ^' a  taking  of  property.'' 
See,  in  addition  to  the  foregoing  citations,  Angell  on  Water-courses 
(6th  ed.),  §  465  a  ;  Cooley's  Const.  Lim.  (1st  ed.)  544 ;  Wilde,  J.,  in 
Austin  V,  Murray,  16  Pick.  121, 126 ;  Putnam,  J.,  in  Boston  S 
Raxbury  Mill  Corp.  v.  Neioman,  12  id.  467,  482 ;  Nevius,  J.,  in 
Ten  Eyckx.  The  Delaware  <§  Raritan  Canal  Co.,  3  Harrison  (N.  J.)» 
200,  205 ;  Ex  parte  Jennings,  6  Cow.  518,  525,  526 ;  Walworth, 
Chan.,  and  Allen,  Senator,  in  Canal  Comers  dt  Appraisers  y.  The 
People  ex  rel.  Tibbits,  5  Wend.  423,  452,  456 ;  Sutherlakd,  J.,  in 
S.  C,  13  id.  355,  372,  373 ;  Walworth,  Chan.,  in  S.  C,  17  id.  671, 
M5  ;  Maison,  Senator,  in  Bloodgood  y.  Mohawk  £  Hudson  R.  R, 
Co.,  18  id.  9,  34,  35 ;  Leonard,  J.,  in  Walther  v.  Warner,  25  Mo. 
277,289;  Lawrence,  J.,  in  Nevins  v.  City  of  Peoria,  H  l\L  502* 
609,  511 ;  Archer,  0.  J.,  in  Barron  v.  Mayor  of  Baltimore,  2  Am. 
Jurist,  211,  212  (since  overruled,  see  S.  C,  7  Peters,  U.  S.,  243,  244) ; 
Smith,  J.,  in  Ooodall  v.  Milwaukee,  5  Wis.  32,  39,  45,  46 ;  Selden, 
J.,  in  Williams  v.  N.  Y.  Central  R.  R.,  16  N.  Y.  97, 100, 110;  Per- 
kins, J.,  in  Wabash  <6  Erie  CancU  v.  Spears,  16  Ind.  441,  443. 

It  seems  to  have  been  sometimes  supposed  that  the  decisions  op- 
posed to  these  views  are  so  numerous,  that  to  differ  from  them  might 
^  almost  wear  the  aspect  of  presumption."  Such  appears  to  have 
been  the  opinion  of  Mr.  Sedgwick,  who  evidently  differed,  as  to  the 
intrinsic  merits  of  the  question,  from  the  supposed  weight  of  author- 
ity. Sedg.  on  Stat  &  Const  Law  (1st  ed.),  525,  533,  534.  There 
are,  undoubtedly,  authorities  which  are  in  direct  conflict  with  the 
present  opinion.  See,  for  instance,  the  decisions  in  Bellifiger  v.  X 
r.  Central  R.  R.,  23  N.  Y.  42 ;  West  Branch  &  Susquehanna  Canal 
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Oo.  T.  MuUinm-^  68  Penn.  St  357 ;  and  the  dicta  of  Oilbert,  J.,  in 
Artiold  Y.  Hudson  River  R.  R.  Co^  49  Barb.  108,  121  (a  case  in 
which  the  resalt  reached  may,  perhaps,  stand  well  enough  on  the 
finding  of  fact,  that  the  testator  accepted  the  substituted  strnctun 
^a  a  compensation  from  the  defendants  for  all  damages  sustained  by 
him  in  consequence  of  their  acts).  (See,  also,  the  remark  of  Gibson, 
G.  J.,  that  the  constitutional  prohibition  ^'  extends  not  to  the  case 
of  property  injured  or  destroyed."  (/ Connor  v.  Pittsburgh^  18 
Penn.  St  187,  190.)  But  the.  number  of  decisions,  necessarily 
inconsistent  with  the  present  conclusions,  is  much  smaller  than  has 
sometimes  been  supposed.  If  we  look  ^'  to  what  has  been  actually 
decided  "  in  many  of  the  cases  rather  than  *'  to  what  has  been  said" 
it  will  be  found  that  the  present  reasoning  would  not  necessarily 
have  led  to  a  different  result 

There  are  classes  or  groups  of  authorities  which,  upon  a  superfi- 
cial examination,  might  be  supposed  irreconcilable  with  our  condu- 
itflions,  but  which,  in  fistct,  are  not  in  point 

Thus,  a  petitioner  for  assessment  of  damages  under  a  statute  may 
jail  to  recover  damages  similar  to  those  claimed  here,  because  the 
'.statute  did  not  provide  for  such  a  case ;  but  it  does  not  follow  that 
lie  cannot  maintain  a  common-law  action.  See  Indiana  Central  R* 
Oo.  V.  Boden,  10  Ind.  96;  Proprietors  of  Locks  d  Canals  v.  Nashua 
d  Lowell  R.  R.  Co^  10  Gush.  385,  388  ;  Estabroohsh.  P.A  8.R.  R. 
Co,9 12  id.  224.  A  petitioner  under  a  statute  can  get  nothing  more 
than  the  statute  gives  him.  The  construction  and  not  the  consti- 
tutionality of  the  statute  is  the  point  for  decision.  Nothing  else 
-was  decided  in  reference  to  Bradley's  damages  in  Kennetfs  Peti- 
Hon,  24  N.  H.  139, 143.  If  the  case  at  bar  were  a  petition  under 
the  statute,  we  should  hold,  as  already  intimated,  that  Eaton  could 
not,  in  that  proceeding,  recover  the  damages  claimed  in  this  action. 
On  the  other  hand,  a  common-law  action  may  fail,  because  there  is 
«  remedy  given  by  statute  which  is  exclusive.  Henniker  v.  Oontoo^ 
cook  Valley  R.  A,  29  N.  H.  146 ;  Stevens  v.  Proprietors  of  Middle- 
sex Canal,  12  Mass.  466 ;  Shaw,  G.  J.,  in  Dodge  v.  County  ComWs^ 
Z  Mete.  380,  381,  382.  (In  Rows  v.  Granite  Bridge  Corporation,  21 
Pick.  344,  it  seems  to  be  assumed  that  there  was  a  statutory  remedy 
for  the  damage  to  real  estate ;  see  345,  346,  348.)  In  Massachusetis 
the  statute  provides  for  an  assessment  of  damages  in  some  cases 
which  are  not  held  to  be  included  in  the  New  Hampshire  statutes. 
Hence,  in  some  instances,  an  action  of  tort  which  would  be  main- 
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taSnable  in  this  State  might  be  defeated  in  Massachusetts,  upon  the 
ground  that  there  was  an  ezclnsiye  remedy  by  petition  under  the 
statute.  See  Babcack  v.  Western  R,  R.,  9  Mete.  553 ;  Meilen  y.  West- 
em  R.  R^  4  Oray,  301 ;  Estabrooks  y.  Peterbarimgh  <6  Shirley  R,  R., 
12  Gush.  224;  Perry  v.  Warcestery  6  Gray,  544;  Ourtxs  v.  Bcistem 
R.  R.  Co.,  14  AUen,  55 ;  S.  C,  98  Mass.  428. 

So  there  are  eases  where  the  plaintiff  fails,  not  because  the  act 
complained  of  was  legal,  but  because  it  was  a  public  nuisance — a 
wrong  '^  to  be  redressed  by  a  public  prosecution,  not  by  recovering 
damages  in  a  private  action,''  —  the  plaintiffs  damage  differing  ^Mn 
degree  only,  not  in  kind,''  flrom  that  sustained  by  the  rest  of  the 
community."  See,  for  examples,  Blood  v.  Nashua  &  Lotoett  R,  R^ 
2  Gray,  137, 140, 141 ;  also,  Shaw,  0.  J.,  in  Boston  <§  W&rcester  R. 
R.  T.  Old  Colony  R.  R.,  12  Gush.  605,  606 ;  Bbkkbtt,  J.,  in  Hatch 
T.  Vt.  Central  R  R.,  28  Y 1 142, 147 ;  Suthbrland,  J.,  in  Lansing 
v.  Smith,  8  Gow.  146, 151-168. 

Again,  there  is  a  class  of  cases  where  the  plaintiff  has  failed,  not 
because  the  damage  complained  of  did  not  amount  to  a  '*  taking  of 
property,"  but  because  it  was  held  that  in  those  instances  the  plain- 
tiff had  already  been  compensated  for  it,  —  the  courts  holding  that 
the  damage  must,  in  contemplation  of  law,  be  regarded  as  having 
been  included  in  the  assessment  under  the  statute,  or  in  the  pur- 
chase-money paid  to  the  plaintiff.  Examples  of  this  class  of  cases 
may  be  found  in  Shinner  v.  Hartford  Bridge  Co,,  29  Oonn.  528 ; 
Sdbin  V.  Vt.  Central  R  A,  25  Vt  363 ;  Norris  v.  Vt  Cen'l  R.  A,  28 
id.  99 ;  Steele  v.  Western  inland  Lock  Nav.  Co.,  2  Johns.  283 ; 
ClarVs  Admx.  r.  Hannibal  di  St.  Joseph  R.  R.,  36  Mo.  202;  Horts- 
man  v.  Covington  d  Lexington  R.  R.  Co.,  18  B.  Monroe,  218,  222; 
BdUimore  A  Potomac  R.  R.  v.  Magmder,  34  Md.  79.  And  see 
Babeoek  r.  Western  R.  R.,  9  Meta  553,  556.  It  seems  to  us  that 
the  decision  in  Boothby  v.  Androscoggin  d  Ken,  R.  R.,  51  Me. 
318,  might  well  have  been  put  upon  this  ground; — see  the 
clear  statement  of  Stitbs,  J.,  in  the  somewhat  analogous  use  of 
Horteman  v.  Covington  A  Lexington  R.  R,  Co.,  18  B.  Monroe,  218, 
222.  The  principle  of  these  cases  would  be  applicable  here,  if  the 
damage  complained  of  had  been  occasioned  by  the  construction  of 
the  railroad  over  Eaton's  land,  instead  of  over  the  land  of  other 
persons. 

There  is  another  class  of  cases  distinguishable  flrom  the  present 
by  the  fact  that  the  complainant  in  those  oases  has  been  deprived 
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only  of  the  priyilege  which  he  had  enjoyed,  in  common  with  th« 
rest  of  the  pnblic»  of  using  public  property.  No  priyate  or  excla^ 
give  right  is  invaded.  The  act  complained  of  is  merely  a  regulation 
of  a  public  right  Suppose  that  the  State  cause  or  authorize  an 
obstruction  to  the  navigation  of  a  navigable  river  which  belongs  to 
the  State,  but  do  not  thereby  invade  or  flood  the  lands  of  the  ripa- 
rian owner.  The  diminished  fieusilities  for  navigation  may  render 
the  adjacent  land  less  valuable;  but  so  may  a  lawful  change  in 
the  mode  of  occupying  an  adjacent  tract  of  land  belonging  to  a 
private  owner.  The  riparian  owner's  land  remains  intact  He 
is  only  "deprived  of  the  use  of  what  was  never  his  own."  See 
Gould  V.  Hudson  River  R.  R.,  6  N.  T.  622 ;  S,  C,  12  Barb.  616 
Babbows,  J.,  in  Lee  v.  Pembroke  Iron  Oo.y  57  Me.  481,  486-488 
Shaw,  C.  J.,  in  Davidson  v.  Boston  d  Maine  R.  iZ.,  3  Gush.  91 
106;  Stbokq,  J.,  in  People  v.  Tibbetts,  19  N.  Y.  623,  528 
FoLOBB,  J.,  in  Coster  v.  Mayor  of  Albany ,  43  id.  399, 415 ;  Shrunk 
IVes.,  etc^  of  Schuylkill  Navigation  Co.,  14  Serg.  &  Bawle,  71 
Zimmerman  v.  Union  Canal  Co.,  1  W.  &  S.  346 ;  Commonwealth  v. 
Richter,  1  Penn.  (by  Sawle,  Penrose  and  Watts)  462;  Monongahela 
Bridge  Co.  v.  Kirk,  46  Penn.  St  112;  Clarke  v.  Birmingham  <6 
Pittsburgh  Bridge  Co,,  41  id.  147 ;  Spring  v.  RusseU,  7  Greenl.  273 
(as  explained  in  57  Me.  486);  3Edw.  Gh.290;  And  see  Commissioners 
of  Homoehitto  River  v.  Withers,  29  Miss.  21 ;  New  York  A  Erie  R.  R. 
V.  Young,  33  Penn.  St  175 ;  Susquehanna  Canal  Co.  v.  Wright,  9 
W.  &  S.  9 ;  McKeen  v.  Delaware  Division  Canal  Co.,  49  Penn.  St  424. 
See,  however,  Yates  v.  Milwaukee,  10  Wall.  (TJ.  S.)  497.  In  the 
much  considered  case  of  Canal  Commissioners  and  Canal  Appraisers 
V.  The  People  ex  rel.  Tibbits,  17  Wend.  571;  S.  C,  13  id.  355 ;  6  id. 
423,  the  majority  of  the  court  disallowed  the  relator's  claim  to  com- 
pensation for  the  destruction  of  the  waterfall  in  the  Mohawk  river, 
upon  the  ground  that  the  bed  of  the  Mohawk  belonged  to  the  State, 
and  did  not  pass  under  the  grant  of  the  adjacent  land.  To  the  same 
eiSect  is  the  decision  in  People  ex  rel.  Loomis  v.  (7ana/  Appraisers^ 
33  N.  T.  461.  If  any  decisions  or  dicta  go  to  the  length  of  asserting 
that  the  State,  under  the  guise  of  regulating  or  improving  public 
property,  may  infringe  on  private  rights  without  compensation  (see 
Gibson,  C.  J.,  in  Monongahela  Navigation  Co.  v.  Coons,  6  W.  &  S. 
101, 113, 114;  Hollister  v.  Union  Co.,  9  Conn.  436),  it  is  only  neces- 
sary in  this  connection  to  point  out  that  such  a  doctrine,  even  if 
correct,  is  inapplicable  to  the  present  case.    The  improvement  of 
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Baker's  riyer  ''was  not  within  the  contemplation  of  the  legislature'' 
in  granting  the  defendant's  charter,  ''and  no  authority  for  that  pur- 
pose was  giyen.''  See  Obebn,  G.  J.,  in  Tinsman  y.  Belvidere  Dela- 
warB  A  R.  Co.,  2  Dutch.  (K  J.)  148, 176. 

The  case  at  bar  is  clearly  distinguishable  firom  the  class  of  cases 
where  an  entry  on  land  for  a  merely  temporary  purpose  has  been 
held  not  to  be  a  ''taking  of  property;"  as,  for  example,  an  entry  to 
perambulate  the  boundaries  of  towns,  or  to  make  preliminary  surveys 
with  a  yiew  to  determining  the  location  of  a  proposed  railroad  (see 
1  Bedf.  on  Railroads  [4th  ed.],  240,  241),  or  "  the  entry  of  an  officer 
charged  with  the  execution  of  criminal  process  upon  the  land  of  a 
third  person  for  the  purpose  of  making  the  arrest."  In  these  in- 
stances there  is  only  "  a  technical  trespass,"  and  the  damage,  in 
general,  is  merely  nominaL  The  real  estate  is  not  "  permanently 
subjected  to  a  servitude."  "  The  beneficial  possession  of  the  owner 
is  not  substantially  interfered  with."  See  WimUm  v.  Oiffordy  6 
Cush.  327 ;  PoUy  v.  8ar.  d  Wash.  R.  R.  Co.,  9  Barb.  449 ;  Wal- 
woBTH,  Chan.,  in  Bloodgood  v.  Mohawk  <t  Hudson  River  R.  R.  Co., 
18  Wend.  9, 17 ;  Bigblow,  J.,  in  Brigham  v.  Edmands,  7  Gray,  359, 
363 ;  Lbonabd,  J.,  in  WaUher  v.  Warner,  25  Mo.  277,  289.  This 
principle  is  utterly  inapplicable  here,  where  the  right  is  claimed  to 
impose  a  permanent  servitude,  and  where,  if  the  claim  is  well  founded, 
the  defendants  will  gain  and  the  plaintiff  will  lose  the  title  to  an 
easement,  thus  seeming  to  bring  the  case  within  the  definition  in  the 
dicta  of  Sheplby,  G.  J.,  in  Cushman  v.  Smith,  34  Me.  247,  258,  260. 
It  was  claimed  in  argument  by  the  plaintiff,  and  not  controverted 
by  the  defendants,  that  the  dunages  in  the  present  cases  are  of  a 
v^ry  substantial  character.  If  it  is  said  that  consistency  requires  a 
construction  of  the  constitutional  provision  which  would  extend  it 
to  all  invasions  of  real  estate,  however  momentary,  which  would  be 
actionable  if  committed  by  a  private  individual,  it  may  be  answered 
that  the  same  reason  which  induces  us  to  deny  that  the  constitu- 
tional restriction  is  confined  to  the  taking  of  the  formal  title,  also 
negatives  the  idea  that  it  was  intended  to  include  injuries  which  are 
merely  technical  and  nominaL  The  real  substance  of  the  injury, 
not  its  technical  name  in  legal  phraseology,  is  the  criterion  whereby 
to  determine  whether  it  falls  within  the  constitutional  restriction. 

Bassett  v.  Salishury  Manufacturing  Co.,  47  N.  H.  426,  was  an 
application  to  a  court  of  equity  for  an  injunction  to  restrain  tae 
defendants  from  flowing  the  plaintiff's  land  by  means  of  a  dam.  It 
Vol.  Xn.— 88 
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appeared  that  the  compan  j  had  kept  up  the  water  in  their  dam  the 
entire  year,  under  a  claim  of  rights  for  about  seven  years,  with  the 
knowledge  of  the  plaintiff  and  his  grantors,  and  without  objection 
on  their  part  It  also' appeared  that  during  the  same  time  the  com- 
pany had  made  expensive  erections  of  mills  and  machinery  to  be 
operated  by  the  power  so  gained.  It  was  held  that  the  acquiescence 
of  the  plaintiff  and  his  grantors  furnished  good  reason  for  refusing 
to  exercise  the  summary  power  of  granting  an  injunction.  That 
decision  is  not  in  point  here.  The  present  proceeding  is  a  suit  at 
law.  It  is  not  an  application  to  a  court  of  equity  to  exercise  the 
discretionary  power  of  granting  the  extraordinary  and  summary 
remedy  by  injunction.  Nor  are  the  facts  as  to  the  plaintiff's  ac- 
quiescence, or  as  to  the  defendants'  change  of  position,  shown  to 
be  similar  to  what  was  proved  in  Bassett  v.  Saiishury  Manuf.  Co, 

There  are  decisions  exempting  municipal  corporations  from  lia- 
bility in  civil  actions  for  neglect  to  perfbrm  public  duties.  See 
Eastman  v.  Meredith,  36  N.  H.  284;  Bigehw  v.  Randolph^  14  Gray, 
541.  There  are  also  decisions  exempting  municipalities  and  some 
classes  of  public  officers  from  liability  for  the  manner  of  performing 
duties  of  a  purely  public  or  judicial  nature.  We  do  not  propose  to 
consider  the  intrinsic  correctness  of  all  the  decisions  which  have 
proceeded  upon  these  grounds  (see  Dillon,  C.  J.,  in  McCord  v.  High, 
24  Iowa,  336,  350),  for  the  principles  upon  which  they  are  founded 
do  not  apply  to  the  present  defendants.  The  damage  here  com- 
plained of  results  from  an  act  of  commission,  not  omission.  The 
defendants  do  not  stand  in  the  position  of  public  bodies  constituted 
for  the  sole  purpose  of  executing  a  public  trust  or  duty,  in  the  per- 
formance of  which  they  have  no  other  interest  than  that  which 
every  citizen  has.  '^  True,  the  public  benefit  may  be  so  far  promoted 
by  works  authorized  to  be  made  by  such  corporations,  that  the 
property  of  individuals  taken  by  them  by  virtue  of  their  charters 
may  be  deemed  to  be  taken  for  public  use,  within  the  constitutional 
provision  on  that  subject ;  still,  they  exercise  their  corporate  privi- 
leges under  a  private  grant  of  the  legislature,  conferring  upon 
them  specific  powers  for  their  own  direct  and  private  advantage." 
**  They  are  trustees  of  public  interests /or  their  own  benefit,'*  Davi- 
BOK,  J.,  in  JSvansvUle  d  CrawfordsvilU  R,  R.  Co.  v.  Dick,  9  Ind. 
433,  435 ;  Aboheb,  G.  J.,  in  Barron  v.  Mayor  of  Baltimore,  2  Am. 
Jnrist.  213.  The  defendants  voluntarily  accepted  their  charter  with 
a  view  to  their  own  private  emolument,  and  do  not  occupy  the  po8i« 
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tion  of  a  municipality  invested,  without  their  consent,  with  powers 
to  be  exercised  siolely  for  the  public  benefit  If  there  can  be  any 
analogy  between  the  liabilities  of  this  railroad  corporation  and  of  a 
municipality,  it  is  with  reference  to  the  liability  of  the  latter  for 
their  manner  of  managing  or  dealing  with  property  or  rights  held 
by  them,  '*  not  for  the  direct  and  immediate  use  of  the  public,'' 
but  for  their  own  benefit  in  their  corporate  capacity.  For  inju- 
ries caused  by  the  improper  management  or  use  of  property  thus 
held  by  them,  municipal  corporations  ''  are  liable  to  the  same  extent 
and  in  the  same  manner  as  private  corporations  and  natural  per- 
sons. Dillon  on  Municipal  Corporations,  §  780 ;  Pjsblsy,  C.  J„  in 
Eastman  v.  Meredithy  36  N.  H.  284,  295,  296  ;  Gray,  J.,  in  Oliver 
V.  Worcester,  102  Mass.  489,  500,  501 ;  and  see  Lowenthal  v.  Mayor 
of  New  York,  61  Barb.  611;  Ingraham,  P.  J.,  620;  Mr.  Mitchell's 
note  in  6  Am.  Law  Beg.,  N.  S.,  44  (explaining  Mills  v.  Brooklyn,  32 
K.  Y.  489).  We  are  not  disposed  to  affirm  the  correctness  of  the 
decision  in  Alexander  v.  Milwaukee,  16  Wis.  247  (see  the  latter  case 
of  Pettigrew  v.  Village  of  EvansvilU,  25  id.  223) ;  but  even  in  that 
decision,  somewhat  reluctantly  made  in  deference  to  the  supposed 
current  of  authority  relative  to  municipal  corporations,  the  court 
did  not  go  to  the  extent  of  holding  that  a  private  corporation  would 
not  have  been  liable  under  similar  circumstances.  See  Golb,  J., 
S65 ;  Paine,  J.,  257,  258.  The  cases  which  relate  to  the  liability 
of  municipalities  for  injuries  caused  in  changing  the  grade  of  high« 
ways  will  be  considered  hereafter. 

There  are  cases  where  an  action  against  a  corporation  must  fiul, 
not  because  the  defendants  are  a  chartered  body,  but  because  the 
act  complained  of  would  not  have  been  actionable  if  done  by  a  pri- 
vate individual  without  legislative  authority;  the  damage  being 
remote,  or  being  caused  by  ''  the  reasonable  use  by  another  of  his 
own  property  ^  {damnum  absque  injuria).  "  If  my  neighbor  sets 
up  a  rival  store  or  public  house,  he  injures  me,  but  I  cannot  sue 
him.''  So,  if  the  public  open  a  new  road,  ^^  and  thereby  draw  away 
custom  from  my  hotel  or  my  stage  line,  I  have  no  remedy  unless 
one  is  given  by  statute.**  See  Petition  of  ML  Washington  Road  Co^ 
85  N.  H.  184;  Fuller  v.  Edifigs,  11  Bich.  S.  G.  Law,  239 ;  S.  G.,  12 
id.  504;  Richmond  d  Lexington  Turnpike  Road  Co.  v.  Rogers,  1 
Duval  (Ky.),  185.  **  The  removal  of  a  county  or  State  capital  will 
often  reduce  very  largely  the  value  of  all  the  property  of  the  place 
from  whence  it  was  moved ;  but  in  neither  case  can  the  party 
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injured  •  •  •  claim  compensation  from  the  pablia''  Oooley*! 
Const  Lim.  (Ist  ed.)  384  A  railroad  corporation,  in  erecting  a 
fence  upon  their  own  land  to  prevent  the  snow  from  being  blown 
npon  their  road,  are  merely  making  a  proper  and  reasonable  use  of 
their  own  property ;  and,  although  such  use  may  cause  annoyance 
o.  damage  to  the  adjacent  land-owner,  it  gives  him  no  cause  of 
action.  .Carson  v.  Western  R.  R.,  8  Gray,  423 ;  Waffle  v.  iV.  F. 
Central  R.  R.  Co.,  58  Barb.  413,  appears  to  have  been  decided  upon 
the  same  principle ;  see,  also,  Henry  y.  Vt.  Central  R.  R.,  30  Vt. 
638,  Redfield,  J.,  641 ;  and  Greeley  y.  Maine  Central  R.  R^  53  Me. 
200.  ''Unless  the  particular  injury  would  haye  been  actionable 
before  the  company  had  acquired  their  statutory  power,  it  is  not  an 
injury  for  which  compensation  can  be  claimed.''  In  oases  where  the 
defense  of  reasonable  user  is  successfully  maintained  by  corpora- 
tions, ''  the  defendants  only  ask  that  the  same  principle  shall  be 
applied  to  them  as  to  individuals  ;"  they  ''only  ask  the  same  pro- 
tection that  an  individual  has."  See  Williams,  0.  J.,  in  Burroughs 
V.  Houeatonio  R.  R.  Co.,  15  Conn.  124,  132,  133.  In  the  case  at 
bar  the  defendants  ask  something  more.  They  claim  that  their 
statutory  powers  protect  them  from  liability  for  the  infliction  of  an 
injury,  which  would  clearly  have  been  actionable  if  done  by  a  pri- 
vate person. 

Hatch  V.  Vt.  Central  Railroad  (7o.,  25  Vt  49,  may  be  noticed  in 
this  connection.  It  was  there  decided  that  the  defendants  were  not 
liable  for  the  action  of  their  embankment  in  caasing  the  water, 
"  upon  the  occasion  of  showers  and  melting  of  the  snow,"  to  flow 
into  the  plaintiff's  store,  provided  the  railroad  "  was  built  in  a  man- 
ner to  do  the  plaintiff  no  unnecessary  damage."  We  incline  to  think 
that,  by  the  law  as  held  in  Vermont,  the  act  complained  of  would 
not  have  been  actionable  if  done  by  a  private  individual  upon  his 
own  land,  adjacent  to  the  plaintiff's  lot  In  that  State  no  action  is 
maintainable  for  obstructing  or  diverting  water  percolating  through 
the  soil  —  Chatfield  v.  Wilson,  28  Vt  49  ;  and  it  would  not  be  unrea- 
sonable to  infer  that  no  action  can  be  maintained  there  for  so  chang- 
ing the  level  of  the  soil  as  to  cause  mere  surface  waters  to  pass  into 
adjacent  lots  "  in  greater  quantities  or  in  other  directions  than  they 
were  accustomed  to  flow  "  (see  Angell  on  Water-courses,  6th  ed.,  § 
108  a,  et  seq.y  citing  authorities  not  in  entire  accord  with  the  decis- 
ions of  our  own  court  in  Swett  v.  Cutis,  50  N.  H.  439,  and  Bassett 
V.  Salisbury  Manufacturing  Co.,  43  id.  569).     Besides  the  damage 
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eaased  by  surface  water.  Hatch  also  claimed  to  recover  on  accoanc 
of  the  obstruction  to  his  business  caused  by  the  embankment  in  th« 
street,  and  the  running,  etc.,  of  trains  thereon.  The  decision  against 
him  on  that  branch  of  the  case  is  not  in  point  here.  So  far  as  thai 
part  of  Hatch's  case  was  concerned,  there  was  no  physical  inter 
ference  with  or  encroachmeut  upon  his  land.  It  did  not  appeal 
that  Hatch  owned  the  fee  in  any  part  of  the  highway.  When  the 
case  came  up  a  second  time  (28  Vt  142, 147)  Bennett,  J.,  said  : 
*'  The  case,  then,  does  not  call  upon  us  to  decide  what  would  have 
been  the  rights  of  Hatch,  if  any,  in  case  it  had  been  shown  that  he 
owned  the  fee  in  the  land  to  the  center  of  the  highway."  The 
physical  consequences  of  the  defendants'  acts  (apart  from  the  mat- 
ter  of  the  surface  water)  did  not  extend  beyond  the  limits  of  the 
highway,  within  which  the  plaintiffs  had  no  proprietary  interest 
Ic  would  seem  that  the  legislature  had  attempted  to  grant  to  the 
corporation  the  right  of  crossing  the  highway,  upon  the  '^  condition 
rabsequent ''  of  restoring  the  highway  to  its  former  state  of  useful- 
nesB,  as  near  as  might  be,  to  the  satisfaction  of  the  selectmen  or 
commissioners.  As  against  Hatch,  the  corporation  would  appear 
to  haye  had  the  right  to  build  their  track  across  the  highway. 
Whether  even  the  owner  of  the  fee  in  the  highway  could  have  ?ned 
the  town  for  building  such  an  embankment,  is  a  question  wbMsh 
will  be  referred  to  hereafter. 

Richardson  v.  Vt.  Central  R.  R.  Co,,  25  Vt.  465,  is,  upon  the  first 
point  therein  decided,  an  authority  in  favor  of  the  present  plain tiSl 
The  second  point  decided  in  that  case  is  similar  to  the  point  in 
HaidCe  cas$f  which  was  last  discussed.  The  court  expressly  said, 
p.  472,  that  it  did  not  appear  that  the  fee  in  the  soil  of  the  high* 
way  belonged  to  the  Riohardsons,  and  that  ^  the  action  was  evi- 
dently not  predicated  or  tried  upon  any  such  supposed  state  of 
facts."  Whateyer  may  be  said  as  to  some  of  the  language  of  the 
court  in  these  Vermont  cases,  the  actual  decisions  on  the  points 
last  named  in  each  case  are  not  necessarily  in  conflict  with  the 
result  reached  in  the  present  case.  Because  an  act  which  does  not 
physically  affect  a  lot  of  land  is  held  not  to  be  ^'  taking  of  the 
owner's  property,"  it  does  not  follow  that  such  a  physical  injury  to 
land  as  the  present  plaintiff  complains  of  is  not  a  '^taking."  If  it 
should  be  conceded  that  no  mere  personal  inconvenience,  annoy- 
ance or  discomfort  to  a  landowner  can  amount  to  a  taking  of  prop* 
erty,  and  that  the  legislature  may  constitutioually  authorize  the 
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defendants  to  inflict  such  annoyances,  these  concessions  do  not 
dispose  of  the  plaintiff's  claim.  He  complains  that  the  physical 
consequences  of  the  defendants'  acts  extended  beyond  their  land 
into  his  land ;  that  his  possession  has  been  disturbed,  his  premises 
inyaded  and  his  soil  covered  with  foreign  substances.  The  legisla- 
ture may  authorize  a  railroad  corporation  to  do  some  acts,  which, 
but  for  such  authority,  would  be  punishable  as  nuisances.  But  it 
does  not  follow  that  the  legislative  power  in  this  direction  is  un- 
limited. On  the  contrary,  the  legislature  are  powerless  when  they 
attempt  to  pass  '^  the  limits  prescribed  by  the  constitution/'  and 
one  of  those  limits  is  reached  whenever  the  proposed  act  amounts 
to  a  taking  of  private  property  without  compensation. 

We  come  now  to  a  class  of  cases,  many  of  which  might  well  have 
been  placed  under  some  of  the  preceding  heads.  They  are  what, 
for  want  of  a  better  name,  may  be  called  ^'the  highway  grade 
cases,"  viz. :  unsuccessful  actions  against  municipalities  to  recover 
damages  alleged  to  have  been  sustained  by  adjacent  landowners  in 
consequence  of  the  grading  of  highways,  or  the  changing  of 'the 
grade,  or  the  making  of  other  alterations  or  improvements  in  high- 
ways. If  the  decisions  in  some  of  these  cases  are  necessarily  incon- 
sistent with  the  conclusions  reached  in  this  opinion,  still  there  is  a 
large  proportion  of  the  cases  of  which  this  is  not  true.  We  think 
that  many  of  these  cases  have  been  correctly  decided,  but  that  the 
courts  have  not  always  put  the  decision  upon  the  right  ground. 
It  is  proposed  to  state  briefly  the  grounds  upon  which  we  think 
that  many  of  these  cases  might  have  been  disposed  of. 

When  land  is  taken  in  the  first  instance  for  a  highway,  the  pub- 
lic pay  for  and  acquire  '^  complete  control  of  the  soil  over  which  it 
passes,  for  all  the  purposes  of  its  proper  enjoyment  and  main- 
tenance.'' Angell  on  Highways  {2i  ed.),  §  202.  ''  The  rights  of 
the  public  to  the  highway,  for  the  legitimate  purposes  of  travel  and 
improving  the  road,  are  as  perfect  and  absolute  as  the  rights  of  a 
natural  person  are  to  his  private  property  in  lands ''  (dissenting 
opinion  of  Bibchard,  J.,  in  McOonibsy.  T\itn%  Council  ofAkron,  15 
Ohio,  474,  p.  481).  If  a  private  landowner  lowers  the  grade  of  his 
own  lot,  and  does  not  thereby  cause  his  neighbor's  soil  (which  has 
no  artifldal  weight  upon  it)  to  break  away,  ^'and  slide  down  of  its 
own  weight,"  no  action  will  lie.  So,  if  he  raises  the  grade  of  his 
own  lot,  without  placing  or  canaing  to  be  placed  any  foreign  sub* 
itanoe  upon  his  neighbor's  lot,  his  neighbor  has  no  legal  remedy 
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against  him.  His  acts  may  render  the  occupation  of  the  neighbor- 
ing lot  less  convenient ;  but  he  has  simply  exercised  his  right  to 
make  a  reasonable  use  of  his  own  land,  and  his  neighbor  has  a  cor- 
responding or  correlative  right  to  do  acts  of  the  same  nature  on  hn 
land.  In  like  manner,  when  a  town  lower  or  raise  the  grade  of  a 
street,  without  thereby  undermining,  or  invading,  or  causing  foreign 
substances  to  be  placed  upon  the  soil  of  the  adjacent  owner,  or  in 
any  way  disturbing  such  owner's  possession,  they  are  only  making 
a  reasonable  use  of  their  proprietary  rights.  '^No  consequences 
flow  from  their  acts  that  would  have  made  a  natural  person  liable 
had  he  been  the  owner  and  performed  the  same  acts.''  Birghako, 
J.,  ubi  supra,  p.  482.  Without  touching  the  adjacent  owner's  lot, 
or  in  any  way  encroaching  upon  it,  the  town  "  had  as  clear  and 
perfect  authority  to  raise  its  street  higher  or  sink  it  lower  than  the 
level  of  his  lot,  as  he  would  undoubtedly  have  had  to  elevate  or 
Bink  his  ground,  without  touching  or  otherwise  injuring  or  inter- 
fering with  the  public  street."  Sobebtson,  C.  J.,  in  Keaay  v. 
LouUville,  4  Dana,  154,  p.  155.  In  such  a  case  there  is  no  encroach- 
ing upon  the  soil  of  the  adjacent  owners^  ^  or  invading  their  domin« 
ion."  ^*  Not  a  shovel  full  of  earth  was  taken  from  it  or  thrown 
upon  it.  There  stands  their  property,  within  its  proper  limits,  as 
it  stood  before;"  per  curiam,  in  H&nry  v.  Pittsburgh,  etc,  Cc,  8 
Watts  &  Serg.  85,  p.  86.  Towns  are  '^  not  bound  to  grade  and  im- 
prove, or  pay  for  grading  and  improving,  the  adjacent  lots  of 
private  persons,  so  as  to  make  them  correspond  with  the  street." 
Spoffobd,  J.,  in  Reynolds  v.  Shreveport,  13  La.  Ann.  426,  p.  427, 
When,  then,  the  acts  of  the  town  have  been  done  within  the  limits 
of  the  highway,  and  do  not  produce  any  physical  effect  or  change  with- 
out those  limits,  neither  taking  any  thing  from  the  soil  of  the  adja- 
cent lots,  or  superimposing  any  thing  upon  that  soil  which  was  not 
there  before,  there  is  no  question  of  constitutional  law  involved*  The 
town  have  only  made  the  same  reasonable  use  of  their  property  that 
every  private  owner  may  make  of  his  property.  "  The  rights  of  the 
public  in  property  are  to  be  governed  by  the  same  rules  of  law  as 
the  rights  of  individuals."  Haile,  J.,  in  Rounds  v.  Mumford,  2 
B.  L  164,  162.  If  the  soil  of  the  highway  was  originally  taken 
from  the  complaining  adjaomt  owners,  or  firom  their  grantoiB,  they 
have  already  been  compensated  for  the  damage ;  for  it  must  be 
prefumed  that  the  possibility  of  such  future  changes  in  the  high- 
tray  was  taken  into  account  in  the  original  assessment  of  damages 
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npon  the  laying  out.  It  on  the  other  hand,  the  highway  was  built 
oyer  land  taken  from  another  proprietor,  the  town  have  done  noth- 
ing more  than  that  original  proprietor  might  hare  done  with 
impunity  if  he  had  still  continued  in  the  exclusiire  ownership  of 
the  land. 

Among  the  cases  where  we  think  that  the  decision  may  well  stand 
npon  the  ground  of  reasonable  user  of  public  property,  and  where, 
therefore,  the  result  actually  reached  (t.  0.,  the  exemption  of  the 
municipality  from  liability)  is  not  inconsistent  with  the  present 
decision,  are  the  following :  Humes  v.  Mayor,  eic^  of  KnaxviUe,  1 
Humph.  (Tenn.)  403 ;  Rounds  v.  Mumford,  2  B.  L  154 ;  Oattender  v. 
Marsh,  1  Pick.  418  ;  Roberts  t.  Chicago,  26  HI.  249 ;  Macy  v.  Indi- 
anapolis, 17  Ind.  267;  Oreal  v.  Keokuk,  4  G.  Qreene  (Iowa),  47; 
Reynolds  y.  Shrevepori,  13  La.  Ann.  426 ;  Hoffman  y.  St  Louis,  15 
Mo.  651 ;  Benedict  y.  Ooit,  3  Barb.  459 ;  Simmons  y.  OUy  of  Cam- 
den, 26  Ark.  276 ;  Keasy  v.  Louisville,  4  Dana,  154.  We  are  also 
inclined  to  enumerate,  under  the  same  head,  Henry  y.  Pittsburgh, 
ete^  Co.,  8  Watts  &  Serg.  85 ;  Reading  y.  Heppleman,  61  Penn.  St 
883  ;  Oreen  y.  Reading,  9  Watts,  382 ;  Snyder  y.  Rockpart,  6  Ind. 
(Porter)  237 ;  Slaiten  y.  Des  Moines  Valley  R.  R.  Co^  29  Iowa,  148 
(where  the  defendants  justified  under  a  city  ordinance;  see  Cols, 
0.  J.,  156).  See,  also,  in  this  connection,  Edwabds,  J.,  in  Wad^ 
dell  y.  Mayor  of  New  York,  8  Barb.  95,  99 ;  Whittieer  y.  Portl 
d  Ken,  R.  R.,  38  Me.  26.  We  think  it  quite  apparent  that  Towle  y« 
Eastern  R,  R.,  17  N.  H.  519  (see,  also,  18  N.  H.  547),  may  well  be 
classed  under  this  head.  The  defendants  acted  under  the  order  of 
the  town,  and  the  act  directed  by  the  town  was  one  for  which  a 
private  owner  would  not  have  been  held  answerable.  See,  also,  the 
remarks  of  Pabkbb,  0.  J.,  523,  suggesting  the  further  distinc- 
tion that  the  act  there  complained  of  was  not  the  voluntary  act  of 
the  defendants,  done  for  purposes  of  their  own  convenience  and 
benefit. 

The  Massachusetts  decisions,  which  exempt  towns  from  liability 
for  the  flow  of  surface  water  from  the  highway  on  to  premises 
adjacent  to  the  highway  {Flagg  v.  Worcester,  13  Gray,  601 ;  Turner 
y.  Dartmouth^  13  Allen,  291 ;  see,  also,  Dickinson  v.  Worcester,  7 
id.  19),  give  towns  no  greater  rights  or  immunities  in  this  respect 
than  individual  proprietors  have  in  that  State.  See  Oanfiony. 
Hargadon,  10  Allen,  106 ;  Boies  v.  Smith,  100  Mass.  181.  ''In  this 
respect,"  said  Merrick,  J.,  13  Gray,  603,  ''  the  rights  of  towns  and 
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of  the  owners  of  land  adjoining  a  highway  are  not  dissimilar  to 
those  of  coterminons  proprietors  of  land.''  And,  in  Franldin  t. 
FUkj  13  Allen,  211,  it  was  held,  that  while  the  pnblio  may  raise 
the  leTol  of  their  traveled  path  and  thus  cause  the  surface  water  to 
£ow  npon  the  land  of  an  adjacent  owner,  the  adjacent  owner  may 
•too  laise  his  land  to  preyent  this  effect.  See,  also,  Bangor  y.  Lan* 
^  a,  51  Me.  521,  525 ;  Angell  on  Water-courses  (6th  ed.),  gg  108,  /, 
108,  nu  Hayt  t.  City  of  Hudson,  27  Wis.  656,  stands  upon  the 
same  ground  as  the  Massachusetts  cases  —  the  court  holding  that  a 
pnvate  proprietor  could  have  done  what  the  city  did,  and  that 
^  cities,  towns  and  villages,  as  the  owners  of  lands  for  highways 
and  other  public  purposes,  have  the  same  right  to  obstruct  or  repel 
the  flow  of  surface  water  as  other  proprietors."  DixoK,  0.  J.,  660. 
See,  in  this  connection,  PetKgrew  y.  Vittago  of  Bvanmritte,  25  Wis. 
223,  where  the  defendants'  acts  were  held  unjustifiable.  In  Taylor 
T.  St.  LouiSf  14  Mo.  20,  an  alley  had  been  dedicated  to  the  public 
by  the  plMntiflh  or  their  ancestors;  and  NAFTOii',  J.,  said  the 
probability  of  its  being  graded,  when  the  public  interest  required  it, 
most  haye  been  calculated  on  when  the  buildings  were  erected. 

We  do  not  assert  that  all  the  ^highway  grade  cases,"  where 
mnnicipalities  have  been  exempted  from  liability,  could  have  been 
decided  on  the  foregoing  ground  of  reasonable  user  of  public  prop* 
erty.  But  a  considerable  proportion  of  the  remaining  cases  of  this 
class  are  very  near  the  border  line  in  this  respect ;  and,  without  a 
fuller  statement  of  facts,  or  a  perfect  knowledge  of  the  law  in  each 
jurisdiction  relative  to  the  construction  given  to  the  right  of  rea- 
sonable user  on  the  part  of  individual  proprietors  (particularly  in 
reference  to  surface  water),  it  is  difficult  to  determine  on  which 
side  of  the  line  some  of  the  cases  belong.  We  do  not  feel  certain 
that  the  following  cases  could  not  have  been  decided  on  the  above 
ground  of  reasonable  user,  (y Connor  v.  FUtsburghy  18  Penn.  St. 
187 ;  Borne  v.  Omberg,  28  Ga.  46j(8ee  Lumpkin,  J.,  47,  49);  BoU  v. 
Augusta,  34  id.  826 ;  St.  Louis  v.  Oumo,  12  Mo.  414 ;  White  v. 
Corporation  of  Yazoo  City^  27  Miss.'  357 ;  Clark  v.  City  of  WiU 
mingUmy  5  Harr.  (Del)  243,  244 ;  Wilson  v.  Mayor  of  New  York,  1 
Denio,  595 ;  see,  also,  Carr  v.  Northern  Liberties,  35  Penn.  St  324; 
Angell  on  Water-courses  (6th  ed.),  g§  108,  /,  108,  fit.  In  the  oft- 
qnoted  case  of  Badeliff^s  Eafrs  v.  Mayor  of  Brooklyn,  4  N.  T. 
195,  some  of  the  views  of  Bbonson,  J.,  are  in  direct  conflict 
with  the  present  decision  (see  4  N.  Y.  197,  1)8,  203-208); 
Vol.  XII.  — 23 
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but  no  less  than  five  pages  of  the  opinion  are  occupied  in  ftttempt^ 
ing  to  establish  the  position  that  the  corporation  of  Brooklyn  had 
done  nothing  more  than  a  private  owner  might  lawfully  have  done 
in  the  exercise  of  the  same  proprietary  rights.  If  this  last  position 
does  not  accord  with  the  current  of  authority^  still  the  fact  that  it 
was  the  opinion  entertained  by  BnoKSOii',  J.,  in  that  case,  may 
have  induced  a  less  careful  consideration  by  that  eminent  judge  of 
the  other  grounds  of  the  decision,  which  were  wholly  nnnecessaiy 
if  the  aboYe  position  was  well  taken. 

The  case  of  Bendifi  y.  Ifiashuay  17  N.  H*  477,  was  decided  in 
1845,  but  the  volume  of  reports  in  whioh  it  is  contained  was  not 
published  until  1864.  In  1855,  Sawtxb,  J.,  in  deliyering  the  opin- 
ion in  Ball  ▼.  WinehesUr,  32  K.  H.  435,  441,  undertook  to  state 
the  questions  which  had  been  raised  and  decided  in  Bnuhn  t. 
Nashua.  As  Sawtsb,  J.,  was,  in  1845,  a  member  of  the  bar,  resid- 
ing in  Nashua  (or  Nashville),  it  is  quite  probable  that  he  heard  the 
court  announce  the  decision  in  B$nden  v.  Nashua  and  we  think 
that  his  recollection,  ten  years  afterward,  of  the  grounds  of  the 
decision  as  then  stated  by  the  court,  may  have  been  as  accurate  as 
the  recollection  of  Parkeb,  G.  J.,  after  nearly  double  that  space  of 
time.  In  Ball  v.  Winchester^  Sawyer,  J.,  says,  pp.  441,  442,  that 
the  injuries  complained  of  in  Benden  v.  Nashua^  were  occasioned 
^by  causing  the  rain  water  to  flow  into  the  house,  and  also  by  cre- 
ating an  embankment  immediately  in  front  of  it ; "  and  that,  ^^  in 
the  reasoning  of  the  court  upon  the  case,  the  decision  was  placed 
upon  the  ground  that  the  town  could  not  beheld  answerable  for  the 
acts  of  the  surveyor  ;  and,  also,  upon  the  ground  that  for  such  con- 
sequential damages  as  might  result  to  the  owner  of  the  adjoining 
land  from  the  improvements  which  the  public  accommodation  re- 
quired to  be  made  in  the  highways,  the  compensation  must  be  pre- 
sumed to  have  been  made  in  the  award  of  damages  for  the  land 
taken  for  the  highway."  If  the  foregoing  is  a  correct  statement  of 
the  grounds  of  that  decision,  they  are  not  necessarily  inconsistent 
with  the  present  conclusion. 

If,  on  the  other  hand,  the  reported  opinion  in  17  N.  H.  correctly 
mdicates  the  views  then  taken  by  the  court,  it  nevertheless  admito 
of  question  whether  the  case  could  not  have  been  dedded  upon  the 
ground  of  reasonable  user.  As  the  law  is  now  settled  by  the  decis- 
ion in  SwsH  V.  OuUSf  50  N.  H.  439,  the  queetioc  Of  reasonable  user 
as  to  the  flow  of  surface-water  might  be  for  the  jury.    Ball  v.  Win^ 
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dketter,  82  N.  H.  435^  is  not  in  point  In  that  oase,  the  ^nrt  held 
that  the  acts  of  the  sorreyor  were  not  the  acts  of  the  town,  and  that 
the  town  were  not  liable  to  the  plaintiff  for  neglect  *t6  perform  the 
duty  of  keeping  the  highway  in  repair. 

Without  renewing  all  the  cases  on  this  topic  (see  Smith  y.  JTosA- 
ington,  20  How.  135 ;  Lafayette  v.  Spencer^  14  Ind.  899 ;  V%noenne$ 
y.  Richards,^  id.  381;  Plumb  y.  Morris  Canal  £  Banking  Oa^  % 
Stockton's  Ch.  [N.  J.]  256 ;  and  other  cases  collected  in  Dillon  on 
Municipal  Corporations,  §  783,  note  1),  it  is  quite  clear  to  our 
minds  tliB,t  the  judgmente  rendered  in  ayery  considerable  proportion 
of  them  are  not  necessarily  irreconcilable  with  our  conclusions  in 
the  case  at  bar. 

So  far  as  the  decisions  in  any  of  these  **  highway  grade  cases  ^  are 
absolutely  inconsistent  with  the  present  opinion,  we  are  not  disposed 
to  acquiesce  in  them,  nor  to  decide  this  case  upon  their  authority. 
That  authority  has  been  somewhat  weakened  by  the  dissatis&ctioa 
expressed  by  some  judges  at  the  harshness  and  injustice  of  the  decis^ 
ions  which  they  haye  felt  compelled  to  make  (see  (/Connor  y.  Pitts^ 
burghy  18  Penn.  St  187 ;  Woodwa&d,  J.,  in  In  re  Ridge  St.,  29< 
id.  391,  395 ;  EiNKSY,  J.,  in  4  G.  Greene  [Iowa],  47,  52) ;  also,  by 
the  fact  that  the  manifest  hardship  thus  engendered  has  led,  in 
more  than  one  instance,  to  legislatiye  enactments  for  the  protection 
of  adjacent  landowners.  See,  in  our  own  State,  the  statute  of  1848, 
chap.  725,  probably  passed  in  consequence  of  the  decision  in  Benden 
T.  Naehua,  uhi  supra. 

If  these  decisions  were  intrinsically  correct,  it  might  be  desirable 
to  consider  further  the  question  already  adyerted  to,  whether  the 
position  of  these  defendants  is  analogous  to  that  of  municipal  cor* 
poration.  But  we  think  that  decisions,  which  go  to  the  length  of 
exempting  municipalities  from  liability  for  the  infliction  of  injuries 
like  the  present,  are  erroneous  in  principle.  If,  in  the  repair  of 
highways,  there  is  a  physical  interference  with  land  outside  the 
limits  of  the  highway,  a  substantial  taking  away  of  the  soil  of  the 
adjacent  owner,  or  an  imposition  of  foreign  substances  upon  it  so  as 
to  amount  to  a  substantial  abridgment  of  his  right  of  ezclusiye  user, 
the  mere  fact  that  the  injury  is  done  by  a  town  or  city  ought  not  to 
depriye  the  landowner  of  all  redress.  The. opposite  yiew  ^'places 
indiyidual  property  ♦  ♦  ♦  at  the  mercy  of  municipal  power.^ 
''We  can  solye  more  easily  and  safely  questions  of  this  character,  if 
fro  take  pains  to  free  our  minds  from  the  false  notion  that  a  muni- 
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eipditj  has  Bome  indefinable  element  of  sovereign  power,  which 
takes  from  the^  property  of  the  citizen,  as  against  its  aggressions^  the 
piotsotion  enjoyed  against  the  aggressions  of  a  natural  person.'' 
The  same  constitutional  provision  that  protects  the  right  of  privato 
property  against  inyasion  by  private  individuals,  must  protect  it 
from  similar  aggression  on  the  part  of  municipal  corporations.'' 
Lawbbkce,  J^  in  JVimiu  v.  City  of  Peoria,  41  QL  502,  508-^10. 
^  It  is  said  that  the  dty  must  grade  streets  and  direct  the  flow  of 
waters  as  best  it  can  for  the  interests  of  the  pnblia  Undoubtedly ; 
but  if  the  public  interest  requires  that  the  lot  of  an  individual  shall 
be  rendered  unfit  for  occupancy,  either  wholly  or  in  part,"  by  plac- 
ing something  on  the  soil,  or  by  taking  from  the  soil,  ''in  this  pro- 
cess of  grading  or  drainage,  why  should  not  the  public  pay  for  it, 
to  the  extent  to  which  it "  thus  ^  deprives  the  owner  of  its  legiti- 
mate use.  Why  does  not  the  constitutional  provision  apply  as  well 
to  secure  the  payment  for  property  partially  taken  for  the  use  or 
'Oonvenienoe  of  a  street,  as  when  wholly  taken  and  converted  into  a 
street  F  Surely  the  question  of  .the  degree  to  which  the  property  is 
taken  can  make  no  difference  in  the  application  of  the  principle. 
To  the  extent  to  which  the  owner  is  ^  thus  substantially  ^  deprived 
of  its  legitimate  use,  *  *  *  to  that  extent  he  should  be  paid.** 
Lawbbstcb,  J.,  ubi  supra,  p.  511. 

The  intrinsic  correctness  of  the  views  just  expressed  is  strongly 
maintained  by  the  reasoning  of  Mr.  Angell  in  his  works  on  High- 
ways (2d  ed.),  §  211.  It  is  also  supported,  in  some  degree,  by  the 
last  paragraph  in  section  790  of  Dillon  on  Municipal  Corporations, 
and  by  the  decisions  in  Pettigrew  v.  Village  of  Bvansvilk,  25  Wia. 
223.  See,  also  (besides  N$viiM  v.  Peoria,  ubi  supra),  Louisville  v. 
RoUing  Mill  Co.,  3  Bush  (Ky.),  416 ;  McCord  r.  High,  24  Iowa,  338, 
Beck,  J.,  p.  842,  Dillon,  0.  J.,  p.  350 ;  dissenting  opinion  of  Bi&CH, 
J.,  in  8t.  Louis  v.  Oumo,  12  Mo.  414, 424.  (There  are  also  cases  in 
Ohio,  cited  in  Dillon  on  Municipal  Corporations,  §  783,  note  1,  some 
of  which  would  seem  to  impose  a  greater  degree  of  liability  on  muni- 
cipal corporations  than  it  is  necessary  for  the  plaintiff  in  this  case 
to  contend  for  as  against  a  railroad  corporation.  See,  also,  2  Kent's 
Com.  414,  note  }.) 

No  one  can  read  these  ^highway grade  cases"  without  perceiving 
how  much  American  courts  have  relied  upon  the  English  authori- 
ties as  establishing  the  position  that  the  formal  enactment  of  a  stat- 
ute purporting  to  authorize  the  doing  of  an  act  always  affords  a 
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oomplete  justification  to  the  doer.  The  fallacy  of  assaming  that 
our  State  legislatures  possess  the  practically  omnipotent  powers  of 
the  British  parliament  or  that  they  pass  none  but  constitutional 
ttatutesy  has  already  been  exposed.  It  is^  howeyer,  worth  remark^ 
that  the  English  case  most  frequentiy  cited  in  these  American 
decisions  (Oov.  d  Co.  of  the  British  Cast  Plate  Manufacturers  y., 
Meredithy  4  Term,  794)  was  one  which,  it  seems  to  us,  might  well 
haye  been  decided  on  the  ground  that  the  paving  commissioners  had 
■imply  made  the  same  reasonable  use  of  public  property  that  an 
indiyidual  might  lawfully  have  made  of  his  private  property;  that 
they  had  done  nothing  more  in  the  street  than  a  private  individual 
might  do  with  impunity  upon  his  own  land. 

By  the  foregoing  review  of  authorities,  it  appears  that  the  number 
of  actual  decisions  in  irreconcilable  conflict  with  the  present  opinion 
is  much  smaller  than  has  sometimes  been  supposed,  and  that,  in  a 
large  proportion  of  the  cases  cited,  the  application  of  the  principles 
here  maintained  would  not  have  necessitated  the  rendition  of  a  dif- 
ferent judgment  firom  that  which  the  courts  actually  rendered  in 
those  cases. 

Thus  far  Eaton's  case  alone  has  been  under  consideration.  The 
only  difEerence  between  Eaton's  case  and  Aiken's  case  arises  from 
the  fact  that  a  small  part  of  the  ridge  is  included  in  Aiken's  fanu; 
while  none  of  it  is  on  the  farm  of  Eaton.  This  difference  does  not 
affect  the  present  inquiry,  which  relates  solely  to  the  correctness  of 
the  ruling  at  the  trial.  The  court  did  not  rule  that  Aiken  could 
recover  the  damages  occasioned  to  him  by  the  entire  cut  through 
the  ridge.  Th%  ruling  was  carefully  limited  to  ''  such  damages  as 
have  been  caused  "  the  plaintiffs  'Mn  consequence  of  the  defendants' 
cutting  away  the  ridge  north  of  the  plaintiffs'  farms."  If  any  dam- 
age  was  caused  to  Aiken  by  the  defendants'  removing  any  portion  of 
that  "  small  part"  of  the  ridge  which  was  included  in  his  farm,  he 
is  not  entitled  to  recover  for  it  under  this  ruling.  So  far,  then,  as 
the  correctness  of  the  ruling  is  concerned,  Aiken's  case  stands  on 
the  same  legal  principle  as  Eaton's.  Under  this  ruling  it  will  be  fox 
a  jury  to  say  how  much  of  the  injury  to  Aiken's  meadow  was  ocoa* 
sioned  by  the  removal  of  that  part  of  the  ridge  which  was  north  of 
Aiken's  farm. 

In  both  cases  the  exception  is  overruled.    As  the  defendants  elent 

tiial  by  jury,  the  order  must  be. 

Case  discharged. 
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8aU — attignmmt — repUvkk 

Ghwda  mm  bought  bj  means  of  £nad  under  sneb  droomstanoM  m  ontltlo  Ui* 
▼endor  to  treat  the  whole  transaction  aa  Told,  and  the  Tendee,  upon  getting 
poeiesalon,  Immediately  transferred  them,  bj  general  assignment  of  all  his 
propertj,  to  an  assignee.  SM,  that  the  vendor  could  maintain  replerla 
against  the  assignee. 

AonoK  of  repleyin  by  Farley,  Amsden  &  Oo,  against  John  G. 
Lincoln  to  reooTer  oertain  goods  and  merchandise  in  his  possession. 

Plaintills  are  wholesale  merchants  in  Boston.  The  goods  in  suit 
were  bought  of  them  by  A.  B.  Sanborn,  of  Soncook,  N.  H.,  April 
18, 1870,  on  thirty  days'  credit  PlaintifTs  claim  that  the  transac- 
tion was  fraudulent,  and  made  with  intent  to  cheat  and  defraud 
them,  and  under  such  a  state  of  affairs  as  entitled  them  to  treat  it 
as  wholly  void,  and  reclaim  the  goods.  After  Sanborn  received  the 
goods,  and  on  April  27, 1870,  he  made  a  general  assignment  of  all 
his  property  to  defendant,  under  chapter  126  of  the  General  Statutes 
of  New  Hampshire,  who  immediately  took  possession  of  same  and 
the  goods  in  question  with  it.  May  3, 1870,  before  bringing  aoiti 
plaintifls  duly  demanded  the  goods  of  defendant,  and  said  Sanborn, 
both  of  whom  refused  to  give  them  up. 

Tappan  d  Mugridge,  for  plaintifBL 

Marshall  d  Chase^  for  defendant. 

Ladd,  J.  Supposing  the  facts  to  be  as  claimed  by  the  plaintiflh, 
we  think  they  might  maintain  trespass  or  replevin  against  Sanborn 
for  the  goods,  notwithstanding  he  came  to  the  possession  of  them 
in  the  first  place  by  means  of  a  fraudulent  sale.  And  this  stands 
well  enough,  upon  the  ground  that  there  never  was  any  real  con- 
tract of  sale  between  the  parties  by  which  the  plaintifls  were  bound. 
Sanborn  acquired  no  rights  in  the  property  by  the  form  of  a  sale 
which  was  gone  through  with,  and  hence  his  first,  as  well  as  evQiy 
iubseqnent  act  of  dominion  over  it,  amounted  to  a  trespass,  if  tha 
defendant  elected  so  to  treat  it. 
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No  aerioas  question  is  made  by  the  defendant's  counsel,  but  this 
would  be  so;  and  it  is  admitted  Airther,  that,  upon  a  demand  and 
refusal,  the  plaintiffs  might  maintain  trover  or  detinue  for  the  goods 
aguinst  this  defendant  But  it  is  insisted  that,  inasmuch  as  it  does 
not  appear  that  the  defendant  was  a  party  to  Sanborn's  fraud,  or 
had  knowledge  of  it,  his  taking  by  assignment  from  Sanborn  can- 
not be  regarded  as  wrongftil,  although  Sanborn  had  no  title,  and 
therefore  that  the  present  action  will  not  lie  against  him.  This  is 
the  important  question  in  the  case,  and  if  it  were  to  be  decided 
upon  authority  alone,  it  would  undoubtedly  present  considerable 
difficulties.  See  Barreii  y.  Warren,  8  Hill,  350,  and  Skinky  y.  Oay* 
lordy  1  Gush.  586.  In  these  two  cases,  the  autiiorities  on  both  sides 
of  the  question  are  collected,  and  the  whole  subject  very  ably  dis- 
cussed. The  New  York  court  came  out  one  way,  holding  that 
trespass  would  not  lie  against  a  person  who  comes  to  the  possession 
of  goods  by  deUyery,  and  without  fault  on  his  part,  «.  g^  an  inno- 
cent bailee  of  the  wrong-doer,  Cowsiir,  J.,  dissenting;  while  the 
Massachusetts  court  held  exactly  the  contrary,  Wildb,  J.,  dia- 
senting. 

To  maintain  trespass  or  repleyin,  there  must  be  a  wrongful  tak- 
ing;  and  the  question  is,  whether  the  taking  by  the  defendant  hero 
was  wrongful,  in  a  legal  sense,  as  against  the  plaintiflEl  At  the  time 
of  the  assignment  the  plaintiffs  were  the  absolute  general  owners, 
and  were  entitled  to  the  immediate  possession  of  the  goods.  The 
assignment  passed  no  title,  and  conferred  no  right  upon  the  defend- 
ant in  respect  of  the  goods  as  against  the  plaintiffs,  for  the  obyioos 
reason  that  Sanborn  had  no  right  or  title  in  them  as  against  the 
plaintifh  which  he  could  confer  upon  anybody.  This  being  so,  the 
first  act  of  possession  exercised  by  the  defendant  oyer  them  was  in- 
consistent with  and  in  derogation  of  the  plaintifb'  right  Absolnte 
ownership  draws  possession  after  it  If,  then,  the  defendant's  act 
in  taking  the  possession  was  an  interference  with  the  plaintiffs' 
right  of  actual  possession  growing  out  of  their  ownership,  it  was  in 
legal  effect  a  disturbance  of  their  constructiye  possession. 

The  defendant's  act  in  assuming  dominion  oyer  the  property  was 
none  the  less  an  inyasion  of  the  plaintifEi'  right,  and  none  the  less 
a  trespass,  because  he  did  not  intend  a  wrong,  or  know  that  he  was 
committing  one.  An  encroachment  upon  a  legal  right  must  con- 
stitute a  legal  wrong;  and  it  is  familiar  law,  that  intention  is  of  no 
•ocount  in  a  oiyil  action  brought  by  one  man  to  recoyer  damage 
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for  a  wrongful  interferenoe  with  his  property  by  ftnother.  The  law 
gives  the  plaintifC  compensatioii  for  the  injury  he  has  sostained, 
whether  tiie  defendant  intended  such  injury  or  not.  Indeed,  a 
large  proportion  of  trespasseSy  especially  to  land,  are  doubtless  com* 
mitted  through  inadTerfcence  or  mistake,  without  wrongful  intent, 
ani  without  knowledge  on  the  part  of  the  wrong-doer  that  he  has 
OTi^rstepped  his  right 

How  does  this  case  differ  in  principle  from  that  of  a  person  who, 
under  a  mistake  as  to  the  location  of  the  boundaries  of  his  land, 
incloses  a  piece  of  adjoining  land  of  which  the  real  owner  has  never 
had  actual  possession,  and  cultivates  it  in  the  mistaken  belief  that 
it  is  his  own  ?  One  act  is  undoubtedly  as  free  from  the  taint  of 
moral  wrong  as  the  other.  In  both  alike  there  is  only  a  disturb- 
ance of  a  possession  purely  constructive.  The  only  distinction  is^ 
that  in  one  case  the  subject  is  land,  while  in  the  other  it  is  a  chattel ; 
and  I  do  not  see  that  tiiis  makes  any  more  difference  than  if  the 
property  interfered  with  were  in  one  case  a  cow,  while  in  the  other 
it  was  a  horse. 

In  Stanley  v.  Oat/lord^  before  cited,  the  case  of  Hyde  v.  Noble,  13 
N.  H.  494,  is  quoted  as  an  authority  fully  sustaining  the  doctrine 
there  laid  down.  Hyde  v.  Noble  was  trover  by  the  owner  of  a  cargo 
of  lumber  against  Noble  and  another,  who  had  bought  and  taken 
the  delivery  of  a  portion  of  it  from  the  plaintiff's  bailee  while  trans- 
porting it  under  a  contract  from  Hallowell  and  Gardiner,  in  Maine, 
to  Weymouth,  in  Massachusetts.  In  delivering  the  opinion  of  the 
courts  Parker,  0.  J.,  says :  *^  The  purchase  by  the  defendants,  tak- 
ing possession  as  they  appear  to  have  done,  and  holding  it  as  their 
own  property,  was  a  conversion.  They  received  the  possession  firom 
one  who  had  no  authority  to  deliver  it  to  them,  nnder  a  sale  which 
purported  to  vest  the  property  in  them ;  and  they,  by  the  purchase, 
undertook  to  control  it  as  their  own  property.  This  was  an 
assumption  of  power  over  it,  inconsistent  with  the  rights  of  the  plain- 
tiff. Purchasing  the  property  from  one  who  had  no  right  to  sell, 
and  holding  it  to  their  own  use,  is  a  direct  act  of  conversion,  without 
any  demand  and  refusal ;  their  possession  was  unlawful  in  its  incep- 
tion, by  reason  of  the  want  of  authority  in  Kenniston  to  make  the 
transfer.  It  is  only  where  a  party  obtains  the  possession  lawfully, 
that  it  is  necessary  to  show  a  demand  and  refusal."  The  same 
thing  in  substance  has  been  said  in  several  other  cases  in  this  State 
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/My  y.  HawkitUfS'S.  H. 247;  Lovefoy  t.  JoiM^SOid*  169 ;  Coop&r 
?•  y&wmanj  45  id.  839,  and  authorities  cited* 

The  facts  stated  in  Hyde  y.  Noble  show  that  there  was  a  demnnd 
and  refusal  before  the  commencement  of  the  soit ;  bat  that  case  has 
bem  constantly  referred  to,  as  well  in  this  State  as  in  other  juris- 
dictions, to  the  point  broadly  laid  down  in  the  opinion  of  Pabkkb, 
G.  J.,  that  troyer  without  a  demand  lies  in  fayor  of  the  owner  of  a 
chattel  against  one  who  has  come  to  the  possession  of  it  by  pur- 
chase from  one  haying  no  right  to  sell;  and  it  would  doubtless 
be  a  surprise  to  the  profession  to  learn  that  such  is  not  the  law 
here.  We  think  it  is  the  law,  and  that  it  rests  upon  reasons  quite 
satisfactory  and  sound.  Parsons  y.  Webb,  8  OreenL  88;  Oalvin 
T.  Bacath  2  Fairf.  80;  Stanley  y.  Oaylard,  1  Gush.  536;  and 
see  the  able  and  instructiye  dissenting  opinion  of  Gowen,  J., 
in  Barrett  y.  Warren^  3  Hill,  351.  But  it  is  yery  obvious 
that  there  was  no  oonyersion  in  the  case  of  Hyde  y.  NobUf 
unless  the  original  taking  was  a  conversion;  and  that  taking 
was  not  a  conversion  unless  it  was  wrongful.  If,  therefore,  it  was 
not  wrongful,  a  demand  and  refusal  would  have  been  necessary 
before  trover  could  be  maintained.  But  ^whenever  the  taking  of 
goods  is  wrongful,  trespass,  replevin,  and  trover  without  a  demand 
are  concurrent  remedies  for  the  owner,  if  he  has  the  right  of  imme- 
diate possession."  Mbtoalf,  J.,  in  Stanley  v.  Oayhrd,  at  545, 
citing  Wilkinson  on  Replevin  2;  7  Johns.  143;  1  Ghit.  PL  17G;  2 
Saund.  47,  h  note.  That  being  so,  the  doctrine  of  Hyde  v.  Noble  is 
decisive  of  the  present  case ;  for,  according  to  that  case,  trover  with- 
out a  demand  would  lie  here,  and  therefore  the  plaintiffs  might 
bring  either  of  the  concurrent  remedies,  trespass  or  replevin,  at 
their  election. 

It  is  undoubtedly  settled  that,  inasmuch  as  a  fraudulent  sale  is 
voidable  only,  the  vendor  cannot  set  it  aside  to  the  injury  of  third 
persons  who  have  made  expenditures  under  it,  on  the  supposition 
that  it  is  binding.  And  so  a  purchaser  for  value,  without  notice 
from  the  fraudulent  vendee,  will  acquire  a  good  title.  Oroiit  v. 
HiUy  4  Gray,  369 ;  Trull  v.  Bigetoto,  16  Mass.  406 ;  Buffington  v. 
Oerrisky  15  id.  156 ;  White  v.  Garden,  10  G.  B.  919 ;  Boot  v.  French, 
13  Wend.  570 ;  Mowrey  v.  Walsh,  8  Gow.  238.  But  no  such  ques- 
tion arises  here.  The  defendant  was  not  a  purchaser,  and  had  made 
no  expenditures  under  the  fraudulent  sale.  At  the  utmost,  his  rights 
fai  respect  to  the  property  could  not  be  larger  than  thosp  of  as 
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attMhing  or  judgment  creditor.  And  the  cases  all  aro»  that  such 
creditor  acquires  no  title  that  will  hold  against  the  tme  owner,  the 
Tender.  Load  r.  Oremy  15  M.  &  W.  216 ;  Brutol  t.  WiUmare,  1  B. 
&  0.  514 ;  Van  Chef  y.  Fhety  15  Johns.  147 ;  Mowrey  y.  Walsh,  8 
Cow.  288 ;  Boat  y.  French,  13  Wend.  575 ;  BuffingUm  y.  Oerrish,  15 
Mass.  156.  "  An  assignee  takes  the  thing  assigned,  subject  to  all 
the  equity  to  which  the  original  party  was  subject''  Ld.  Maito- 
FIBLO,  in  Peacock  y.  Rhodes,  DougL  636. 

We  haYC  not  thought  it  necessary  to  go  into  a  minute  and  extended 
discussion  of  the  question  raised  in  this  case.  The  authorities  to 
which  reference  has  been  made  furnish  an  ample  and  exhaustive 
review  of  the  whole  subject,  and  all  the  authorities.  From  a  care* 
ful  examination,  we  are  brought  to  the  conclusion  that  the  taking 
by  the  defendant  was  in  the  eye  of  the  law  wrongful,  and  a  disturb- 
ance  of  the  plaintifb'  constructiYe  possession ;  and,  therefore^  tha^ 
upon  the  Ihets  claimed,  the  action  may  be  maintained. 

Oa$e  diidkarged. 
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(4iYt.4J 

CiNMNMMal  »aU'-^prcp$riif  iy  aeesttiam. 

K  fold  m  wagon  to  H.  on  condition  tliat  it  shoald  lenwin  the  proportf  of  B 
tOl  poid  for.  Plaintifl  repaired  It  for  ELbj  putting  in  new  wheels  and  azlaa 
H.  took  it  frpm  plaintlif' ■  poaaeadon  withont  liia  knowledge  or  oonaent»  and 
afterward  agreed  with  plaintiif  that  the  "  ninning  part"  of  aidd  wagon 
ahonld  remain  the  property  of  plaintiff  until  paid  for.  H.  nerer  paid  either 
B.  or  plaintjif,  and  neither  had  notice  of  the  other'a  clainL  B.  took  the 
wagon  baek  from  H.  and  aold  It  to  defendant,  who  did  not  know  of  plaintUTa 
dahn.    Sdd,  that  defendant  waa  liable  in  trorer  for  the  wheels  and  axlea. 

Tbotxb  by  John  W.  Olark  against  J.  B.  Wells  for  the  wheels  and 
axles  of  a  stage-wagon* 

The  opinion  states  the  oase.  The  oonrt  below  rendered  judg- 
ment Yerdiot  for  the  plaintiff  for  the  yalue  of  the  wheels  and 
axlesy  to  whioh  the  defendant  exoepted. 

C.  JET.  Heathf  for  defendant  This  is  not  a  case  of  confusion  of 
goods.  1  HilL  on  Torts,  550 ;  HaseUine  y.  Stoekwett,  80  Me.  237 ; 
Bryant  y.  WarSf  id.  295.  Harrington  had  no  right  to  destroy  the 
old  wagon»  nor  any  part  of  it ;  nor  could  he  give  that  right  to 
another.    Hiseox  y.  Ore$nwood^  4  Esp.  174. 
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ffmUon  d  Bsed,  for 

BxDFiBLDy  X  This  action  ia  troyer  for  the  alleged  confernon  ol 
the  wheob  and  azlea  of  a  wagon. 

The  oaae  shows  that  a  stage-wagon  was  sold  bj  Bridgman  to  Har- 
fington,  with  the  condition  that  said  wagon  was  to  remain  the 
propertj  of  said  Bridgman  nntil  the  prioe  was  paid ;  and  that  the 
pnrohase-money  was  neyer  paid.  That  afterward,  at  the  instance 
of  Harrington*  plaintiff  repidred  said  wagon  by  snbstitating  new 
wheels  and  axles  for  the  old. 

That  Harrington  took  the  wagon,  thus  repaired,  from  plaintiff's 
shop,  without  his  knowledge  or  consent  Afterward,  Harrington 
gave  his  note  to  the  plaintiff  for  such  repairs,  with  the  condition 
and  agreement  that  the  mnning  part  of  said  wagon  should  remain 
the  property  of  the  plaintiff  until  said  note  was  paid.  Bridgman 
thereafter  took  possession  of  the  wagon,  with  the  new  gear  added 
by  plaintiff,  and  sold  it  to  the  defendant,  without  knowledge  of 
plaintiff's  claim. 

The  defendant  is  a  bona  fide  purchaser  without  notice  of  any 
right  or  equity  on  the  part  of  the  plaintiff.  The  plaintiff's  lien  for 
repairs  upon  the  wagon  was  personal,  and  was  waived  by  allowing 
the  wagon  to  go  back  into  Harrington's  possession,  and  taking  his 
note  for  the  repairs,  and  security  upon  the  parts  of  the  wagon  sup- 
plied by  himself.  He  must,  therefore,  stand  upon  the  contract 
between  himself  and  Harrington. 

We  think  the  ordinary  repairs  upon  a  personal  chattel,  such  as 
making  new  bolts,  nuts,  tliills,  and  the  like,  become  accretions  to, 
and  merge  in,  the  principal  thing,  and  become  the  property  of  the 
general  owner.  But  in  this  case  the  wheels  and  axles  constitute  the 
running  part  of  the  wagon.  They  could  be  followed,  identified, 
severed,  without  detriment  to  the  wagon,  and  appropriated  to  other 
use  without  loss.  The  plaintiff  was  the  owner,  and  never  parted 
with  the  property.  He  had  the  right  to  resume  possession  when 
Harrington  failed  to  pay  the  note.  The  property  remained  in  him 
as  perfectly  as  if,  in  the  exigency  of  a  broken  wheel,  or  axle,  he  had 
loaned  them  for  temporary  use.  Without  questioning  the  main 
position  of  defendant's  counsel,  we  think,  under  the  facts  stated  in 
tnis  case,  the  property  in  those  wheels  and  axle  continued  in  the 
plaintiff,  and  that  an  action  lies  for  the  conversion. 

Judgment  affirmed. 
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Smith  ▼.HUL 

SioTH  y.  HiLU 

Om  Hinl«gloii  gave  the  plaintUT  a  note  rigiiad  "  Hfll  A  Oo.  bj  Hintaigloa.'* 
TImto  never  mdtted  aaj  mush  firm  m  "  Hill  it  Go.,"  nor  w&n  HOI  and  Har- 
rington aver  parlnarB ;  bnt  aamelbna  batea  the  nola  waa  givan,  mil  waa 
informed  tliat  Harrington  was  oalng  hia  nania»  and  ha  thaiaapon  told  Har- 
rington that  ha  "  must  not  naa  that  nama  to  injnre  him, **  and  Harrington 
■aid  ha  would  not  ffill  did  not  know  of  the  giving  of  the  note  to  plaintifTi 
nor  did  plslntilT  know  of  tha  preTiaoa  lue  bj  Harrington  of  ffill's  nama. 
EM,  that  mil  waa  liable  on  the  note. 

A88X71CP8IT  upon  a  promiaaDiy  note,  signed  Tj.  D.  Hill  ft  Oo.,  by 
F*  C*  Harrington.''  Flea,  the  genend  iasnes.  The  note  waa  given 
to  plaintiff  by  Harrington  for  some  property  porehaaed  by  the 
latter.  There  waa  no  aaoh  firm  as  L.  D.  Hill  &  Co.^  nor  were  Hill 
and  Harrington  ever  partners.  Some  two  or  three  years  before  the 
note  was  giyen,  Hfll  was  informed  that  Harrington  was  nsing  his 
name,  and  thereupon  told  him  that  he  must  not  use  that  name  to 
injure  him.  Harrington  said  he  would  not  Hill  did  not  know  of 
the  giving  of  said  note  till  about  the  time  this  suit  was  commenced^ 
nor  had  he  been  ever  before  called  upon  to  pay  any  thing  on  paper 
thns  signed.  It  did  not  appear  that  plaintiff  was  aware  of  the  pre- 
vious use  by  Harrington  of  Hill's  name,  nor  that  Harrington  made 
any  representations  when  the  note  was  given.  Judgment  was  ren- 
dered for  the  defendant  Hill,  but  against  defendant  Harrington. 
Plaintiff  excepted  to  the  rendering  of  the  judgment  for  HilL 

a  H.  Davis,  for  plaintiff,  cited  Cottritt  v.  Vanduxen,  22  Yt  511 ; 
Steams  v.  Havsn,  U  id.  540;  Kellogg  v.  OriswoU,  12  id.  291; 
BaOsy  v.  Clark,  6  Pick.  372. 

Beldsn  it  May,  for  defendant,  cited  Carter  v.  Whalley,  1  Bam.  & 
Ad.  11 ;  Parsons'  Part  (marginal)  119, 124, 130 ;  Hicks  v.  Cram,  17 
Vt  449 ;  Young  v.  Axtett,  2  H.  Bl.  242 ;  Wood  v.  PenneU,  51  Ma 
S2 ;  Mathews  v.  /U^,  25  Vt  586 ;  3  Kenf  s  Com.  33. 
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Pmk,  J.  If  OM  mdtm  Mioth«r  to  hold  him  out  m  a  partneri 
or  to  Hie  hia  name  in  hnehieee  as  mieh,  he  it  liaUe  as  a  partner  on 
a  oontrsot  thus  made,  although  in  fiust  he  has  no  interest  in  the 
business  of  snoh  partnership.  When  the  defendant  Hill  was  in* 
formed  that  Harrington,  in  his  staging  business,  was  using  his 
name,  under  the  name  of  L.  D.  Hill  &'Oo.,  it  does  not  appear  that 
he  forbid  it^  but  that  he  afterward  saw  Harrington  and  told  him  he 
must  not  use  that  name  to  hurt  him,  and  that  Harrington  replied 
that  he  would  not  The  fair  import  of  this  is,  that  Hill  aoqui- 
esced  in  suoh  use  of  his  name,  on  Harrington's  assuranoe  that  he 
would  not  thereby  injure  him,  or,  in  other  words,  that  he  would 
not  thus  use  his  name  beyond  his  ability  to  indemnify  him,  and 
that  he  would  save  him  harmless.  The  risk  of  Harrington's  neg* 
lect  to  redeem  this  pledge  was  upon  Hill,  and  not  upon  those  to 
whom  Harrington  should,  in  his  staging  business,  thus  pledge  the 
credit  of  Hill.  It  makes  no  difference  that  Hill  knew  nothing  of 
the  giving  of  the  note  in  question  till  about  the  time  of  the  com- 
mencement of  the  suit.  It  is  urged  by  the  defendant's  counsel, 
apparently  with  great  confidence,  that  as  it  did  not  appear  that  the 
plaintiff  ever  knew  of  the  preyions  use  of  the  defendant  Hill's  name 
by  Harrington  in  his  staging  business,  nor  what  representations,  If 
any,  Harrington  made  to  Smith,  the  plaintiff,  at  the  time  he  exe> 
cuted  the  note  by  the  name  of  L.  D.  Hill  &  Oo.,  the  defendant  Hill 
cannot  be  held  liable.  This  would  be  immaterial,  if  the  signature 
did  not  disclose  the  name  of  Hill ;  as  it  might  then  be  urged  that 
the  plaintiff  did  not  take  the  note  relying  on  the  credit  of  HilL 
But  as  the  name  of  the  defendant  HiU  appears  specifically  upon 
the  face  of  the  note  as  one  of  the  makers,  the  case  is  quite  different, 
since  the  legal  intendment  is,  that  the  payee  takes  a  note  upon  the 
faith  of  the  persons  whose  names  appear  on  it  as  makers.  The 
common  practice  of  this  court  is,  in  cases  tried  by  the  court  when 
the  facts  are  found  by  the  couniy  court,  if  the  judgment  of  the 
county  court  is  reyersed,  to  proceed  and  render  final  judgment,  sudi 
as  the  facts  warrant;  but  in  this  case  we  oonolude  to  rererse  the 
judgment,  and  grant  a  new  triaL 

JudgnwtU  revened  and  mw  MaigrmMU 
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pAiaoB  y.  Pbibiox; 
(iftyi.]M.) 

ThBfmSam&tot  a  bOl  who wm indaoad  to  indono it bj the tevdiilMlnpit- 
1— tilloM  €f  the  dxmww,  wm  ocxmpeUad  to  paj  it»  and  recovoiod  JvdgmoBl 
agaioit  tho  dxawar  for  the  amoimt  ao  paid.  In  an  action  on  the  JvdgmoBl 
defandaat  pleaded  hia  dlaohaige  in  baakraptej.  AM,  that  the  debt  aned  on 
waa  not  "ereatedbj  tend  "within  the  meaning  of  the  baakrnpt  aetp  and 
therafora  that  the  ]^ea  waa  good. 

Aonov  of  defendant  by  E.  F.  Palmer,  ezeontor  of  Lather  Henry^ 
againtt  Bichaid  Preston  on  a  judgment  reooyered  by  the  testator  in 
his  life-time.  Plea»  a  disdharge  in  bankruptcy.  Beply,  that  on  the 
S8th  of  January,  I8669  defendant  procured  tiie  plaintiff's  testator, 
by  means  of  fidse  and  fraudulent  representations  to  indorse  a  draft 
ibr  $1,300 ;  that  the  testator  was  afterward  compelled  to  pay  said 
draft,  and  that  the  judgment  sued  on  was  based  upon  the  said  sum  of 
11,200  so  paid.  The  defendant  rejoined  that  the  suit  in  which  said 
judgment  was  recoyered  was  assumpsit  and  was  not  for  any  other 
or  different  cause  of  action.  Plaintiff  demurred  to  the  rejoinder, 
which  demurrer  was  sustained,  and  judgment  rendered  for  the 
to  which  defendant  excepted. 


Claugh  d  PaivMT^  for  plaintiff. 

Bandatt  d  Durant  and  T.  J.  DeatriU,  for  defendant 

Bobs,  J.  It  is  conceded  by  the  pleadings  that  the  judgment 
which  is  in  suit  was  obtained  upon  the  defendant's  contract  as  the 
drawer  of  the  draft  which  the  plaintiff's  testator  indorsed  at  the 
defendant's  request,  and  afterward  was  obliged  to  pay.  It  is  also 
conceded  by  the  pleadings  that  the  indorsement  by  the  testator  was 
procured  by  the  fraudulent  representations  of  the  defendant,  but 
that  this  fraud  was  not  the  foundation  of  the  judgment  now  in  suit 
The  question  presented  is,  whether  this  firaud  on  the  part  of  the 
defendant  can  be  set  up  and  become  operatiye  to  defeat  the  bar 
which  the  defendant's  discharge  in  bankruptcy  would  otherwise  be 
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to  the  prosecution  of  this  suit  The  thirty-third  aeotioii  of  tiM 
baiikrapt  act  proTideSy  among  other  things,  that  ^  a  debt  created  by 
frand  ^  shall  not  be  discharged  by  the  operation  of  the  bankrupt 
law.  The  rital  question  in  the  case  is,  whether  the  debt  sought  to 
be  collected  in  this  suit  was  **  created  by  fraud.**  If  so,  the  defend- 
ant's discharge  in  bankruptcy  is  no  bar  to  the  enforcement  of  its 
payment  by  the  court  If  the  record  of  the  judgment  in  suit  is 
examined,  it  will  be  found  that  the  debt  eyidenced  by  the  judgment 
was  created  by  the  contract  which  the  defendant  entered  into  when 
he,  as  drawer,  obtained  the  indorsement  of  the  testator  upon  the 
draft,  that  if  the  testator  should  be  compelled  to  pay  the  draft  to 
the  drawee,  or  his  assignee,  he>  the  drawer,  would  pay  it  to  the  tes- 
tator. There  is  nothing  in  the  record  of  the  judgment  sought  to  be 
enforced  by  this  suit,  that  furnishes  the  slightest  intimation  that 
the  transaction  by  which  the  debt  was  created,  was  tainted  with 
fraud.  The  plaintiff's  testator  has  elected  to  treat  it  as  a  debt 
created  by  contract,  and  so  far  as  the  judgment  in  suit  is  concerned, 
has  waived  all  fraud.  In  an  unreported  decision  in  this  county, 
Charles  M.  Reed  y.  James  if.  Ourrier,  special  term,  1861,  and 
another  case  against  the  same  defendant,  it  was  held  by  this  court 
that  a  party,  having  the  right  to  enforce  the  collection  of  a  debt, 
either  by  action  on  a  contract,  or  by  an  action  on  the  case  for  frand, 
who  has  pursued  his  remedy  by  action  on  the  contract  to  judgment, 
cannot  afterward  pursue  it  by  action  on  the  case  for  fraud.  This 
is  in  accordance  with  the  decisions  of  courts  of  other  States.  It  is 
also  well  settled  that  the  judgment  in  suit  is,  as  against  the  defend- 
ant, for  the  enforcement  of  a  debt  created  by  contract.  The 
defendant  would  not  now  be  allowed  to  impeach  that  judgment  by 
showing  that  no  such  contract,  as  the  record  of  the  judgment  dis- 
closes, existed  between  the  testator  and  himself,  or  that  the  indebt- 
edness evidenced  by  the  judgment  was  created  by  fraud  and  not  by 
contract  The  judgment,  being  conclusive  upon  the  defendant  as 
to  the  manner  in  which  the  indebtedness  evidenced  by  the  judg- 
ment was  created,  ought  to  be  equally  conclusive  upon  the  plaintilTs 
testator  in  the  same  particular.  We  think  the  judgment  in  suit 
must  be  equally  conclusive  and  binding  upon  both  parties  to  it,  in 
regard  to  the  manner  in  which  the  indebtedness  was  created,  unless 
the  judgment  itself  was  procured  by  the  fraud  of  one  of  the  parties. 
These  views  are  not  in  conflict  with  the  decisions  of  the  United 
States  courts  in  regard  to  this  section  of  the  bankrupt  act    In  re 
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Whtiehouse,  4  Brakr.  Bag.  U,  on  the  petitkm^f  dbe  bankrupt  to  be 
^ieehjofied  firom  arveet  on  an  exeeotion  ufiied  by  the  State  eoort  on 
a  judgment,  in  whieh  the  record  showed  the  cause  of  action  to  haTe 
been  deceit,  Lovtell,  J^  with  the  eoncai  reuoe  of  Seeplet,  J.,  held 
that  the  judgment  of  the  State  court  did  not  bo  far  me/gc  the  cause 
that  the  court  could  not  look  into  the  re«x>rd  and  see  that  the  cause 
of  action  was  deceit,  and  says:  ^  We  are  of  the  opinion,  hojrever 
that  the  record  of  the  action,  whichever  way  the  execution  issues, 
may  be  looked  at,  and  if  it  shows  a  material  and  traversable  allega- 
tion of  fraud  as  its  9oU  foundation,  the  debt  or  demand  may  fairlj 
be  said  to  be  one  founded  in  fraud,  and  the  action  to  be  one  founded 
upon  a  debt  or  claim  from  which  the  bankrupt's  discbarge  would 
mot  release  him.  I  do  not  intend  to  express  any  opinion  upon  the 
qoestion  whether  a  judgment  in  an  action  of  contract,  in  which  au 
allegation  of  fraud,  if  made,  would  be  immaterial,  might  not  be  such 
a  merger,  or  waiver,  as  is  contended  for.  It  might  be  very  difficult 
to  admit  evidence  to  vary  or  contradict  the  record  in  favor  of  the 
creditor,  when  the  debtor  would  be  concluded  on  his  side.  Nor  do 
I  even  mean  to  say  that  a  suit  on  this  judgment  might  not  remove 
the  fraud  beyond  the  view  of  the  court."  The  judgment  of  the 
State  court  under  review  was  evidently  recovered  under  the  practice 
prevailing  in  some  of  the  States,  which  allows  the  plaintiff  to  join 
several  distinct  causes  of  action,  arising  ^  contractu,  and  tortwise, 
in  the  same  bill  of  complaint,  and  permits  him  to  take  an  execution 
either  against  the  defendant's  body,  or  against  his  property,  if  he 
prevails  on  that  portion  of  the  complaint  sounding  in  tort  Hence 
the  remark  of  Judge  Lowell,  '^  The  record  of  the  action,  whichever 
way  the  execution  issues,  may  be  looked  at,  and  if  it  shows  a  mate- 
rial and  traversable  allegation  of  fraud  as  its  sole  foundation^  the 
debt  or  demand  may  fairly  be  said  to  be  one  founded  in  fraud/' 

In  re  Ward  JE.  Robinson,  2  Bankr.  Reg.  108;  S.  C,  6  Blatch. 
253,  on  an  appeal  from  the  district  court  to  the  circuit  court  by  the 
bankrupt,  because  the  district  court  refused  to  discharge  him  from 
arrest  and  bail,  and  refused  to  hear  evidence  to  show  that  the  debt 
was  not  created  by  irand,  where  the  record  showed  the  debt,  which 
had  gone  into  judgment  in  the  court  of  common  pleas,  and  which 
was  being  enforced  by  the  arrest  of  the  bankrupt,  originated  in 
fraud.  Judge  Nei;30K  says :  ^  The  court  below  held  that  the  proceed- 
ings and  judgment  in  the  common  pleas,  the  record  of  whfch  was 
produced  before  it  according  to  the  practice  and  course  of  proceed 
Vol.  XII.  — 25 
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ings  in  that  oonrt  under  the  New  York  law,  carried  on  the  fiuse  of 
them  that  the  suit  was  one  to  recover  a  debt  created  by  the  frand 
of  the  debtor ;  and  that  it  would  not  go  behind  that  reoordi  to  call 
in  question  its  yerity  in  the  bankrupt  court  We  concur  in  this 
Tiew."  If  the  record,  where  it  shows  the  indebtedness  sought  to  be 
enforced  was  created  by  fraud,  is  to  be  held  conclusive  of  that  bet 
cpon  the  defendant  in  the  record,  it  must  be  equally  conclnsive 
upon  the  plaintiff  in  that  record.  If  the  fact  that  the  debt  was 
created  by  firaud  is  res  adjudicata  as  to  one  of  the  parties  to  the 
judgment,  it  must  be  as  to  the  other.  Nor  is  the  rule  or  law  dif- 
ferent where  the  record  of  the  judgment  shows  that  the  debt  sought 
to  be  enforced  was  created  by  contract  The  defendant  in  the  judg- 
ment cannot  go  behind  the  judgment,  to  call  in  question  its  verity, 
neither  can  the  plaintiff.  The  matter  is  res  adjudicaia  as  to  bodi 
parties  to  the  judgment.  This  being  so,  the  plaintiff,  executor  in 
this  action,  cannot  be  allowed  to  plead,  or  show,  that  the  debt 
sought  to  be  collected  was  created  by  fraud,  when  the  record  of 
the  judgment  in  suit,  and  which  was  recovered  by  the  testator  in 
his  life-time  against  this  defendant,  shows,  that  this  very  indebted- 
nees  was  created  by  contract,  and,  for  that  reason,  discharged  by 
the  defendant's  discharge  in  bankruptcy. 

Judgment  of  the  county  court  is  reversed,  and  judgment  that  the 
defendant's  rejoinder  is  sufficient 


Sbouik  y/Pstbbbok. 

(4iYt.W.) 

Piivnni  and  chM-^reciftery  by  pa/rmii  of  money  paid  Syli^/teal. 

Plaintiff's  infant  aon  boaght  of  the  defendant  dgar-holdera  and  tobaoeo-pipet 
and  paid  for  them.  Afterward,  plaintiff's  wife — the  mother  of  the  ehild— 
went  with  the  boy  to  defendant,  tendered  back  the  article,  and  demanded 
the  money  paid  for  them,  which  was  refused.  HM,  that  plaintiff  could 
recover  the  monej,  and  that  demand  bj  plaintiff's  wife  wm  ^nfflftiAnt. 


Assumpsit  for  money  had  and  received,  brought  by  Louis  Seguin 
against  George  M.  Peterson.  Plea»  the  general  issue.  The  court 
below  found  the  following  facts : 
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The  plftintifiTs  minor  son,  eleven  yean  of  age,  living  with  hii 
father  and  supported  bj  him,  without  authority  from  hi^  %ther, 
or  any  one,  some  time  before  trial,  purchased  of  the  defendant,  who 
kept  a  grocery  store,  and  sold  groceries,  pipes,  tobacco,  etc.,  a  oigar« 
holder,  for  which  he  paid  to  the  defendant  tlM,  and  on  the  same 
day  he  purchased  another  cigar-holder  and  a  pii>e  in  a  case,  for 
which  he  paid  the  defendant  t2.50.  Just  before  this,  he  purchased 
another  pipe  of  the  defendant,  for  which  he  paid  (1.  He  also  pur- 
chased some  candy  of  the  defendant,  but  just  how  much  he  paid 
for  it  did  not  appear.  The  whole  amount  paid  by  the  boy  to  the 
defendant,  for  cigar-holders  and  pipes,  was  (4.75.  The  two  first 
purchases  were  made  of  the  defendant's  clerk,  who  testified  that 
when  the  boy  bought  the  first  cigar-holder,  he  asked  him  where  he 
got  the  money  to  buy  such  things,  and  he  said  that  he  worked  for 
Shepherd,  Davis  ft  Co.,  in  the  lumber  yard,  and  earned  it  The 
defendant  himself  sold  the  boy  the  pipe  for  a  dollar,  and  he  asked 
the  boy  where  he  got  the  money,  and  the  boy  told  him  substantially 
as  he  did  the  clerk.  The  defendant  and  his  clerk  both  testified  that 
they  never  saw  the  boy  before  to  their  knowledge,  and  did  not  know 
his  name  at  the  time,  nor  that  he  was  the  plaintifPs  son.  It  did 
not  appear  that  the  plaintiff,  or  any  of  his  family,  had  ever  made 
any  other  purchases  at  the  defendant's  store.  The  court  found  that 
the  articles  so  purchased  were  not  necessaries.  The  next  day,  or 
soon  after  said  purchases,  the  plaintiff's  wife,  the  boy's  mother, 
went  to  the  defendant's  store  with  the  boy,  and  carried  back  said 
articles,  and  demanded  of  the  defendant  the  money  paid  for  them, 
but  the  defendant  refused  to  pay  her  the  money,  claiming  that  the 
articles  had  all  been  used  and  damaged,  and  were  not  worth  more 
than  $4,  which  amount  he  offered  to  pay  back.  The  articles  were 
left  in  the  defendant's  store  without  his  consent,  and  were  there  at 
the  time  of  the  trial. 

Judgment  was  rendered  for  the  plaintiff,  and  defendant  excepted. 

H.  H.  TaJcoUy  for  plaintiff. 

Start  dk  Wjtiony  for  defendant,  cited  Ohit  Cont  673,  680,  and 
cases  cited ;  Bumap  v.  Partridge^  3  V 1 144 ;  Bdbcock  v.  OranviUe, 
44  id.  331 ;  Bumham  v.  ffoUy  14  N.  H.  367 ;  JUawn  v.  Wail$,  17 
Mass.  560 ;  Lang  v.  Smyth,  7  Bing.  284 ;  Bumham  v.  Fisher,  35 
Vt  514 ;  MiUer  v.  Race,  1  Burr.  452 ;  Person  v.  Chase,  37  Vt  647  ; 
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248. 

BxDFiBLD,  J.  The  jdaintiff 'fl  mmor  son,  a  child  of  deyen  jean 
4^  Age^  porchaied  of  the  defendant  dgar-holden  and  Suiej  pipes,  in 
caee^  and  paid  him  therefor,  in  money,  t4.75. 

The  next  day  after  aaid  purchase,  the  plaintiff's  wife,  and  child's 
mother,  went  with  the  boy  to  the  defendant's  stoie,  tendered  back 
the  articles  so  pnrohased  and  demanded  the  money  paid  for  them, 
which  the  defendant  refnaed.  The  plaintiff  thereupon  brought  this 
snit  to  recoTer  the  money  thus  paid  for  the  smoking  equipment 
furnished  his  child. 

L  The  court  below  adjudged,  as  a  matter  of  law,  that  the  money 
paid  for  this  smoking  outfit  belonged  to  the  plaintiff.  There  is 
nothing  in  the  case  to  indicate  that  it  belonged  to  any  other  person. 
The  declaration  of  the  boy  that  he  '*  worked  for  Shepard,  Davis  & 
G09  and  earned  it,"  is  no  proof  of  that  fact ;  besides,  if  it  were  so, 
it  wonld  not  tend  to  show  that  money  was  not  the  property  of  the 
plaintiff.  As  the  father  is  bound  to  provide  for  the  maintenance  of 
:his  infant  children,  so  he  is  entitled  to  their  earnings  and  the  cos- 
tody  of  their  persons.    Benson  t.  Remington^  2  Mass.  113. 

There  is  no  claim  that  the  plaintiff  had  allowed  the  son  to  ccn« 
tral  his  own  wages,  or  contract  for  himself^  as  in  Varney  v.  Toung^ 
11  Vt  258 ;  TiOotson  y.  McCriUis,  id.  47? ;  ChaMn  v.  PhUipa,  1  id. 
41.  The  money,  then,  belonged  to  the  plaintiff,  and  the  defendant 
Jbeld  it  without  right,  against  the  will  of  the  plaintiff  and  to  hU 
Mse. 

II.  The  defendant  claims  that  there  was  no  proper  demand  for 
4he  money.  Conceding  that  the  contract  of  purchase  was  voidable, 
jmd  that  the  plaintiff  would  be  required  to  return  the  articles  pur- 
chased, and  demand  the  consideration  paid,  in  order  to  rescind  the 
contract,  we  think  the  tender  and  demand  by  the  plaintiff's  wife 
sufficient 

The  mother  will  be  presumed  to  have  the  more  intimate  and 
special  charge  of  the  habits  and  well-being  of  her  child  of  such 
tender  years,  and  the  exercise  of  the  parental  duty  of  guarding  the 
diiUl  firom  proftigacy  and  dissipation.  And  the  return  of  this  fancy 
and  fooliA  outfit  for  childish  dissipation,  and  demand  that  the 
money  paid  for  them  should  be  returned,  e^ecially  when  the  bus* 
band  adapts  the  act  by  bringing  this  suit,  should  be  presumed,  in 


JANTJABY  TEHM,  1873.  [97 

Hofldley  ▼.  Watson. 

law  and  in  bat,  to  have  been  done  with  his  sanction  and  anthority. 
Bat  the  defendant  treated  her  as  authorized  to  make  the  demand, 
and  offered  to  return  the  money,  exoept  a  small  fraction. 

And  inasmuch  as  the  plaintiff,  by  this  suit,  adopts  and  ratifliS 
her  act,  the  defendant  cannot  be  permitted,  now,  by  pretendtuff 
that  he  omitted  to  do  his  duty  because  he  supposed  the  wif^  not 
authorized  to  retain  the  money. 

There  is  another  quite  satisfactory  answer  to  the  defendants 
claim.  There  were  no  exceptions  taken  to  this  part  of  the  case. 
The  defendant  ''asked  the  court  to  rule,  as  a  matter  of  law,  that 
the  plaintiff  could  not  recover  in  Ms  own  name,  the  money  so  paid 
by  the  minor  son  to  the  defendant"  No  question  was  made  as  to 
the  sufficiency  of  the  demand. 

The  court,  sitting  in  error,  can  only  try  such  errors  as  are  epeci" 
fied  and  brought  up  on  exceptions.  The  habit  that  has  sometimes 
obtained  of  "  dragging"  a  case  in  this  court,  as  for  something  lost, 
to  find  a  fault  that  was  undiscovered  and  unheeded  in  the  trial  of 
the  cause,  is  ever  unavailing  to  the  client,  and  a  deviation  from  pro- 
fessional propriety  and  duty. 

Judgment  affirmedm 


HOADLBT  V.  WaTSOK. 
(45yt.289J 

J>— ifl^— <a  fietUmi  far  a9$auU  and  baUery — exumplairy  damagee. 


In  tmpaaa  for  Msanlt  and  batteiy,  the  fact  that  the  defendant  haa  been  tried 
in  a  eriminal  proceeding  for  the  same  act  la  no  bar  to,  or  mitigation  of,  ex- 
emplarj  damages;  bat  plaintiff's  expenses  in  the  soit,  not  taxable  oostSi 
are  not  proper  items  of  snch  damages.    (See  note,p,  199.) 

Tbespass  for  assault  and  battery.  Plea,  the  general  issue.  At 
the  trial  the  defendant  offered  in  evidence,  for  the  purpose  of  miti* 
gating  damages,  and  upon  the  question  of  exemplary  damages,  the 
record  of  a  judgment  against  himself  in  a  criminal  proceeding  for 
the  same  assault,  and  on  complaint  of  this  plaintiff.  The  offer  waa 
rejected. 
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The  oonrt  ohai^ged  upon  the  qaestion  of  exemplary  damages  aa 
follows : 

''If  yoa  find  that  the  assault  was  wanton  in  its  character^  and 
unprovoked,  yoa  are  at  liberty  to  je^ve  what  the  law  denominates 
exemplary  or  panitire  damages,  and  whether  yoa  will  give  them  or 
not,  is  a  matter  entirely  within  your  discretion.  Where  the  act  is 
not  wanton  in  its  character,  and  where  it  appears  to  be  innocent  in 
intent,  the  jury  are  not,  as  a  general  rule,  to  giro  exemplary  dam* 
ages.  The  object  of  exemplary  damages  is  twofold  in  its  character. 
One  object  is  to  remunerate  the  party  for  the  expense  he  is  put  to 
in  the  assertion  of  his  right,  which  is  not  taxable  costs.  Another 
object  is  for  the  sake  of  example  to  others — as  a  sort  of  punishment 
to  the  party,  and  to  act  as  a  sort  of  reptraint  upon  others  from  com- 
mitting similar  acts.'' 

Davis  4t  AdamSf  for  plaintifiL 

A.  0.  Saffard,  for  defendant 

Wheeleb,  J.  1.  Exemplary  damages  are  not  given  in  lieu  of 
punishment  The  fact  that  in  a  civil  action  founded  on  a  criminal 
act,  the  guilty  party  had  been  compelled  to  pay  exemplary  damages 
to  tbe  party  injured  on  account  of  the  act,  would  bo  no  bar  to  a 
prosecution  in  a  criminal  proceeding  for  the  same  act,  nor  to  any 
part  of  the  fine  imposed  by  law  upon  such  offenses.  Neither  should 
the  liability  to,  nor  the  actual  imposition  of,  a  fine  in  a  criminal 
proceeding,  bar  any  portion  of  the  liability  in  a  civil  action  for  the 
same  act.  This  was  the  doctrine  announced  by  the  very  able  court 
in  Cook  V.  Ellis,  6  Hill,  4G6,  and  approved  in  Sedgwick  on  Damages, 
462.  The  liability  to  both  criminal  punishment  and  to  such  dam- 
ages as  a  jury  may  impose  in  a  civil  suit,  is  the  consequence  of  any 
act  that  is  criminal,  and  also  creates  a  civil  liability. 

2.  Exemplary  damages  grow  entirely  out  of  the  nature  of  tiie  act 
of  the  defendant  for  which  the  plaintiff  recovers.  They  are  given 
in  enhancement  merely,  of  the  ordinary  damages,  on  account  of  the 
bad  spirit  and  wrong  intention  of  the  defendant  manifested  by  the 
act  A^d  are  recoverable  with  the  ordinary  damages,  under  the  com- 
mon allegation  that  the  act  declared  for  was  done  to  the  damage  of 
the  plaintiff. 

3.  The  charge  in  this  case  in  respect  to  the  object  of  exemplary 
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damages,  is  similar  to  that  in  Earl  S  Wife  y.  Ihtpper,  heard  at  the 
same  term  with  this  case,  and  is  considered  to  be  erroneous  for  the 
same  reasons,  and  for  that  error  the  judgment  most  be  reyersed. 

Judgment  reversed  and  cause  remanded. 

NOTB.  —  JEofi  ▼.  2Yq9p«r,  45  Yt.  876,  was  also  trwpaM  for  usault  and  battery,  and  wm 
tried  before  the  same  judge  as  the  foregoing  case.  The  oyinlon  Ic  the  case  disposes  of 
asTeral  questloDS,  but  as  the  one  referred  to  In  the  foregoing  opinion  Is  the  only  one 
of  general  Interest,  It  has  been  thought  best  to  give  that  part  of  the  opinion  relating 
to  It,  In  this  oonneotlon : 

Whshjib,  J.  **yiL  Except  In  the  particular  Just  treated  of«  the  charge  of  the 
court  as  to  actual  damages  appears  to  have  been  satisfactory.  But  after  charging 
taXLj  In  respect  to  actual  damages,  the  court  appears  to  haye  further  charged  that  If 
the  Jury  found  the  assault  was  committed  In  the  manner  and  under  circumstances 
iDdloatIng  maUoet  they  were  at  liberty  to  give  exemplary  damages.  That  the  object 
of  exemplary  damages  was  twofold  ;  to  compensate  the  party  fully  for  his  expenses 
and  trouble  he  had  been  to  about  the  case,  that  parties  always  have  to  Incur,  not  tax- 
able ooets,  but  counsel  fees,  etc.,  and  for  the  purpose  of  example,  as  a  sort  of  punish- 
ment for  the  party  who  offends,  and  that  If  they  came  to  the  question  of  damages,  and 
believed  that  the  actual  damages  were  not  sufficient,  and  not  as  much  as  justice 
required  between  the  parties,  then  they  were  at  liberty,  under  the  Instructions,  to  give 
such  exemplary  damages  as  they  thought  the  case  might  require  at  their  hands ;  and 
to  this  the  defendant  excepted.  To  what  extent  a  plaintiff  has  a  right  to  have  the  Jury 
go  in  awarding  damages  where  Insult,  Indignity,  and  wounded  honor  and  sensibilities, 
STB  a  direct  cx>naequenoe  of  the  Injury  recovered  for.  Is  not  in  question  and  necessary 
U>  be  determined  here ;  but  the  question  Is  as  to  the  right  of  the  partly  in  respect  to 
exemplary  damages  beyond  Just  compensation  for  the  Injury  recovered  for.  The  doc- 
trines as  to  such  damages  appear  to  have  grown  up  out  of  the  refusals  of  courts  to 
grant  new  trials  on  account  of  excessive  damsges.  In  cases  where  the  verdicts  were 
greatly  in  excess  of  any  possible  pecuniary  loss,  but  the  injury  recovered  for  was 
attended  with  malice,  oppression,  gross  fraud,  or  negligence.  In  such  cases,  such 
motions  were  usually  overruled,  unless  It  appeared  that  the  jury  were  Influenced  by 
passion  or  prejudice,  on  the  ground  that  the  Jury  might.  In  their  .discretion  under 
such  circumstances,  visit  the  defendant  with  greater  damages  against  him,  to  show 
with  what  detestation  they  viewed  such  conduct  as  they  found  him  guilty  of,  and  to 
administer  wholesome  correction  for  It  by  way  of  example.  Afterward  it  came  to  be 
the  practice  of  courts  to  instruct  the  Jury  that  they  were  at  liberty  to  enhance  the 
damages  in  such  cases  for  those  purposes.  This  was  Instructing  the  Jury  beforehand 
how  far  they  might  go  without  exposing  their  verdicts  to  be  set  aside.  This  Is  now 
the  settled  practice  In  this  and  most  of  the  other  States.  There  are  a  few  cases,  and 
among  these,  some  relating  to  patents,  where  the  liability  of  defendants  has  been 
Increased  on  account  of  their  conduct  in  resisting  the  liability  whereby  the  expenses 
of  plalntme  in  obtaining  remedy  were  increased.  These  patent  cases  are  said  to  rest 
somewhat  upon  the  peculiar  provisions  of  the  statutes,  and  the  others  have  not  been 
generally  followed. 

**'  The  great  weight  of  authority  seems  to  be  opposed  to  the  allowance  of  counsel 
fees,  and  other  expenses  of  Uttgatlon,  beyond  taxable  costs,  as  an  element  of  damages, 
even  in  cases  proper  tor  exemplary  damages.  At  least,  there  Is  so  much  authority 
that  way,  that  this  court  Is  at  liberty  to  disregard  those  the  other  way,  if  necessary,  iu 
order  tc  follow  the  rule  most  in  accordance  with  legal  principles  and  sound  reason. 
In  this  State,  and  in  most,  and,  probably,  all  the  others,  the  legislature  has  taken  cog. 
nixanoe  of  the  propriety  and  Justice  of  allowing  costs  to  some  extent  in  favor  of  wln- 
■ing  against  the  losing  party.  In  this  State,  provision  is  made  for  attorneys*  fees,  and 
there  Is  no  distinction  in  law  here  between  attorneys  and  counsel ;  and,  although  ths 
provision  made  is  probably  very  small  In  comparison  with  the  actual  expense  in  most 
I,  it  is  as  much  as  the  law-making  power,  has  seen  fit  to  make  it,  and  courts  and 
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JwtaB  bat*  no  powmrto  allow  mo»a,«i7  mote  tkan  tkey  woiyM  teva  If  It 
eDoujch  to  coTor  all  tiioh  actual  csponMs.  The  power  oTer  thia  subject  reeta  entirely 
with  the  lefcUlature,  and  that  has  not  made  any  proTlalon  for  allowing  actual  expenses 
•a  damages  In  any  case,  altfaonifli  It  has  made  some  distinction  as  to  ooeie  In  easts 
arising  from  the  willful  and  mallolous  acts  of  defendants.  A  party  In  an  action  upon 
contract  .may  be  as  malicious,  and  may  put  the  other  party  to  as  much  expense,  as  In 
an  action  of  tort  for  an  act  that  was  malicious,  and  no  good  reason  Is  apparent  why 
these  expenses  should  Dot  be  considered  as  much  In  one  of  these  oases  as  the  other. 
The  true  rule  seems  to  be,  that  the  plaintiff  Is  entitled,  as  a  matter  of  right,  to  recover 
compensatory  damages  for  the  Injury  done  him  by  the  act  recoTered  for,  with  his  legal 
costs,  and  that  the  Jury,  In  cases  proper  for  exemplary  damages,  are  to  be  goTemed 
wholly  by  the  malice  or  wantonness  of  the  defendant,  as  shown  by  the  conduct  they 
And  him  liable  for  In  the  action,  in  awarding  them. 

"•  The  charge  In  this  case  left  the  Jury  at  liberty  to  consider  the  expenses  of.  the  suit 
to  the  plaintiff  for  counsel  fees  and  trouble,  not  taxable  costs,  and  to  allow  these 
expenses  to  the  plaintiff  as  a  part  of  the  exemplary  damages,  If  they  saw  At.  This  la 
considered  to  haTe  been  erroneous."— Bxf. 


Statb  t.  Pattebson. 

(45yt.80S.) 

Difing  deeSaraHan$,   GomfnunUatian  bettoeen  court  and  jury,  BarrUdde^hur 

den  qf  proof.    How  far  om^b  home  ie  kU  eaetle. 

In  order  to  make  dying  declaiationB  admiflsible  In  erldenoe,  it  is  not  neoMBary 
that  tbe  declarant  state  everj  thing  constitating  the  ree  gestm  of  the  subject 
of  hia  statement ;  but  only  that  hie  statement  of  any  given  fact  be  a  full 
expreaaion  of  all  that  he  intended  to  aay  as  conyejring  his  meaning  a«  to 
such  fact. 

On  the  trial  of  an  indictment  for  homicide,  where  the  facta  proved  by  the  proa* 
ecution  show  that  the  defendant  claimed  to  do  the  act  resulting  In  death  in 
Belf-defenee,  the  burden  of  proof  rests  upon  the  proaecation  to  show,  beycmd 
reasonable  doubt,  that  the  act  was  criminal. 

After  a  jury  had  retired  to  consider  of  their  verdict,  the  court  sent  to  them,  in 
answer  to  their  request,  an  instruction  in  writing,  and,  also,  a  copy  of  the 
statute,  without  the  knowledge  of  counsel  on  either  side.    HM^  error. 

A  man's  house  is  his  castle  only  in  the  respect  that  it  is  sacred  for  the  protec« 
tion  of  his  person  and  family.  An  aasanlt  on  the  house  can  be  lawfully 
resiated  to  the  extent  of  using  deadly  weapons,  only  in .  case  the  assault  is 
made  with  the  intent  either  of  taking  the  life  of  the  inmate,  or  of  doing  him 
great  bodily  harm,  and  such  resistance  is  necessary  to  prevent  auch  crime ; 
or  in  case  the  inmate  has  reason  to  believe  from  the  circamstances,  and,  in 
fact,  doea  believe  that  it  is  necessary  to  prevent  the  commifision  of  such 
arime.    {^noU^p,       .) 
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IxmcTMBXT  for  manslaaghter.  Plea,  the  general  iseue.  The' 
eyidence,  on  the  trial,  tended  to  show  that  in  May,  1871,  the  prisoner 
was  living  with  his  wife,  mother  and  sister  in  a  tenement  house  in 
St  Albans;  that  on  the  evening  of  the  transaction,  after  the 
prisoner  had  gone  to  bed,  Flanders,  the  deceased,  and  one  Watson, 
then  being  under  the  infiueuce  of  liquor,  went  to  the  house  and 
knocked  at  the  door.  Defendant  raised  his  window  and  asked  what 
they  wanted,  and  they  replied  that  they  wanted  to  come  in. 
Defendant  told  them  they  could  not  come  in ;  th<^y  insisted  that 
they  wonld,  and  growing  more  violent,  used  abusive  language  and 
threatened  to  smash  in  the  door,  and  to  break  in  his  head  if  he 
would  come  down.  One  of  them  threw  a  brick  or  stone  through 
the  window.  Then  one  of  them  started  toward  the  door,  whereupon 
defendant  went  to  another  room,  got  a  gun  which  was  loaded  with 
shot,  put  the  barrel  on  the  window-sill  and  shot,  mortally  wounding 
Flanders.  Defendant  testified  that  he  fired  to  the  ground,  and  that 
his  object  was  not  to  hit  them,  but  to  scare  them  away. 

The  prosecution  to  prove  Flanders'  dying  declarations  intro* 
dnoed  one  Hill,  who  testified  that  he  saw  Flanders  after  he  was  shot; 
that  in  answer  to  his  inquiries  he  made  statements  concerning  the 
occurrence  connected  with  the  shooting ;  that  he  was  so  weak  witness 
could  only  get  detached  statements  in  the  intervals  between  sp^'lls 
of  vomiting  I  that  he  took  his  words  on  paper  at  the  time,  but  the 
paper  was  lost  This  evidence  of  the  dying  declaration  was  admitted 
over  defendant's  objection. 

The  part  of  the  charge  objected  to  is  stated  in  the  opinion. 

After  the  jury  had  retired  to  consider  of  their  verdict,  they  sent 
the  following  written  inquiry  to  the  court  by  the  officer  having  them 
in  charge:  ^^ What  is  the  law  in  relation  to  manslaughter  in  the 
third  degree,  or  what  is  the  punishment  for  manslaughter  in  the 
third  degree  ? "  and  the  presiding  judge,  while  the  court  was  in 
session  and  the  jury  in  their  room  for  deliberation,  without  the 
knowledge  of  the  respondent  or  his  counsel,  or  the  counsel  for  the 
State,  sent  to  the  jury  in  their  room,  and  without  their  coming  into 
open  court,  the  following  communication  in  writing :  ''  There  are 
no  degrees  in  manslaughter  under  our  laws;  bnt  the  amount  and 
kinds  of  punishment  that  shall  be  inflicted  you  will  see  are,  with 
oertain  limitations,  in  the  discretion  of  the  court;"  and  the  court 
sent  the  General  Statutes  to  the  jury  in  their  room,  and  referred 
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fhem  to  section  15^  chapter  112.    The  jnry  returned  a  verdict  of 
gfiHtj  and  respondent  excepted. 

IbmnjfUm  d  Mclntyre  and  Benton  S  Irish,  for  respondent 
BaUard  J  Wilson,  for  State. 

Babbbit,  J.  It  is  objected  in  behalf  of  the  respondent  that  the 
dying  declarations  of  Flanders,  as  testified  to  by  Mr.  Hill,  should 
have  been  excluded  from  the  consideration  of  the  jnry,  by  force  of 
the  rale  as  stated  1  Oreenl.  Ey.,  §  159,  viz.,  that  '^  whatever  the 
statement  may  be,  it  must  be  complete  in  itself;  for,  if  the  declara- 
tions appear  to  have  been  intended  by  the  dying  man  to  be  con- 
nected with,  and  qualified  by,  other  statements  which  he  is  prevented 
by  any  cause  firom  making,  they  will  not  be  received.''  What  we 
understend  by  the  expression,  that  the  statement  ''must  be  complete 
in  itself,"  is,  not  that  the  declarant  must  state  every  thing  that  con- 
stituted the  res  gestm  of  the  subject  of  his  statement,  but  that  his 
statement  of  any  given  fact  should  be  a  full  expression  of  all  that 
he  intended  to  say  as  conveying  his  meaning  as  to  such  fact  This 
is  plainly  indicated  by  the  closing  part  of  the  above  quotation,  as 
to  the  declarations  made  being  intended  by  the  dying  man  to  be 
connected  with,  and  qualified  by,  other  statemente  which  he  is  pre- 
vented from  making.  There  is  no  indication  in  the  testimony  given 
by  Mr.  Hill  that  Flanders  intended  what  he  said  to  Hill  should  be 
qualified  by  any  thing  that  he  wished  to  say,  and  was  prevented 
from  saying,  or  did  not  say.  The  fact  that  Mr.  Hill  had  lost  the 
paper  containiDg  the  declarations  in  writing  does  not  bear  on  the 
question.  It  may  have  some  bearing  as  to  the  weight  which  ought 
to  be  accorded  to  the  evidence  thus  given,  as  depending  on  the 
accuracy  of  his  recollection  and  his  correctness  in  repeating  from 
memory  what  Flanders  said  to  him.  But  this,  in  that  respect,  is 
only  the  common  case  of  comparative  reliableness,  as  between  the 
statement  of  facte  orally  from  memory,  and  the  statement  of  them 
in  written  memoranda  made  at  the  time  the  facte  occurred. 

The  fact  that  Flanders  made  his  statement  in  intervals  between 
vomitings  does  not  touch  the  question  of  the  competency  of  the 
evidence,  unless  it  should  appear  that  by  such  vomitings,  he  was 
prevented  from  expressing  his  meaning  in  relation  to  the  facte  that 
he  was  undertaking  to  state.     By  recurring  to  the  testimony  of  Mr 
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Hill,  given  in  full  in  the  reporter's  minutes,  it  will  be  seen  that  the 
(acts  are  few  and  simple,  about  which  the  dying  man  undertook  to 
speak ;  and  there  is  nothing  in  their  nature  that  would  seem  to 
require  any  thing  more  to  have  been  said  in  oi*der  to  get  the  mean- 
ing that  he  intended  to  convey  in  resi)ect  to  them.  The  manner 
and  circumstances  of  the  making  of  the  dying  declarations  are 
proper  for  consideration,  in  giving  effect  to  them  as  evidence  in  the 
case,  much  the  same  as  if  the  deposition  of  the  dying  man  had  been 
taken,  and  given  in  evidence  on  the  trial. 

IL  The  court  charged  the  jury  that  if  they  were  convinced  be- 
yond a  reasonable  doubt  that  the  death  of  Flanders  was  occasioned 
by  the  shot  fired  by  the  respondent,  then  the  prosecution  had  made 
out  the  killing  in  the  manner  charged  in  the  indictment  *  *  * 
that  all  killing  is  presumed  to  be  unlawful ;  and  when  the  fact  of 
the  killing  is  established,  it  devolves  on  the  party  who  committed 
the  act,  to  excuse  that  killing  —  to  show  that  it  was  justified  —  in 
order  to  escape  the  legal  consequences  which  attach  to  the  commis- 
sion of  the  act."  In  this  we  think  there  is  eriror.  As  to  the  rule 
of  presumption,  as  affecting  the  burden  of  proof,  as  it  is  ordinarily 
found  in  the  books  on  criminal  law,  especially  the  older  ones,  it 
suffices  to  refer  to  the  remarks  of  Gh.  J.  Bedfield,  in  State  v. 
McDonnell,  32  Vt  538-9.  Yet,  with  reference  to  that  rule,  as  it  was 
applied  to  the  present  case,  the  statement  of  it  in  Foster's  Crown 
Law,  255,  is  worthy  of  notice.  '^  In  every  charge  of  murder,  the  fact 
of  killing  being  first  proved,  all  the  circumstances  of  accident,  neces- 
sity or  infirmity  are  to  be  satisfactorily  proved  by  the  prisoner,  unless 
they  arise  out  of  the  evidence  adduced  against  him,  for  the  law  pre- 
sumeth  the  fact  to  have  been  founded  in  malice,  until  the  contrary 
appeareth.''  In  Boscoe's  Grim.  £v.  20,  that  quotation  is  preceded 
by  this  statement^  viz.:  ^^Wheu  a  man  commits  an  unlawful  act 
unaccompanied  by  any  circumstances  justifying  its  commission,  it  is 
a  presumption  of  law  that  he  acted  advisedly,  and  with  an  intent  to 
produce  the  consequences  which  have  ensued." 

In  YorVs  case,  9  Meta  93,  the  meaning  of  the  rule  is  peculiarly 
indicated  by  the  manner  in  which  Gh.  J.  Shaw  stated  it :  ^'  That 
where  the  killing  is  proved  to  have  been  committed  by  the  defend- 
ant, and  nothing  further  is  shown,  the  presumption  of  law  is  that 
it  was  malicious,  and  an  act  of  murder."  That  meaning  is  made 
palpable  and  is  illustrated  by  the  same  great  judge  in  Hawkiwf 
case,  3  Gray,  465,  in  which  he  says,  ^Hhat  this  was  inapplicable  to 
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this  (ffawkins*)  case,  where  the  drcamgtaiioes  attending  the  homi- 
cide were  fnlly  shown  by  the  eridenoe.''  And  on  this  point  be  in- 
structed the  jury  that  'Hhe  murder  charged  must  be  proved;  the 
burden  of  proof  is  on  the  commonwealth  to  prove  the  case ;  ail  the 
evidence  on  both  sides,  which  the  jury  find  true,  is  to  be  taken  into 
consideration ;  and  if,  the  homicide  being  conceded,  no  excuse  or 
jnstification  is  shown,  it  is  either  murder  or  manslaughter;  and  if 
the  jury,  upon  all  the  circumstances,  are  satisfied  beyond  a  reason- 
able doubt  that  it  was  done  with  malice,  they  will  return  a  rerdict 
of  murder ;  otherwise,  they  will  find  the  defendant  guilty  of  man- 
slaughter." 

In  McKie^s  ctiae,  1  Gray,  61,  on  an  indictment  for  assault  and 
battery  with  a  dangerous  weapon,  the  subject  of  tiie  burden  of  proof 
in  that  class  of  offenses  was  fully  considered  by  the  court,  and  in- 
structively discussed  by  Bioelow,  J.,  in  the  opinion  of  the  court 
Irawn  up  by  him.  He  says :  ^  It  appears  that  the  justification  on 
which  the  defendant  relied  was  disclosed,  partly  by  the  testimony 
mtroduced  by  the  government,  and  in  part  by  evidence  offered  by 
the  defendant ;  and  that  it  related  to  and  grew  out  of  the  transac- 
tion or  resgestm  which  constituted  the  alleged  criminal  acf  The 
result  is  stated  thus:  "But  m  cases  like  the  present,  *  ♦  * 
where  the  defendant  sets  up  no  separate  independent  fact  in  answer 
to  the  criminal  charge,  but  confines  his  defense  to  the  original 
transaction  charged  as  criminal,  with  its  accompanying  circum- 
stances, the  burden  of  proof  does  not  change,  but  remains  upon  the 
government  to  satisfy  the  jury  that  the  act  was  unjustifiable  and 
unlawful."  Preceding  this  extract,  it  is  said  **Even  in  the  case  of 
homicide,  where  a  stricter  rule  has  been  held  as  to  the  burden  ot 
proof  than  in  other  criminal  cases,  upon  peculiar  reasons  applicable 
to  that  offense  alone,  it  is  conceded  that  the  burden  is  not  shifted 
by  proof  of  a  voluntary  killing,  where  there  is  excuse  or  justifi- 
cation apparent  on  the  proof  offered  in  support  of  the  prosecution^ 
or  arising  out  of  the  circumstances  attending  the  homicide;"  citing 
YorVi  case,  mipra,  and  Webstet^s  easBy  5  Cu^.  305. 

We  adopt  the  views  thus  shown,  in  their  application  to  the  pretent 
case,  so  far  as  to  hold  that,  with  reference  to  the  state  of  the  evi« 
dence  given  on  the  trial,  the  jury  should  not  have  been  instructed, 
98  they  were  in  the  parts  of  the  charge  above  recited,  but  should  have 
bv^en  instructed,  in  substance,  that  upon  all  the  evidence,  they  must 
find  beyond  a  reasonable  doubt  that  the  crime  charged  in  the  indict* 
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ment  waa  ooranutted  by  tbe  reqioiidenty  in  order  to  warrant  his  beuig 
fonnd  guilty,  with  proper  adaptations  of  the  instructions  to  this 
feature  of  the  case,  as  presented  in  the  course  and  manner  of  tbe  triaL 

HL  The  exception  to  the  communication  of  the  presiding  judge 
with  the  jury,  and  sending  to  them  a  copy  of  the  statutes,  with  a 
reference  to  a  particular  section,  is  maintained.  The  prevailing 
idea  in  this  State  has  been  that  all  communications  between  judge 
and  jury,  after  a  case  has  been  submitted  to  the  jury  and  while  they 
have  it  in  consideration,  should  be  in  open  court,  and,  so  fiEur  as  we 
know,  the  practice  has  been  conformable  to  this  idea. 

In  1  Pick.  242,  Sargent  t.  Roberts  el  dL,  Ch.  J.  Pa&keb  says : 
^  We  are  all  of  opinion,  after  considering  the  question  maturely, 
that  no  communication  whatever  ought  to  take  place  between  the 
judge  and  the  jury  after  the  cause  has  been  committed  to  them  by 
tiie  charge  of  the  judge,  unless  in  open  court,  and,  when  practicable, 
in  presence  of  the  counsel  in  the  cause."  See  Taylor  r.  Beteford, 
13  Johns.  487. 

As  to  furnishing  the  jury  with  a*  copy  of  the  statutes,  we  regard 
the  rule  to  be  equally  distinct  and  decisive,  not  only  in  this  State, 
but  elsewhere.  Burrows  v.  Unwin^  3  G.  &  P.  310.  In  MerriU  v. 
Nary 9 10  Allen,  416,  a  copy  of  the  statutes  was  carried  to  the  jury  at 
their  request,  and  with  the  consent  of  the  judge.  This  was  held  to 
be  improper ;  and  the  proper  views  applicable  to  the  subject  are  so 
amply  set  forth  in  the  opinion  delivered  by  BiOELOW,  Gh.  J.,  as  to 
render  it  needless  to  do  more  than  refer  to  that  opinion. 

In  other  respects,  we  deem  the  charge  to  be  conformable  to  the 
established  principles  of  the  law  as  promulgated  in  the  text-books 
and  treatises,  and  applied  and  illustrated  in  the  decided  cases. 
From  what  is  made  known  to  us  by  the  bill  of  exceptions  as  to  the 
evidence  given  and  the  facts  proved  on  the  trial,  we  fail  to  discover 
in  the  charge  ground  or  occasion  for  such  a  character  and  spirit  of 
criticism  as  was  exhibited  in  the  argument  before  this  court  On 
the  other  hand,  I  am  commissioned  to  express  the  full  conviction  of 
each  member  of  this  court,  that  the  utmost  fairness  toward  the  re- 
spondent, and  great  painstaking  that  he  should  suffer  no  abatement 
from  the  legitimate  force  of  his  defense  were  exercised  by  the  pm- 
fliding  judge. 

From  experience  at  the  bar  and  on  the  bench,  we  very  fully  under  • 
stand  that  many  things  in  the  features  and  details  of  a  charge  to 
the  jury  are  prompted  by,  and  are  addressed  to,  peculiar  features 
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and  detail!  of  the  argament  that  haa  preceded.  From  the  requesta 
and  points  of  exception  atated  in  the  record  before  xxb,  together  with 
the  argnmenta  which  we  have  here  heard,  the  present  case  seems  not 
to  be  exceptional  in  that  respect  If  we  had  before  us  the  argn- 
ments  addressed  to  the  jory,  with  the  same  verbal  fullness  that  we 
have  the  charge  of  the  court,  it  seems  quite  presumable  that  we 
should  find  reason  to  admire,  if  not  to  be  surprised  at,  the  self-poise 
with  which  the  presiding  judge  bore  himself  in  the  charge,  as  against 
operating  prejudice  to  the  respondent 

It  is  not  deemed  needful  for  the  purposes  of  this  case,  with  refer- 
ence  to  its  future  prosecution,  to  discuss  specifically  any  other  subr 
ject,  except  that  of  the  dwelling-house  being  one's  castle,  as  bearing 
upon  his  right  to  kill  or  to  use  deadly  weapons  in  defense  of  it 
This  is  piesented  in  the  third  request  in  behalf  of  the  respondent 
which  is,  in  the  language  used  by  Holbotd,  J.,  in  charging  the 
jury  in  MeacUfs  Case,  infra,  viz. :  '^  The  making  of  an  attack  upon  a 
dwelling,  and  especially  in  the  night,  the  law  regards  as  equivaleni 
to  an  assault  on  a  man's  person,  for  a  man's  house  is  his  castle." 
The  purpose  of  this  request  seems  to  have  been,  to  justify  the  kill- 
ing with  the  gun,  as  a  lawful  mode  and  means  of  defending  the 
castle,  as  well  as  the  person  within  it  Looking  to  the  state  of  the 
eyidence,  it  is  not  altogether  obvious  what  there  was  in  the  case  to 
warrant  its  being  claimed  that  the  respondent  killed  Flanders  as  a 
measure  of  force,  to  repel  and  prevent  him  from  breaking  into  the 
house.  Moreover,  in  the  exceptions  it  is  said :  **  The  respondent 
testified  that  he  fired  to  the  ground,  and  the  object  in  firing  was, 
not  to  hit  them,  but  to  scare  them  away."  The  respondent  seems 
not  to  have  regarded  it  a  case,  or  a  conjuncture,  in  which  it  was 
needful  or  expedient  to  use  a  deadly  weapon  as  a  means  of  forceful 
resistance  to  meet  and  repel  an  assault  on  his  house  —  whatever 
such  assault  in  fact  was  —  or  to  protect  himself  from  any  threatened 
or  feared  assault  on  his  person.  The  gun,  loaded  with  powder  alone, 
would  have  served  all  the  needs  of  the  occasion,  and  of  the  exigency 
which  the  respondent  supposed  then  to  exist  and  to  press  upon  him. 

Nevertheless,  the  point  was  made  by  said  third  request  It  was 
indicated  in  the  charge  that  the  ease.  State  v.  Hooker,  17  Vt  670, 
was  invoked  in  support  of  it,  and  it  is  cited  in  this  court  for  the 
same  purpose.  That  case  professes  to  decide  only  the  question 
involved  in  and  presented  by  it,  viz.:  whether  it  was  criminal 
under  the  statute  for  the  respondent  to  resist  an  officer  in  the  ser* 
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dee  of  dyil  process  within  his  dwelling*housei  saoh  officer  having 
anlawfnUy  broken  into  the  hoase  for  the  purpose  of  making  snch 
service.  The  language  of  the  opinion  is  to  be  interpreted  with 
reference  to  the  case  and  the  question.  That  case  in  no  respect 
involved  the  subject  of  the  use  of  a  deadly  weapon  with  fatal  effect 
in  defense  of  the  castle ;  and  it  is  not  to  be  supposed  that  the  judge 
who  drew  up  the  opinion  was  undertaking  to  discuss  or  propound 
the  law  of  that  subject 

To  come,  then,  to  the  subject  as  it  is  involved  in  this  case  under 
said  third  request  In  Foster's  Grown  Law,  319,  it  is  said :  ^*  The 
books  say  that  a  man's  house  is  his  castle  for  safety  and  repose  to 
himself  and  family.''  In  Cooi^s  case,  Gro.  Gar.  537,  an  officer,  with 
a  capitis  ad  satisfaciendum^  went  with  other  officers,  for  the  purpose 
of  executing  the  same,  to  the  dwelling-house  of  the  respondent, 
and,  finding  him  within,  demanded  of  him  to  open  the  door  and 
suffer  them  to  enter.  He  commanded  them  to  depart,  teUing  them 
they  should  not  enter.  Thereupon,  they  broke  a  window,  and  after- 
ward went  to  the  door  of  the  house  and  offered  to  force  it  open, 
and  broke  one  of  the  hinges;  whereupon  Gook  discharged  his 
musket  at  the  deceased  and  hit  him,  and  he  died  of  the  wound. 
''After  argument  at  the  bar,  all  the  justices,  «ma/ti7i,  delivered 
their  opinions,  that  it  was  not  murder,  but  manslaughter;  the 
bailiff  was  slain  in  doing  an  unlawful  act  in  seeking  to  break  open 
the  house  to  execute  process  for  a  subject,  and  every  one  is  to  defend 
his  own  house.  Yet  they  all  held  it  was  manslaughter ;  for  he 
might  have  resisted  him  without  killing  him ;  and  when  he  saw 
and  shot  voluntarily  at  him,  it  was  manslaugther. 

That  was  one  of  the  earliest  cases,  and  was  fully  considered;  and 
it  has  been  cited  in  all  the  books  on  criminal  law  since  its  decision 
in  1640  (15th  Gar.  I.)  —  with  some  incorrectness  of  statement,  in 
1  Hale's  P.  0.  458,  and  in  other  books  adopting  Hale's  text  This  is 
in  some  measure  rectified  by  a  remark,  1  East's  P.  G.  321, 322,  See, 
also,  Boscoe's  Or.  Ev.  758 ;  also  1  Bishop's  Gr.  L.  §  858,  n.  2  (5th  ed.). 
It  is  to  be  specially  noticed  that  what  made  it  manslaughter  was, 
that,  in  order  to  defend  his  castle,  it  was  not  necessary  to  kill  the 
baUiff. 

The  same  idea  of  necessity^  in  order  to  relieve  the  killing  from 
being  manslaughter,  exists  in  the  case  of  defending  one's  person,  as 
stated  in  Hawkins'  P.  G.  113 :  "  Homicide  se  defendendo  seenu  to 
be  when  one  who  has  no  other  possible  means  of  preserviiig  his  life 
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from  one  who  combats  him  on  a  sudden  qaarrel,  or  of  defending 
his  peison  from  one  who  attempts  to  .beat  him  (especially  if  saoh 
attempt  be  made  npon  him  in  his  own  house),  kills  the  person  by 
whom  he  is  reduced  to  such  an  inevitable  necessity/' 

In  a  learned  note  in  2  Archb.  Gr.  L.  225,  it  is  said :  **  But  when 
it  is  said  that  a  man  may  rightfully  use  as  much  force  as  is  neces- 
sary for  the  protection  of  his  person  and  property,  it  shonld  be 
recollected  that  this  rule  is  subject  to  this  most  important  modifi* 
cation  — that  he  shall  not,  except  in  extreme  cases,  endanger  human 
life,  or  great  bodily  harm.  ♦  ♦  ♦  •  You  can  only  kill  to  save 
life  or  limb,  or  prevent  a  great  crime,  or  to  accomplish  a  necessary 
public  duty.  It  is,  therefore,  clear,  that  if  one  man  deliberately 
kills  another  to  prevent  a  mere  trespass  on  his  property  —  whether 
that  trespass  could  or  could  not  otherwise  be  prevented — he  is 
guilty  of  murder.  If,  indeed,  he  had  at  jSrst  used  moderate  force, 
and  this  had  been  returned  with  such  violence  that  his  own  life  was 
endangered,  and  then  he  killed  from  necessity,  it  would  have  been 
excusable  homicide.  Not  because  he  could  take  life  to  save  his 
property,  but  he  might  take  the  life  of  the  assailant  to  save  his 
own." 

Harcourfs  case,  5  Eliz.  stated  1  Hale's  P.  G.  485,  486,  shows  that 
this  doctrine  is  not  new.  *'  Harcourt,  being  in  possession  of  a  house 
by  title,  as  it  seems,  A.  endeavored  to  enter,  and  shot  an  arrow  at 
them  within  the  house,  and  Harcourt,  from  within,  shot  an  arrow 
at  those  that  would  have  entered,  and  killed  one  of  the  company. 
This  was  ruled  manslaughter,  and  it  was  not  se  defendendo,  because 
there  was  no  danger  of  his  life  from  them  without."  What  was 
thus  ruled  is  the  key  to  the  author's  meaning  in  the  next  following 
paragraph  of  his  book,  which  see. 

The  idea  that  is  embodied  in  the  expression  that  a  man's  house 
is  his  castle,  is  not  that  it  is  his  property,  and,  as  such,  he  has  the 
right  to  defend  and  protect  it  by  other  and  more  extreme  means 
than  he  might  lawfully  use  to  defend  and  protect  his  shop,  his 
office,  or  his  bam.  The  sense  in  which  the  house  has  a  peculiar 
immunity  is,  that  it  is  sacred  for  the  protection  of  his  person  and 
of  his  family.  An  assault  on  the  house  can  be  regarded  as  an 
assault  on  the  person,  only  in  case  the  purpose  of  such  an  assault 
be  injury  to  the  person  of  the  occupant  or  members  of  his  family, 
and,  in  order  to  accomplish  this,  the  assailant  attacks  the  castle  in 
order  to  reach  the  inmates.    In  this  view  it  is  said  and  settled  that. 
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in  snoh  case,  the  inmate  need  not  flee  from  his  house  in  order  to 
escape  from  being  injured  by  the  assailant,  but  he  may  meet  him  at 
the  threshhold,  and  prevent  him  from  breaking  in  by  any  means 
rendered  necessary  by  the  exigency ;  and  upon  the  same  ground 
and  reason  as  one  may  defend  himself  from  peril  of  life,  or  great 
bodily  harm,  by  means  fatal  to  the  assailant,  if  rendered  necessary 
by  the  exigency  of  the  assault 

This  is  the  meaning  of  what  was  said  by  Holboyd,  J.,  in  oharg- 
mg  the  jury  in  Mead^%  case,  1  Lewin's  C.  0. 184.  Some  exasperated 
sailors  had  ducked  Meade,  and  were  in  the  act  of  throwing  him  into 
the  sea,  when  he  was  rescued  by  the  polioe.  As  the  gang  were  leav- 
ing, they  threatened  that  they  would  come  by  night  and  pull  his 
house  down.  In  the  middle  of  the  night  a  great  number  came, 
making  menacing  demonstrations.  Meade,  under  an  apprehension, 
as  he  alleged,  that  his  life  and  property  were  in  danger,  fired  a  pis- 
tol, by  which  one  of  the  party  was  killed.  Meade  was  indicted  for 
murder.  Upon  that  state  of  facts  and  evidence,  the  judge  said  to 
the  jury :  ^*  A  civil  trespass  will  not  excuse  the  firing  of  a  pistol  at  a 
trespasser  in  sudden  resentment  or  anger,  etc.  *  *  *  But  a  man 
is  not  authorized  to  fire  a  pistol  on  every  intrusion  or  invasion  of 
his  house.  He  ought,  if  he  has  reasonable  opportunity,  to  endeavor 
to  remove  him  without  having  recourse  to  the  last  extremity.  But 
tne  making  an  attack  upon  a  dwelling,  and  especially  at  night,  the 
law  regards  as  equivalent  to  an  assault  on  a  man'c  person ;  for  a 
man's  house  is  his  castle ;  and,  therefore,  in  the  eye  of  the  law,  it  is 
equivalent  to  an  assault,  but  no  words  or  signals  are  equivalent 
to  an  assault ;  nor  will  they  authorize  an  assault  in  return, 
eta  *  ♦  ♦  There  are  cases  where  a  person  in  heat  of  blood 
kills  another,  that  the  law  does  not  deem  it  murder,  but  lowers 
the  offense  to  manslaughter;  as,  where  a  party  ooming  up  by  way 
of  making  an  attack,  and  without  there  being  any  previous  appre- 
hension of  danger,  the  party  attacked,  instead  of  having  recourse  to 
a  more  reasonable  and  less  violent  mode  of  averting  it,  having  an 
opportunity  so  to  do,  fires  on  the  impulse  of  the  moment  In  the 
present  case,  if  yon  are  of  opinion  that  the  prisoner  was  really 
attacked,  and  that  the  party  were  on  the  point  of  breaking  in,  or 
likely  to  do  so,  and  execute  the  threats  of  the  day  before,  he,  per- 
haps, was  justified  in  firing  as  he  did.  If  you  are  of  opinion  that  he 
intended  to  fire  over  and  frighten,  then  the  case  is  one  of  man- 
slaughter and  not  of  self-defense. 
Vol.  XIL  —  27 
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The  sense  in  which  one's  house  is  his  castle,  and  he  may  defend 
himself  within  it,  is  shown  by  what  is  said  in  1  Hale'd  P.  C.  486,  that 
**  in  case  he  is  assaulted  in  his  own  house,  he  need  not  flee  as  far  as 
he  can,  as  in  other  cases  of  se  defendendo,  for  he  hath  the  protection 
of  his  house  to  the  adversary  by  flight.''  Now,  set  over  against  that 
what  is  said  in  1  Russell,  662,  and  the  true  distinction  between  the 
house  HS  property,  on  the  one  hand,  and  as  castle  for  protection  on 
the  other,  is  very  palpable,  viz. :  ''  If  A,  in  defense  of  his  house,  kill 
B,  a  trespasser,  who  endeavors  to  make  an  entry  upon  it.  it  is,  at 
least,  common  manslaughter,  unless,  indeed,  there  were  danger  of 
life  ;"p.  663.  '^  But  where  the  trespass  is  barely  against  the  prop- 
erty of  another,  the  law  does  not  admit  the  force  of  the  provocation 
as  sufficient  to  warrant  the  owner  in  making  use  of  a  deadly  or  dan- 
gerous weapon ;  more  particularly  if  such  violence  is  used  after  the 
party  has  desisted  from  the  trespass."  In  Carrol  v.  TTie  State,  24 
Ala.  36,  it  is  said  :  '^  The  owner  may  resist  the  entry  into  his  house, 
but  he  has  no  right  to  kill,  unless  it  be  rendered  necessary  in  order 
to  prevent  a  felonious  destruction  of  his  property,  or  to  defend  him- 
self against  loss  of  life,  or  great  bodily  harm."  Cited  2  Bish.  Grim. 
Law,  §  707,  5th  ed.  That  case  impresses  us  differently  from  what  it 
does  the  learned  author,  as  indicated  by  his  remark  prefacing  the 
citation. 

As  developing  and  illustrating  the  prevailing  idea  of  the  law 
as  to  what  will  justify  homicide  se  et  sua  defendendo,  it  is  not 
without  interest  upon  the  point  now  under  consideration,  to  advert 
to  what  is  said  upon  the  general  subject.  In  McNally,  562,  it  is 
said:  "  The  injured  party  may  repel  force  by  force  in  defense  of  his 
person,  habitation,  or  property,  against  one  who  manifestly  intend- 
eth  and  endeavoreth  by  violence  or  surprise  to  commit  a  known 
felony  upon  either.  In  these  cases  he  is  not  obliged  to  retreat,  but 
may  pursue  his  adversary  until  he  findeth  himself  out  of  danger; 
aud  if  in  such  conflict  he  happeneth  to  kUl,  such  killing  is  justi- 
fiable." Wharton  incorporates  this  into  his  work  as  text.  The 
same  is  found  in  the  older  books.  1  Hale,  485, 486 ;  also  in  Foster's 
Crown  Law,  273 ;  1  Russell,  667 ;  and  in  other  books,  ad  lib.  But, 
to  apprehend  this  in  its  true  scope  and  application,  it  is  important 
to  have  in  mind  what  is  said  in  1  Russell,  668 :  "  The  rule  clearly 
extends  only  to  cases  of  felony ;  for  if  one  come  to  beat  another,  or 
take  his  goods  merely  as  a  trespasser,  though  the  owner  may  justify 
the  beating  of  him  so  far  as  to  make  him  desist,  yet  if  he  kill  him« 
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it  is  man  slaughter.  *  *^  *  No  assault^  howeyer  yioleut,  will 
jusiify  killing  the  assailant  nnder  a  plea  of  necessity,  unless  there 
be  a  manifestation  of  felonious  intent"  See  Archb.  CrinL  Law, 
221,  cited  Reg.  y.  BaU,  9  C.  &  P.  22. 

This  coyers  the  cases  of  statutory  justification  of  homicide,  both 
under  our  own  and  under  the  English  statutes,  and,  in  principle 
and  in  reason,  it  is  in  keeping  with  the  common  law  as  to  ««  defen- 
dendo,  in  defining  the  scope  of  which  in  this  respect,  it  is  well  laid 
down  that,  ^*  before  a  person  can  avail  himself  of  the  defense  that 
he  used  a  weapon  in  defense  of  his  life,  it  must  appear  that  that 
defense  was  necessary  to  protect  his  own  life,  or  to  protect  himself 
from  such  serious  bodily  harm  as  would  give  him  reasonable  appre- 
hension that  his  life  was  in  immediate  danger/'    1  Russell,  661. 

The  law  of  the  subject,  as  given  in  the  books  thus  cited  and 
referred  to,  sgems  to  have  been  adequately  apprehended  by  the 
court,  and,  so  far  as  we  can  judge  from  what  is  shown  by  the  record 
before  us,  it  was  not  administered  erroneously  or  improperly  in  the 
trial,  as  against  the  respondent. 

If  it  were  to  be  assumed  that  the  defense  might  legitimately 
claim  that  there  was  an  assault  on  the  house,  with  the  intent  either 
of  taking  the  life  of  the  respondent,  or  doing  to  him  great  bodily 
harm,  the  respondent  would  be  justified  in  using  a  deadly  weapon, 
if  it  should  be  necessary  in  order  to  prevent  the  perpetration  of 
such  crime,  or  if,  under  the  existing  circumstances  attending  the 
emergency,  the  respondent  had  reason  to  believe,  and  was  warranted 
in  believing,  and,  in  fact,  did  believe,  that  it  was  necessary  in  order 
to  prevent  the  commission  of  such  crime.  In  case  the  purpose  of 
the  assailant  was  to  take  life,  or  inflict  great  bodily  harm,  and  the 
object  of  his  attack  (if  there  was  such  attack)  upon  the  house  was 
to  get  access  to  the  inmate  occupying  the  same,  for  such  purpose, 
the  same  means  might  lawfully  be  used  to  prevent  him  from  break- 
ing in,  as  might  be  used  to  prevent  him  from  making  the  harmful 
assault  upon  the  person,  in  case  the  parties  were  met  face  to  face  in 
any  other  place.  In  either  case,  the  point  of  justification  is,  that 
such  use  of  fatal  means  was  necessary  in  order  to  the  rightful, 
effectual  protection  of  the  respondent,  or  his  family,  from  the 
threatened  or  impending  peril. 

We  have  been  led  to  this  discussion  and  exposition  of  the  law  as 
to  the  defense  of  the  dwelling-house,  on  account  of  the  somewhat 
fragmentary  and  disjointed  condition  in  which  it  is  done  up  in  the 
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books  ftnd  cases  of  criminal  law,  and  for  the  purpose  of  rendering 
u  explicit  as  we  are  able  the  views  of  this  court  on  that  Bubjeot,  as 
it  has  been  brought  into  question  and  debate  in  the  case  in  hand. 
In  this  exposition,  and  in  the  views  embodied  in  this  opinion^  all 
the  members  of  the  court  concur. 

The  other  subjects  involved  in  grounds  and  points  of  defense,  as 
shown  by  the  bill  of  exceptions,  and  upon  which  the  court  gave 
iuBtmctions  to  the  jury,  do  not  seem  to  require  discussion. 

The  verdict  is  set  aside,  and  a  new  trial  granted. 

N0TB.~Tbe  resolution  of  the  Judges  in  Semaune*B  GtiM,  6  Coke,  91,  was  "that  the 
house  of  every  one  Is  to  him  as  his  castle  and  fortress,  as  well  for  his  defense  acralnst 
Injury  and  violeDce,  as  for  his  repose;  and,  although  the  life  of  a  man  is  a  thing 
precious  and  favored  in  law,  so  that  although  a  man  kills  another  in  his  defense,  or 
kiUs  one  per  infortun^  without  any  intent,  yet  it  is  felony,  and  in  such  case  he  shall 
forfieit  his  goods  and  chattels,  for  the  great  regvd  which  the  law  has  to  a  man's  life ; 
but  if  thieves  come  to  a  man's  house  to  rob  him,  or  murder,  and  the  owner  or  his  ser- 
vants kill  any  of  the  thieves  in  defense  of  himself  and  his  house,  iteis  not  felony,  and 
he  shall  lost  nothing,  and  therewith  agree  8  B.  3;  Coron,  9CB  and  90S,  and  86  Ass.  pL 
28.  So  it  was  held  In  H.,  7, 89;  every  one  may  assemble  his  friends  and  neighbors  to 
defend  his  house  against  violence;  and  the  reason  of  all  this  Is,  because  domus  sua 
euique  est  tutfsslmum  refxioluni,** 

Lord  Halb  sajv :  '*  A  is  in  possession  of  the  house  of  B.  B  endeavors  to  entorupon 
him.  A  can  neither  Justify  the  assault  or  the  beating  of  B,  for  B  had  the  right  of 
entry  Into  the  house ;  but  if  A  be  in  possession  of  a  house,  and  B,  as  a  trespasser,  enter 
without  title  upon  him,  A  may  not  beat  htm,  but  may  quietly  lay  hands  upon  him  to 
put  him  out,  and  if  B  resists  and  assaults  A,  then  A  may  Justify  the  beating  of  hire 
as  of  his  own  assault.  But  If  A  kills  htm  in  defense  of  his  house,  it  is  neither  Justi- 
fiable nor  within  the  privilege  se  (Ie/(?nriendo,  for  he  entered  aa  a  trospasaer,  and,  there- 
fore, it  Is,  at  least,  common  manslaughter,"  and  he  cites  Harcourt's  case  in  support  of 
this,  who,  ^* being  in  possession  of  a  house,  A  endeavored  to  enter,  and  shot  an  arrow 
at  those  who  have  entered,  and  killed  one  of  the  company,  which  was  ruled  man- 
slaughter, and  not  se  defenderido^  because  there  was  no  danger  to  his  life  from  those 
without."    1  Hale's  P.  C.  485-6. 

Hawkins  says:  **  Neither  can  a  man  Justify  the  kUltngof  another  In  d^enaeof  his 
house  or  goods,  or  even  of  his  person,  from  a  bare  private  trei4)ass,  and.  therefore,  he 
that  kills  another  who,  claiming  a  title  to  his  house,  attempts  to  enter  It  by  force,  and 
shoots  at  it,  or  that  breaks  open  his  windows  In  order  to  arrest  him,  or  that  persists 
in  breaking  his  hedges,  after  be  was  forbidden,  is  guilty  of  manslaughter."  Hawkins, 
88. 

Mr.  Wharton,  in  his  Criminal  Law  (Tth  ed.),  Vol.  2,  •  1QS4,  says,  *'  so  highly  Indeed 
does  the  English  common  law  cherish  the  sanctity  of  the  dwelling-house,  that  It  has 
been  said  that  a  man  is  Justifled  by  that  law  In  opposing,  even  to  death,  those  seeking 
to  break  Into  It.  When  in  his  house  the  owner  is  at  bay;  he  Is  called  upon  to  retreat 
no  further;  and  in  this,  his  castle,  he  may  use  any  violence,  even  to  the  extent  of 
slaying  his  assailant,  to  resist  an  illegal  entrance.  *  *  *  But  this  should  not  be 
strained  to  excuse  the  killing  of  assailants  not  actually  breaking  Into  a  house,  after 
due  warning  of  the  consequences,  nor  attempting  a  felony  after  such  warning." 

Mr.  Bishop  says,  1  Criminal  Law  (5th  ed.),  fi  858:  "  Moreover  the  general  doctrine,  as 
to  the  defense  of  property,  does  not  prevail  as  respects  the  defense  of  what  is  some* 
times  termed  the  castle.  In  the  early  times  our  forefathers  were  compelled  to  pro- 
leot  themselves  in  their  habitations,  by  converting  them  Into  holds  of  defense  ;  and 
thus  the  dwelling-house  was  called  a  castle.  And  while  a  man  keeps  the  doors  of  hti 
house  closed,  no  other  man  has  the  right  to  break  in  under  any  ciroometances,  except 
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la  pMittouiw  cm&a  where  It  becomes  lawful  for  tfae  porpose  of  mnkiag  ao  Mimt  ef  tiie 
ooenpant,  or  tbe  like ;  oeaee  whioh  It  to  not  within  our  present  line  to  oonefder.    And 
fioni this' doctrfneeprlnge another;  namely, that  the  persons  within  the  homemaf 
exercise  all  neetffnl  force  to  keep  the  aegressor  out,  eren  to  the  taking  of  his  life.** 
In  the  note  thereto  the  author  adds,  after  citing  several  cases,  ^  While  the  doctnn^ 
of  tfae  text  la  clear  on  principteB,  it  to  not  so  distinctly  and- uniformly  sustained' by  tilM», 
authorities  as  we  might  wish."    Again,  after  treating  of  the  defense  of  the  person, 
and  of  property,  he  says.  Vol.  2,  •  707 :  **  The  defense  of  the  dwelling-house  stands  on. 
a  different  ground.    And  though  the  question  has  at  some  periods  of  our  law  been  Idl 
part  under  a  cloud,  it  may  now  be  deemed  to  be  reasonably  dear,  that,  to  prevent  aa. 
unlawful  entrance  into  a  dwelling-house,  the  occupant  may  make  defense  to  the  taking- 
of  life,  without  being  Uabie  even  for  manslaughter.    Of  course,  a  defense  may  be  of 
a  sort  whioh  will  constitute  manslaughter,  or  even  murder.*' 

The  question  was  quite  fully  discussed  in  Pond  v.  People,  8  Mich.  180.  The  deceased, 
with  others,  had  expressed  an  intention  to  do  the  prisoner  personal  violenoe ;  had 
struck  him  and  kicked  him;  had  the  same  night,  after  this  violence,  gone  to  hto 
house  and  demanded  him,  but  not  finding  him  went  away,  had  met  htm  again  the 
next  day  and  threatened  him  and  treated  him  with  violence ;  had  gone  again  that 
night  to  prisoner's  house  and  endeavored  to  fo^e  an  entrance,  and  then  went  to  a 
net-house,  thirty-six  feet  from  the  main  house,  where  the  prisoner's  servants  were 
sleeping,  laid  violent  hands  on  the  servants,  and  began  tearing  dovm  the  house.  The 
prisoner,  from  the  door  of  hto  house,  thereupon,  after  warning,  fired  and  killed  the 
deceased.  The  court  held  that  the  net-house  was  a  part  of  Pond's  dwelling-home, 
and  granted  a  new  trial,  saying  in  the  conclusion  of  the  opinion:  '*We  think  thers 
was  error  in  requiring  the  actual.  Instead  of  apparent  and  reasonably  founded  causes 
of  apprehension  of  in^ry,  tn  holding  that  the  protection  of  the  net-bouse  could  not 
be  made  by  using  a  dangerous  weapon ;  and  that  the  conduct  of  the  assailing  party 
was  not  felonious;  and  also  in  using  language  calculated  to  mislead  the  Jury  upon  the 
means  and  extent  of  resistance  Justifiable  in  resisting  a  felony."  During  the  discus- 
sion, the  court  used  this  language  as  to  the  right  of  self-defense :  "The  danger  to  be 
rsstoted  must  be  to  life,  or  of  serious  bodily  harm  of  a  permanent  character,  and  it 
must  be  unavoidable  by  other  means.  Of  course,  we  refer  to  means  within  the  power 
of  the  slayer,  so  far  as  he  is  able  to  Judge  ftom  the  circumstances  as  they  appear  to 
him  at  the  time.  A  man  is  not,  however,  obliged  to  retreat  if  assaulted  in  hto  dwell- 
ing, but  may  use  such  means  as  are  absolutely  necessary  to  repel  the  assailant  from 
hto  house,  or  to  prevent  his  forcible  entry,  even  to  the  taking  of  life.  But  here,  as  in 
the  other  cases,  he  must  not  take  life  if  he  can  otherwise  arrest  or  repel  the  assailant. 
Where  the  assault  or  breaking  to  felonious,  the  homicide  becomes  Justifiable  and  not 
merely  excusable.'* 

In  Patten  v.  People,  18  Mich.  814,  the  defendant  was  convicted  of  manslaughter. 
The  deceased  and  a  number  of  others  went  to  defendant's  house  to  **  horn  "  him,  he 
having  been  newly  married.  They  had  guns,  tin  horns,  etc.,  for  the  piurpose  of  mak- 
ing k  noise.  While  they  were  making  the  noise  in  the  yard  near  the  houee,  the 
prisoner  came  out  and  ordered  them  away  and  they  left.  The  next  night  they  re- 
turned for  the  same  purpose,  and  while  they  were  blowing  horns,  shooting  guns,  etc, 
the  prisoner  came  out  and  struck  the  deceased  with  an  axe.  There  was  no  evidencs 
of  an  afctaok  upon  the  house  or  any  of  its  inmates,  further  than  that  while  the  doof 
was  open  wads  from  some  of  the  guns  were  fired  into  the  house ;  the  evidence  also 
tended  to  show  that  tiie  prisoner  understood  the  object  of  the  rioters,  and  that  ik  i 

was  not  personal  injury  to  himself  or  family,  but  there  was  also  evidence  that  before 
the  prisoner  stepped  out  there  were  cries  "  to  bring  him  (or  fetch  him)  out." 

The  court  held  that  ^  considering  the  case  first  with  reference  only  to  the  facts  exist- 
ing prior  to  the  time  when  the  defendant  went  out  with  the  axe,"  there  was  nothing 
to  Justify  the  assault  with  the  axe,  "  until  some  actual  vteience  had  been  done  or 
attempted  in  this  case  against  either  the  house  or  Its  inmates,  the  necessity  whioh 
alone  could  excuse  taking  the  life  of  any  of  the  assailants,  had  not  yet  occurred  and 
Bil^t  never  occur."  But  the  court  further  held  that  If  owing  to  the  feeble  health 
aad  peculiar  inirmitlee  of  the  prisoner's  mother,  who  was  in  ttie  house  with  him,  tfae 
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f«ar  and  ezoltdment  ooeatloned  bj  the  riot  produced  apon  ber  alaniiliig  affects,  fh»ni 
which  her  speedy  deeth  misfat  reasoosbly  have  been  apprehended,  and  If  the  rioten 
were  Informed  of  her  condition,  and  the  effect  produced  by  their  conduct,  or  if  every 
reasonable  effort  had  been  made  to  inform  them  thereof,  then  the  danger  to  the 
mother  would  excuse  the  conduct  of  the  prisoner  to  the  same  extent  as  if  the  danger 
to  her  life  had  resulted  from  an  actual  attack  upon  her  person,  or  the  like  danger  to 
the  defendant  from  an  attack  upon  him. 

In  Greachia  ▼.  People^  68  IlL  29S,  the  deceased  had  been  in  the  prisoner's  room  for  h.s 
clothes  and  as  he  was  departing  the  prisoner  made*  some  offensive  remarlL,  wheraupon 
he  suddenly  turned  and  in  an  angry  mood  went  toward  the  prisoner,  who  had  told  him 
to  ^*come  on ;  '*  as  the  deceased  advanced  to  the  door  of  the  room,  and  was  In  the 
act  of  entering  it,  it  being  open,  the  prisoner  struck  him  with  a  rolling  pin,  inflicting 
a  fatal  wound.    The  court  held  that  the  prisoner  was  in  no  respect  excused. 

In  GorroO  v.  State,  28  Ala.  S8,  the  court,  after  citing  and  commenting  on  some  of  the 
older  authorities,  said :  ^  Our  conclusion  is  that  a  mere  civil  trespass  upon  a  man*s 
house,  unaccompanied  with  such  force  as  to  make  it  a  breach  of  the  peace,  would  not 
be  a  provocation  which  would  reduce  the  killing  to  manslaughter,  if  it  was  done 
under  ciroumstancesfinom  which  the  law  would  imply  mallse,  as, with  a  deadly  weapon. 
For  trespsss  with  force,  it  may  be  murder  or  manslaughter,  according  to  the  clrouni- 
stances.  The  owner  may  resist  thd  entry,  but  he  has  no  right  to  kill,  unless  it  be 
rendered  necessary  to  provent  a  felonious  destruction  of  his  property,  or  to  defend 
himself  against  loss  of  life,  or  great  bodily  harm.  If  he  kills  when  there  is  not  a 
reasonable  ground  of  approhension,  of  immediate  danger  to  his  person  or  property. 
It  is  manslaughter ;  and  If  done  with  malice,  express  or  implied,  It  is  then  murder/' 
Mr.  Bishop  expresses  some  dissatisfaction  with  this  statement  of  the  law,  2  Grim. 
Law,  1 70?,  n.  6 ;  but  the  decision  In  the  case  was,  under  the  facts,  clearly  right.— Rir. 


Johnsons  y.  Muzzy. 

(45  Vt.  419.) 

Deed — covenant  by  Ueear  agaimt  leeeee. 

Action  of  ooyenant  for  rent  bj  lessor  against  lessee,  on  a  lease  bjr  deed-poll, 
signed  and  sealed  by  the  lessor  only,  and  which  the  leaeee  had  accepted  and 
oocapied  under.    Sdd,  that  the  action  would  not  lie. 

CoYBNAKT  FOR  BENT.  Plea,  fiBti  Bst  foctum,  accord  and  satdsfao- 
tion  and  set-off.  The  (ipinion  states  the  necessary  facts.  Judgment 
was  rendered  for  defendant^  and  plaintiff  excepted. 

Watennan  d  Read,  for  plaintiff. 

A,  Stoddard,  for  defendant. 

BoYOEy  J.  This  is  an  action  of  covenant,  brought  to  recoYcr  foi 
the  rent  of  certain  premises  situate  in  the  village  of  Jamaica.    Ths 
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declaration  alleges  that  the  plaintiffs  and  the  defendant  made  a  cer- 
tain indenture,  dated  the  20th  day  of  Augast,  1862,  which  wai 
sealed  with  their  seals,  and  that  in  and  by  said  indenture,  the 
defendant,  among  other  things,  covenanted  and  agreed  to  pay  the 
rent,  for  the  recovery  of  which  this  suit  was  brought 

The  defendant  pleads  non  est  factum.  The  plaintiffs  offered  in 
evidence  the  lease  of  the  premises  described  in  the  declaration, 
accompanied  with  the  offer  to  prove  that  the  defendant  accepted 
the  lease,  entered  into  possession  of  the  premises  under  it,  and  occu- 
pied the  same  during  the  full  term  named  therein,  and  had  never 
paid  the  rent 

It  appeared  from  the  lease  that  it  was  signed,  sealed  and  acknowl- 
edged by  the  plaintiffs,  and  recorded  in  the  town  clerk's  office  in 
Jamaica,  on  the  20th  day  of  August,  1862,  but  had  never  been 
signed  or  sealed  by  the  defendant ;  and  upon  the  objection  of  the 
defendant,  it  was  excluded.  The  only  question  reserved  was  as  to 
the  correctness  of  this  ruling. 

The  general  rule  is,  that  covenant  will  lie  only  where  the  instru- 
ment is  actually  signed  and  sealed  by  the  party,  or  by  his  authority. 
But  it  is  claimed  by  the  plaintiffs  that  there  are  exceptions  to  this 
rule,  and  that  this  case  comes  within  one  of  them.  In  1852,  the 
case,  Isriiel  House  v.  Wm,  Foster,  was  heard  and  decided  by  the 
supreme  court  in  Washington  county. 

That  was  covenant,  and  it  was  alleged  in  the  declaration  that  on 
the  7th  day  of  March,  1841,  the  plaintiff,  by  a  deed  duly  executed, 
conveyed  to  the  defendant  a  certain  farm,  reserving  to  himself  the 
fruit  of  the  orchard  for  ten  years,  and  that  the  defendant,  in  and  by 
said  deed,  covenanted  to  keep  the  orchard  well  fenced,  and  to  pre- 
serve it  from  depredation  by  cattle,  etc.;  and  it  appeared  that  the 
defendant  accepted  the  deed,  and  possessed  and  held  under  it  The 
plea  was  non  est  factum^  and  the  deed  when  produced  in  evidence 
appeared  to  have  been  signed  and  sealed  by  the  plaintiff  only.  The 
court  held  that  it  was  not,  in  legal  contemplation,  the  deed  of  the 
defendant,  and  that  covenant  would  not  lie. 

This  case  has  never  been  reported,  bat  I  have  the  manuscript  of 
the  opinion  delivered  by  Judge  Royce,  and  have  been  thus  particu- 
lar in  stating  its  facts,  for  the  reason  that  it  seems  to  me  that  thei-v>. 
18  such  an  analogy  between  that  case  and  the  one  under  considera< 
lion  that  we  cannot  reverse  the  ruling  in  this,  without  virtually 
crerruling  that.     But  if  this  is  to  be  regarded  as  still  an  open  ques* 
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tion,  we  ere  unable  to  find  that  the  plaintifb  hare  brought  them- 
■dres  within  any  recognized  exception  to  the  rale  as  abore  stated. 
That  the  d^ndant,  by  accepting  the  lease  and  holding  nnder  it, 
inonrxed  an  obligation  to  perform  the  acts  therein  stipulated  to  be 
perfoimed  for  the  lessor's  benefit,  cannot  be  disputed.  But  did  he 
covenant  to  perform  them  ?  Much  of  the  confusion  to  be  found  in 
the  books  upon  this  subject  is,  in  my  judgment,  attributable  to  the 
loose  manner  in  which  the  proposition  is  stated,  and  the  apparent 
neglect  in  examining  the  authorities  from  which  it  is  derived.  The 
oases  cited  in  the  English  books  as  authorities  for  the  rule  claimed 
by  the  plaintiffs,  I  think  will  all  be  found  to  hare  depended  upon 
some  custom,  like  the  custom  of  London,  where  an  action  of  coye- 
nant  lay  without  a  specialty.  22  Edw.  4, 2  a.  Or,  where  the  defend- 
ant derived  title  nnder  a  grant  or  patent  from  the  crown.  Brett  y. 
Oumberlandj  Gro.  Jac.  399,  521 ;  Com.  Dig.,  Covenant,  A.  1 ;  Yin^ 
Abr.,  Covenant,  A.  1. 

The  only  case  which  I  have  been  able  to  find  in  the  English 
rei>orts,  which  can  be  claimed  as  an  authority  for  the  extension  of 
the  rule  beyond  what  is  above  indicated,  is  Burnett  et  ale,  v.  Lynch^ 
5  B.  ft  C.  589.  In  that  case,  the  lessee,  by  deed-poll,  assigned  his 
interest  in  the  demised  premises  to  A.,  subject  to  the  payment  of  the 
rent  and  the  performance  of  the  covenants  contained  in  the  lease. 
A.  took  possession,  and  occupied  the  premises  under  the  assignment, 
and  before  the  expiration  of  the  term,  assigned  to  a  third  person. 
The  lessor  sued  the  lessee  for  breach  of  covenant  committed  during 
the  time  that  A.  continued  assignee  of  the  premises,  and  recovered 
damages  against  him.  The  lessee  brought  an  action  upon  the  case, 
founded  in  tort,  against  A.,  for  having  neglected  to  perform  the 
covenants  during  the  time  he  continued  assignee,  and  the  question 
was,  whether  the  action  would  lie,  and  it  was  held  that  it  would. 
Abbott,  C.  J.,  in  the  opinion,  says:  '^  I  think  an  action  of  covenant 
is  not  maintainable,  for  an  action  of  covenant  is  of  a  technical 
nature.  It  cannot  be  maintained,  except  against  a  person,  who,  by 
himself,  or  some  other  person  acting  in  his  behalf,  has  executed  a 
deed  under  seal,  or  who  (under  some  very  peculiar  circumstances, 
such  as  those  mentioned  in  Co.  Lit  231  a)  has  agreed  by  deed  to  do 
a  certain  thing."  It  will  be  seen  by  reference  to  the  Year  Book,  38 
Edw.  3,  8  a,  from  which  the  note  in  Co.  Lit  is  extracted,  that  the 
form  of  action  in  that  case  was  debt,  and  as  applicable  to  that  form 
of  action,  there  is  no  doubt  that  it  is  sound  law.    But  the  error  has 
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been,  whererei^  this  authority  has  been  cited,  in  a  misapprehension 
of  the  form  of  action. 

In  Hinsdale  y.  Humphrey^  15  Conn.  433,  it  was  held  that  an 
action  of  covenant  would  not  lie  against  a  lessee,  or  his  assignees, 
for  rent  under  a  lease  sealed  by  the  lessor  only,  and  that  the  accept- 
ance of  such  a  lease  by  the  lessee  is  not  such  an  assent  to  the  stipu- 
lationB  contained  therein  as  to  make  it  his  deed ;  and  the  same  doc- 
trine was  held  in  a  well-considered  case  reported  in  the  7th  Ohio ; 
and  in  Goodwin  y.  Gilbert,  9  Mass.  510,  and  in  Gale  y.  Niocony  6 
Cow.  445,  the  court  says  that  a  recognition  of  the  contract,  though 
in  writing  and  under  seal,  will  not  make  it  a  covenant.  We  hare 
seen  but  one  American  case  where  a  contrary  doctrine  has  been 
held,  and  that  is  Finiey  y.  Simpson,  2  Zabr.  311.  So  that,  upon 
principle  and  authority,  we  think  the  ruling  was  right,  and  the 
judgment  is  affirmed. 

Peok,  J.,  dissenting. 
Vol.  XII.— 98 
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TkntftU  in  eommfm — mU$  &m  exsetUion  of  undMded  tnUrett  in  dngU  pmntL 

flka  undlylded  intereBts  of  a  tenant  In  common  in  distinct  freeholds  maj  be 
■old  separatelj. 

Judgment  was  recovered  against  C,  who  was  a  tenant  in  common  with  othen^ 
of  several  distinct  parcels  of  land  in  the  same  oountj.  Execation  was  leried 
on  a  part  of  the  parcels  onlj,  and  thej  were  sold  separately  to  plaintiff.  In 
ejectment  by  plaintiff,  defendant  claimed  title  under  a  sabseqaent  yolantaiy 
partition  between  the  tenants  in  common.  Hdd,  that  the  parcels  of  land 
being  distinct  freeholds,  C/s  interest  in  each  might  be  sold  separately ;  that 
the  plaintiff,  not  having  been  a  party  to  the  partition,  was  not  affected 
thereby,  and  that  therefore  plaintiff  was  entitled  to  recover. 

Ejectment  by  Milton  H.  Butler  against  James  A.  Roys  and 
others  for  an  undivided  one-ninth  interest  in  certain  city  lots. 
The  facts  are  stated  in  the  opinion.  The  judgment  at  the  circuit 
oonrt  was  in  favor  of  the  defendant,  and  plaintiff  brought  error. 

John  J,  Speed,  E,  W,  Meddaugh,  0.  V.  N.  Loihrop  and  R,  P.  7hm$, 
for  plaintiffs  in  error. 


S.  Larnedy  D.  B.  £  H.  Id.  Duffieidf  Henry  M.  Clieever  and  C.  L 
Walker,  for  defendants  in  error. 
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Campbell^  J.  The  material  facts  for  the  decision  of  this  cavao 
are,  that  Joseph  Oampau  haying  died  seized  of  a  large  number  of 
parcels  of  land  of  different  yalues,  in  Wayne  county  and  elsewhere 
and  having  left  nine  children  as  equal  heirs,  the  interest  of  one  of 
them,  Theodore  J.  Campau,  was  sold  on  execution,  not  levied  on 
such  interest  in  all  the  lands  in  Wayne  county,  but  on  four  separate 
dty  lots  in  Detroit,  and  the  interest  in  each  lot  was  sold  separately. 
On  a  partition  among  the  heirs,  to  which  the  purchasers  were  not 
made  parties,  these  lots  were  set  off  to  other  heirs,  and  not  to  Theo- 
dore. The  execution  purchasers  bring  ejectment  for  their  undi- 
vided interests  in  these  lots,  the  present  cause  being  on  the  same 
footing  with  the  others,  which  are  to  abide  this  decision.  The  suit 
is  defended  on  the  ground  that  the  execution  sales  were  invalid, 
because  covering  parts  and  not  all  of  the  estate  in  common. 

The  question  presented  here  was  urged,  but  not  decided,  in  cer- 
tain suits  in  equity  brought  to  set  aside  the  execution  sales.  (7am- 
pau  V.  Oodfrey,  18  Mich.  27.  It  now  becomes  necessary  to  decide 
it,  as  disposing  of  the  substantial  rights  of  all  parties  concerned. 

There  are  more  dicta  than  decisions  upon  the  precise  point  in 
litigation  here,  and  we  have  rarely  found  a  matter  of  so  much 
importance  on  which  so  much  has  been  carelessly  said,  and  so  much 
inferred  without  adequate  authority.  It  is  nevertheless  important 
to  have  the  rights  of  parties  settled  finally,  and  we  have  done  what 
we  could,  with  the  aid  of  counsel,  to  satisfy  our  own  minds  on  the 
subject.  And  upon  the  exact  dispute  involved  here,  we  ha^e,  at 
least  so  far  as  our  own  views  are  concerned,  got  rid  of  the  very 
serious  doubts  which  seemed  at  first-  to  involve  the  doctrines  of  the 
law  in  great  confusion. 

The  principal  controversy  is  not  whether  a  tenant  in  common 
can  convey  his  interest  by  metes  and  bounds  in  a  part  of  an  estate, 
but  whether  all  of  the  various  tenements  held  in  common  in  a  State, 
county  or  other  municipal  territory  are  to  be  regarded  as  one  estate 
in  common  for  all  purposes  of  conveyance  and  partition.  And  this 
is  the  only  question  which  we  are  required  to  pass  upon  in  this  con- 
troversy. 

The  lots  in  question  in  these  actions  of  ejectment  all  belong  to 
the  Governor  and  Judges'  plat  of  the  city  of  Detroit,  and  are  separ- 
ate  freeholds.  No  one  of  them  appears  to  have  been  so  combined 
with  any  other  as  to  make  them  one  indivisible  holding  by  separate 
occnpancy,  by  lease  for  a  single  and  uuapportioned  rent,  by  sub- 
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jecticQ  to  a  single  charge,  or  in  any  other  way.  And  there  is  noth- 
ing to  show  that  the  possession  of  any  one  of  them  is  necessary  to 
the  enjoyment  of  any  other.  The  case  is,  therefore,  presented 
very  simply,  and  inyolves  no  peculiar  complications. 

The  ground  on  which  it  is  claimed  no  tenant  in  common  can  pass 
an  undivided  interest  in  any  less  than  the  whole  estate,  is  that,  by 
doing  so,  he  prevents  his  co-tenants  from  any  chance  of  obtaining 
the  whole  of  the  lesser  tract  in  severalty,  as  they  might  otherwise 
do,  in  case  a  partition  should  be  had.  In  other  words,  he  limits 
their  chances  of  getting  entire  lots  to  a  smaller  number  of  parcels, 
and  may  make  it  necessary  for  them  to  get  a  number  of  little  tracts, 
instead  of  one  or  more  larger  ones. 

This  is  a  tangible  grievance,  and  may  become  a  very  serious  one. 
The  only  question  for  us  to  consider  is,  whether  it  is  an  interfer- 
ence with  any  legal  right. 

It  will  be  found  that  the  decisions  holding  or  favoring  this  doc- 
trine are  all  American,  and  all  rely  for  authority  upon  the  leading 
cases  in  Massachusetts.  The  few  English  decisions  on  which  these 
latter  rely  ( Tooker^s  Case,  2  Co.  68,  and  Cro.  Eliz.  803,  being  the 
principal  ones)  are  not  decisions  upon  this  subject,  but  only  hold 
that  joint  tenants  and  tenants  in  common  can  do  nothing  to  law- 
fully prejudice  the  estates  of  their  co-tenants.  They  do  not  any  of 
them  hold,  so  far  as  we  have  been  able  to  discover,  that  where  there 
are  several  distinct  freeholds,  or  estates,  a  disposal  of  an  undivided 
interest  in  one  of  them  would  work  a  legal  prejudice.  And  it  is  only 
unlawful  acts  which  can  do  this.  The  whole  ruling,  therefore,  is  an 
assumption,  unless  founded  on  more  specific  authority,  and  must 
depend  on  controlling  reasons,  or  must  be  considered  as  open 
to  question.  It  will  be  seen,  by  a  close  inspection,  that  while 
the  point  involved  in  the  case  before  us  has  been  spoken  of  with 
some  positiveness,  there  has  been  very  little  occasion  to  decide  it 

Porter  v.  Hill,  9  Mass.  34,  is  the  leading  case.  There  a  single 
large  tract  of  land  had  been  sold  to  joint  tenants,  who  mortgaged  it 
back  for  the  purchase-money.  The  smaller  parcels  in  which  undi- 
vided interests  were  transferred  were  carved  out  of  this  estate,  and 
the  entire  estate  became  vested  in  the  grantor  of  the  defendant. 
The  case  was  decided  without  either  citation  of  authorities  or  rea- 
soning, the  whole  doctrine  being  laid  down  in  these  two  sentences: 
**  And  one  joint  tenant  cannot  convey  a  part  of  the  land,  by  metes 
and  bounds,  to  a  stranger.    If  he  could,  his  grantee  would  become 
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tenant  in  common  of  a  particular  part  with  the  other  joint  tenant, 
who,  in  making  a  legal  partition,  might,  notwithatanding,  have  the 
whole  of  the  part  thus  conveyed,  assigned  as  his  property.'^  1'his 
brief  assertion,  in  a  case  where  there  was  but  one  estate,  and  where 
it  was  a  correct  rule,  has  been  made  the  starting  point  for  all  the 
decisions  in  the  country,  so  fat  as  they  haye  been  traced  out,  leading 
to  a  broader  doctrine. 

The  next  case  was  BartUt  v.  HarloWy  12  Mass.  348,  where  there 
bad  been  a  levy  by  extent  upon  an  interest  in  twenty  acres  out  of  a 
single  tract  of  sixty  acres.  In  this  case,  while  it  is  said  there  is  an 
absence  of  common-law  authority  to  snstain  such  a  transfer,  and 
while  an  explanation  is  made  of  certain  remarks  of  Lord  Coke,  as 
not  fairly  bearing  such  a  construction  as  would  favor  it,  the  only 
unequivocal  authority  cited,  is  one  from  Brownhw^  which  very 
distinctly  holds  that  where  there  are  several  estates  there  may  be 
separate  sale&  Porter  v.  Hill  is  af&rmed,  and  its  reasoning  some- 
what expanded,  and  it  is  intimated  finally,  that  the  transfer  might 
become  operative,  if,  on  partition,  the  land  it  covered  fell  to  the 
defendant  in  execution.  That  case,  then,  is  not  in  point  beyond 
the  force  of  its  reasoning,  if  referring  to  different  freeholds.  It  was 
not  at  all  like  this  case,  because  a  single  estate  was  involved  and  no 
more. 

Varnxim  v.  Abbots  12  Mass.  474,  was  a  case  where  it  does  not 
appear  there  was  more  than  one  estate,  though  there  were  several 
conveyances  of  undivided  interests,  by  the  several  tenants  in  com- 
mon, in  separate  portions  of  it.  No  question  was  decided  in  that 
case  beyond  the  validity  of  the  conveyances  as  against  the  grantors, 
which  was  maintained.  It  was  held,  however,  that  sepaitite  actions 
were  necessary  against  the  disseisors  of  the  various  parts  under  those 
conveyances — a  doctrine  which  is  certainly  sound,  but  which  puts 
the  co-tenants  to  the  very  trouble  the  main  doctrine  in  the  former 
cases  was  apparently  designed  to  prevent 

In  Baldwin  v.  Whitifig,  13  Mass.  57,  the  premises- consisted  of  one 
tract,  and  the  case  was  decided  on  the  previous  authorities.  The 
same  is  true  of  Blossom  v.  Brightmafi,  21  Pick.  283,  285.  In 
Nichols  V.  Smithy  22  id.  329,  there  was  no  decision  on  the  question 
at  all,  the  deed  being  held  good  against  the  parties  to  the  suit. 

Peabody  t.  Minoi^  24  Pick.  329,  is  the  first  case  involving  different 
parcels,  and  no  question  was  raised  or  discussed  in  the  argument 
concerning  any  difference  between  the  transfer  of  interest  in  one  of 
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WTeral  estates  and  in  parts  of  a  single  estate.  Bat  in  this  case  the 
oonrt  held,  practically,  that  an  interest  in  one  of  two  distinct  estates 
oonld  be  sold.  The  inheritance  consisted  of  two  parcels  in  Methnen, 
and  fonr  in  Bradford,  the  latter  being  parts  of  one  &nn.  It  does 
not  appear  whether  the  lands  in  the  two  towns  had  been  nsed  to- 
gether or  not.  The  lands  in  Methnen,  and  three  of  the  small 
parcels  in  Bradford,  were  assigned  for  dower.  The  eonrt  held  the 
dower  lands  should  be  considered  as  a  separate  estate,  and  might  be 
dealt  with  by  themselyes,  without  reference  to  the  rest,  which  were 
not  subject  to  dower ;  but  held  also  that  a  transfer  of  an  undivided 
interest  in  a  specific  i>ortion  of  the  doWer  lands  was  bad. 

That  decision,  which  is  the  only  Massachusetts  case  we  hare 
found  directly  in  point,  seems  opposed  to  the  doctrine  that  undi- 
yided  interests  in  distinct  freeholds  cannot  be  sold  separately.  In 
Miller  y.  Miller,  13  Pick.  237,  the  decision  seems  to  rest  on  the  same 
grounds.  There  a  tenant  in  common  asked  partition  of  a  mill-dam 
and  its  appurtenances,  and  it  was  refused  on  the  sole  ground  that  it 
was  part  of  a  single  freehold.  The  court  says  :  '^  We  decide  the  case 
on  the  ground  that  the  mill,  dam,  logways,  water  privilege  and 
appurtenances  constitute  one  entire  tenement  or  holding  of  a  free- 
hold estate,  and  therefore  the  petition,  being  for  partition  of  the 
dam  and  water  alone,  cannot  be  sustained.  It  is  a  well-settled  rule 
of  law,  that  a  tenant  in  common  cannot  enforce  partition  of  a  part 
of  the  common  tenement  by  metes  and  bounds."  And  they  said 
separating  mill  and  dam  would  destroy  the  estate. 

Adams  v.  Tlie  Briggs  Iron  Co.,  7  Cush.  361,  held  that  the  mine- 
rals and  the  soil  could  not  be  dealt  with  separately  by  a  tenant  i^ 
common,  a  question  similarly  decided  in  New  Jersey,  iu  Boston 
Franhlinite  Co*  v.  Cnndit,  4  Green,  Eq.  374.  In  Ux  parte  Bonner^ 
4  Mass.  122,  it  was  held,  at  a  very  early  day,  that  two  parcels  in  dif- 
ferent counties  could  not  be  partitioned  together,  because  not 
in  one  venue.  Yet  such  parcels  might  be  joined  in  one  border 
farm. 

The  decisions  referred  to,  however  broad  their  intimations  may 
be,  do  not  operate  as  binding  precedents  for  any  doctrine  applicable 
to  cases  where  there  are  distinct  freeholds.  And,  as  they  do  not 
profess  to  rest  on  either  English  or  American  precedents,  going  to 
any  such  extent,  they  cannot  absolve  us  from  the  necessity  of  con« 
ndering  the  questions  on  common-law  principles. 

A  somewhat  careful  investigation  of  cases  cited,  and  some  not 
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died,  in  Maine,  New  Hampshire,  Vermont,  Gonnechcut,  New  Jer- 
sey, Maryland,  Tennessee  and  Virginia,  while  it  shows  that  the 
Massachusetts  decisions  underlie  them  all,  and  in  many  instances 
are  asserted  as  maintaining  the  broadest  doctrines,  shows  further, 
that  in  not  more  than  five  or  six  cases  reported  from  all  those  states, 
so  far  as  we  can  gather,  was  any  question  really  in  issue  beyond 
rights  in  single  tenures.  And,  except  from  the  cases  cited,  they  get 
no  real  support  from  any  adjudications.  They  all  rest  on  the  theory 
of  prejudice  to  the  rights  of  co-tenants,  and  they  generally  allow  the 
deeds  to  operate  by  estoppel. 

In  Ohio,  however,  the  rights  of  tenants  in  common  are  left  almost 
unlimited,  since  the  case  of  White  v.  Sayre^  2  Ham.  110.  And  in 
some  other  States  the  distinction  is  recognized  expressly  between 
single  and  detached  freeholds. 

In  Starr  y.  Leavitt,  2  Conn.  243,  it  was  held  improper  to  levy  an 
extent  on  an  undivided  interest  in  two  parcels,  when  an  undivided 
interest  in  one  would  have  satisfied  the  claim.  The  Massachusetts 
doctrine  in  regard  to  subdividing  single  parcels  was  nevertheless 
recognized,  and  has  always  been  followed. 

So  in  Maryland,  in  Carroll  v.  Norwood,  1  H.  &  J.  167,  it  was 
held  that  a  single  tract  could  not  be  cut  up  under  a  sale  of  undi- 
vided interests  in  parcels  of  it,  but  if  the  parties  had  themselves 
platted  it  into  parcels,  an  interest  might  then  be  sold  in  any  one  of 
them.  The  same  rule  is  recognized  in  Reinicker  v.  Smithy  2  H.  ft 
J.  421. 

So  in  Missouri,  in  Primm  v.  Walker,  38  Mo.  94,  it  was  held  that 
platting  lots  for  sale  made  separate  estates  of  them,  and  interests  in 
each  might  be  conveyed. 

In  a  majority  of  the  States  no  discussion  has  arisen  upon  this 
particular  question.  From  a  review  of  the  cases  cited  on  the  argu- 
ment, or  which  have  come  to  our  notice,  the  distinction  is,  we 
chink,  maintained  on  the  real  weight  of  authority,  confining  this 
term  to  actual  decisions  and  not  dicta. 

But  inasmuch  as  it  cannot  be  denied,  there  has  been  a  vague  idea, 
in  many  quarters,  that  there  was  something  especially  improper  in 
disposing  of  undivided  rights  in  parts  of  an  inheritance,  it  will  be 
of  some  importance,  perhaps,  to  consider  how  far  this  notion  has 
any  legal  foundations.  And  as  the  only  expressed  reason  for  the 
judicial  statements  referred  to,  is  the  prejudice  done  to  the  co- 
tenants,  this  must  be  taken  into  account  in  the  outset.    And  we 
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are  required  to  consider  what  is  to  be  regarded  as  sach  a  prejudice 
as  will  preclude  the  dispositions  referred  to. 

It  cannot  be  true  that  every  act  which  has  a  tendency  to  interfere 
with  the  supposed  interests  of  others  is  forbidden,  merely  because 
some  such  tendency  may  be  imagined  to  exist  No  rights  of  prop- 
erty can  depend  on  the  floating  and  unregulated  opinions  of  courts 
or  juries.  No  legal  right  can  be  cut  off  on  any  such  pretense. 
Unless  the  law  of  the  land  has  made  an  interest  in  land  unassigna- 
ble^ no  court,  either  of  law  or  of  equity,  has  any  power  to  forbid  it 
Courts  of  equity  cannot  override  the  law  any  more  than  other 
courts.  Every  court  must  respect  the  rights  lawfully  obtained  by 
transfer  from  tenants  in  common.  And  the  original  resort  to  equity 
is  declared  and  settled  in  England  to  be  a  matter  of  absolute  right, 
in  every  case  where  partition  could  be  had  at  law,  and  in  no  other 
case,  except  as  to  equitable  estates.  It  is  the  legal  right  which 
gives  jurisdiction  over  the  legal  estate.  Baring  v.  Nctsh^  1  V.  &  B. 
651 ;  Parker  t.  Gtrardy  Ambl.  236 ;  Turner  v.  Aforgan,  8  Ves.  143. 

It  is  held,  also,  that  the  right  is  so  absolute  that,  although  its 
enforcement  would  lead  to  the  most  absurd,  oppressive,  and  ruinous 
results,  the  court  was  .powerless  to  resist  it  Equity  had  no  inherent 
jurisdiction  to  order  sales,  and  where  the  number  of  interests  was 
large,  or  the  parcel  to  be  divided  small,  or  difficult  of  division,  the 
division  must  be  made  in  spite  of  the  difficulty  or  hardship.  Equity 
can,  no  doubt,  do  justice  as  to  many  collateral  rights  and  incidents, 
which  could  not  be  regulated  under  the  writ  of  partition,  and  can 
deal  with  numerous  interests  and  estates ;  but  the  jurisdiction,  as 
before  stated,  is  one  which  cannot  be  refused  to  any  legal  owner. 
And  by  the  former  English  practice,  the  action  of  the  commission- 
ers could  not  be  overruled  by  the  court  for  inequality.  Manners  v. 
Cliarlesworthy  1  Myl.  &  K.  330 ;  Turner  v.  Morgan^  8  Ve&  143,  is 
an  illustration  of  this.  Partition  was  there  sought  of  a  house, 
complainant  owning  two-thirds,  and  defendant,  who  was  in  posses- 
sion, owning  one-third.  The  chancellor,  seeing  that  a  division 
would  be  ruinous,  held  the  case  oyer  for  some  time  that  the  parties 
might  come  to  an  agreement  But  this  failing,  it  was  said  that  the 
rule  was  compulsory,  and  he  reluctantly  granted  a  decree.  The 
result  appears  in  a  note  to  11  Yes.  157,  which  is  as  follows :  ^  The 
end  of  that  case  was,  that,  the  commission  having  been  executed,  an 
exception  was  taken  by  the  defendant,  on  the  ground  that  the  com- 
missioners had  allotted  to  the  plaintiff  the  whole  stack  of  chimneys, 
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etc,  all  the  fire-places,  the  only  staircase  in  the  house,  and  all  the 
ooBYenienoes  in  the  yard.  Upon  the  1st  of  August,  1804,  the 
exception  was  overruled.  The  lord  ohaniBellor  said  he  did  not 
know  how  to  make  a  better  partition  for  the  parties;  that  he 
granted  the  commission  with  great  reluctance,  but  was  bound  by 
authority;  and  it  must  be  a  strong  case  to  induce  the  court  to 
interpose ;  as  the  parties  ought  to  agree  to  buy  and  sell.''  In  Parker 
y.  Oerardy  AmbL  236,  where  the  interest  of  a  party  was  so  small  he 
would  have  preferred  relinquishing  it,  he  was  compelled  to  make 
partition,  and,  according  tO  the  rule  then  in  force,  to  pay  an  equal 
share  of  the  expense.  There  are  some  further  cases  collected  in  the 
notes  to  Agar  y.  Fairfax,  2  Lead.  .Gas.  in  Eq.  849,  ei  seq^  and  in  the 
notes  to  Mundy  y.  Mundy^  1  Belt's  Supp.  236,  237. 

The  difficulties  which  haye  occurred  in  practice  haye  been  yery 
serious,  and  the  mischief  done  by  unlimited  transfers  and  subdiyis* 
ions  of  undiyided  interests  has  been  quite  as  prejudicial  as  any  deal- 
ing with  interests  in  detached  lots  could  be.  The  remedy  hinted  at 
oy  Lord  Eldok,  and  by  other  chancellors,  was  resort  to  a  sale.  Our 
law  has  always  permitted  this  when  property  was  not  diyisible  with- 
out mischief;  and  we  haye  never  had  any  such  monstrous  results  as 
appeared  in  Turner  y.  Morgan.  '  We  are  not  informed  whether  this 
power  existed  when  the  law  was  settled  in  Massachusetts.  It  com- 
pletely removes  all  the  imaginary  hardships  there  suggested.  It 
may  be  said,  indeed,  that  the  tenants  would  prefer  lands,  and  have 
a  right  to  them.  But  this  principle  must  be  general,  and  apply  as 
well  to  small  as  to  large  estates ;  and  then  the  power  to  insist  on  a 
division  is,  as  plainly  stated  by  Lord  Macclesfield,  in  Earl  of  Clar* 
0ndon  £  Bligh  v.  Hornby ^  1  P.  Wms.  447,  a  power  to  extort  an  exor- 
bitant price  from  the  party  desiring  the  estate.  The  statute  does 
not  permit  any  such  grasping  and  selfish  policy,  and,  as  all  parties 
can  bid,  if  they  choose,  they  can  always  get  the  worth  of  the  land,  if 
not  the  land  itselt  The  prejudice  is  now,  at  least,  very  difficult  to 
be  appreciated. 

In  England,  the  result  of  their  old  experience  has  been  the  pass- 
age, in  1868,  of  an  act  not  only  permitting  a  sale,  in  any  case  where 
it  seems  necessary,  but  absolutely  requiring  it  in  all  cases  where  one- 
half  in  interest  request  it^  unless  the  opposing  parties  will  buy.  And 
it  has  been  allowed  on  behalf  of  infants  and  married  women,  as  well 
as  othera  Higge  v.  DorhU^  L.  R,  13  Eq.  280 ;  France  v.  Franee^ 
id.  173.    In  PemierUm  v.  Barnes^  L.  R,  6  Ohanoery  Appeals,  686^ 
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decided  in  July,  ISTl,  the  lord  chancellor  applied  this  statute  to  m 
Terj  great  estate,  including  a  first-class  mansion  and  park  of  three 
hundred  acres,  farming  lands  of  three  thousand  acres,  and  a  manor 
extending  over  about  thirty  square  miles.  He  makes  some  yery 
sensible  remarks  upon  the  sentimental  view  of  the  question  which 
seems  to  haye  been  taken  by  the  yioe-chancellor,  which  are  not  inap- 
plicable to  such  cases  as  this.  **  The  vice-chancellor  then  urges,  as 
a  reason  against  a  sale,  that  the  two  part-owners  come  from  a  com- 
mon ancestor,  and  that  the  testator  gave  the  estate  to  them  as  land. 
No  doubt  he  gaye  it  as  land ;  but  he  gftye  to  them  absolutely,  and 
there  was  nothing  to  prevent  them  from  disposing  of  it  as  they 
thought  fit  Consequently,  I  do  not  see  that  its  coming  from  a  com- 
mon ancestor  makes  any  great  diflFerence ; "  p.  694.  We  must  look, 
then,  to  ascertain  whether  there  is  any  such  legal  incapacity  as  is 
asserted,  for  in  this  equity  only  follows  the  law. 

It  would  be  of  more  antiquarian  than  practical  interest  to  discuss 
it  large  the  old  English  doctrines  in  regard  to  partitions  and  undi- 
vided estates.  The  decisions  are  consistent  in  denying  any  right  to 
divide  such  estates,  large  or  small,  as  involve  single  rents,  services, 
or  other  elements  of  difficulty.  Copy-holds  and  customary  estates 
cannot  be  partitioned  at  all,  even  by  courts,  except,  possibly,  under 
the  recent  statutes  of  Victoria.  Allnutt  on  Partition,  136.  And 
there  are  many  cases  where  nothing  but  the  wide  discretion  of  equity 
can  enable  a  division  to  be  made  without  great  inconvenience. 

But  upon  the  question  whether  estates  can  be  dealt  with  by  par- 
ties separately,  there  is,  we  think,  no  absence  of  authority.  The  doc- 
trine is  not  unknown. 

In  all  the  cases  which  have  arisen,  so  far  as  we  have  been  able  to 
trace  any  thing  on  the  subject,  the  dispute  has  been,  not  whether 
estates  could  be  partitioned  separately,  but  whether  they  must  not 
always  be  partitioned  so.  And  Judge  Stort,  in  his  chapter  on  par- 
tition (1  Eq.  Jur.,  §  646  et  seg.),  shows  it  to  be  one  of  the  chief  advan- 
tages of  equity  over  law,  that  it  is  not  compelled  to  subdivide  each 
parcel.  At  common  law  there  could  be  no  allowance  made  for 
owelty  AT  equality  of  partition,  except  by  agreement  of  the  parties, 
and  every  parcel  must  be  subdivided  into  as  many  payments  as 
there  were  owners,  unless  they  all  happened  to  be  of  equal  value, 
which  could  seldom  happen.  While  no  case  has  been  discovered  in 
any  of  the  English  law  books,  in  any  way  questioning  the  right  to 
deal  separately  with  separate  freeholds,  the  variations  from  that 
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praotioe  are  recorded  nsaally  with  their  reasonsi  and  as  deviations 
flrom  custom.  The  doctrine  that,  on  a  partition  of  different  estates, 
they  may  be  allotted  sererally  and  without  subdiyisionsi  is  traced 
back  to  an  authority  cited  in  Brooke's  Abridgment^  from  the  Year 
Books.  The  statutes  of  Henry  YIII,  which  gare  to  tenants  in 
common  and  joint  tenants  the  rights  of  partition,  merely  extended 
to  them  the  common-law  writ,  de  pariittane  facienda,  as  it  had 
always  been  given  to  coparceners,  and  made  no  change  in  its  oper- 
ation. The  language  (merely  modernized  in  spelling)  is,  ^'  in  like 
manner  and  form,  as  coparceners  by  the  common  laws  of  this  realm 
have  been  and  are  compellable  to  do,  and  the  same  writ  to  be  pur- 
sued at  the  common  law.''  Act  31  H.  YIII,  ch.  1.  The  authority 
in  Brooke  was  a  case  of  qnare  itnpedii,  concerning  the  presentment 
of  an  advowson.  A  widow  having  dower  in  several  tenements  and 
manors,  the  sheriff,  under  a  writ,  assigned  to  her  in  entirety  one 
manor  and  advowson.  It  was  claimed  she  should  have  been  endowed 
of  a  third  of  each,  but  two  of  the  judges  held  against  one,  that  the 
assignment  was  good.  Littleton  enlarged  somewhat  upon  the  mat- 
ter, and  gave  illustrations. 

He  says :  '^  If  a  man  has  two  manors,  and  elegit  is  sued  against 
him,  the  sheriff  may  deliver  him  one  manor;  and  likewise  in  writ 
de  partiiione  faeienda,  where  there  are  two  parceners  and  two 
manors,  the  sheriff  may  assign  the  one  to  one,  and  the  other  manor 
to  the  other;  and  likewise  in  dower  of  three  acres,  or  three  manorsi 
he  may  assign  one  acre,  or  one  manor  to  the  wife,  for  the  whole.'' 
Br.  Abr.  "Dower,  72"  (12  Ed.  IV).  This  same  citation  occurs  in 
two  other  places,  once  under  "  Elegit,  14,"  and  once  under  "  Par- 
tition, 29,"  in  both  of  which  it  is  qualified  by  the  condition  that  the 
manors  shall  be  of  equal  values  {Tamen  videiur  quod  hoointelligt'tur 
ou  ils  sani  de  equal  values,  et  eadem  de  it  acres).  This  qualification 
is  recognized  throughout  (Allnutt  on  Partition,  50 ;  Viner's  Ab., 
*^  Partition  A,  4"),  and  is  necessary,  because  under  the  writ  of  par- 
tition there  was  no  provision  for  equalizing  shares.  On  voluntary 
partitions  this  was  frequently  done  by  a  rent  charge  on  the  larger, 
in  aid  of  the  smaller,  tenement  assigned,  or  by  occupying  the  several 
manors  in  alternate  years.  Fitz-N.  B.  62  E. ;  Litt,  §§  251,  252  • 
Co.  Litt  165  a. 

The  writ  was  designed  to  compel  refractory  tenants  into  a  parti- 
tion, and  in  a  majority  of  cases  the  division  was  made  without  a 
writ,  by  such  means  as  seemed  proper.    The  commonest  methoda 
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are  mentioned  by  LitUeton,  §§  243,  244,  246,  ei  9$q^  and  taken  £rom 
him  with  explanations  by  mogt  of  the  writers  on  real  estate.  Go. 
Litt  166,  a;  2  Cr.  Dig.  394,  3d5.  This  may  accoiuit  for  the  meagre 
information  on  the  subject  of  enforced  partition  to  be  found  in  the 
books,  complained  of  by  the  English  as  well  as  by  the  American 
courts.  See  remarks  of  the  Chancellor  in  Manners  t.  Charletwortlh 
1  Myl.  &  E.  330.  Much  of  the  discussion  in  the  early  writers  is 
upon  the  validity  of  these  voluntary  partitions,  which  weact  sus- 
tained as  far  as  possible. 

Equality  of  value  alone  was  not  enough  to  maintain  an  allotment 
to  each  of  two  tenants  in  common  of  a  separate  estate  in  entirety. 
They  must  have  been  held  by  similar  titles.  If  one  was  held  in  fee- 
simple,  and  one  in  fee-tail,  there  could  be  no  such  allotment,  and 
each  had  to  be  subdivided,  because  a  partition  at  common  law  did 
not  bind  future  estates.    Co.  Litt.  173. 

The  statutes  relating  to  writs  of  elegit  did  not  in  terms  require 
the  sheriff  to  give  an  undivided  half  of  the  debtor's  lands,  but 
.  simply  a  half  in  value,  and,  as  usually  interpreted,  by  metes  and 
bounds.  The  practice  seems  generally,  however,  to  have  been  to 
give  only  half  of  the  several  tenements  extended,  and  the  citation 
from  Brooke  refers  to  this.  In  Den  v.  Lord  Abingdoth  2  Doug.  473, 
the  question  was  raised  whether  tlie  sheriff  might  not  deliver  so 
many  separate  tenements,  without  division,  as  would  equal  in  value 
.  oae-half  of  air  the  lands  of  the  debtor,  and  it  was  held  he  could  do 
•so  —  Lord  Mansfield  remarking  on  the  inconvenience  of  dividing  a 
great  number  of  parcels.  It  is  said  in  a  note,  as  well  as  in  the 
argument,  that  there  is  some  confusion  as  to  what  had  been  the 
construction  of  the  statute.  And  it  appears  also  that  a  division 
would  be  necessary,  unless  the  half  in  value  could  be  got  at  without 
it.  But  the  whole  course  of  reasoning  is  against  incumbering  more 
parcets  than  should  be  necessary  by  such  a  levy,  and  would  apply  to 
a  levy  on  undivided  estates  as  well  as  others.  We  find  no  English 
decisions  directly  touching  such  a  case,  but  the  Connecticut  case  of 
JStarr  v.  Leavitty  before  cited,  is  in  point,  and  rests  on  the  same 
principles. 

The  first  case  in  equitv  which  we  have  discovered,  in  which  a 
partition  was  sought  without  dividing  each  of  the  estates,  is  Earl  of 
Clarendon  and  Bligh  v.  Hornby,  1  P.  Wms.  447,  where  the  defena* 
ant  insisted  very  strenuously  that  the  common-law  rule  must  be 
folkiwed.   Lord  Maccle6FIELD,  however,  held  that  it  was  in  the  power 
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of  the  court  to  allot  entire  parcels,  and  directed  the  commissionera 
to  give  the  manBion  and  principal  estate  to  the  complainants,  only 
assigning  to  Hornby  lands  to  the  f  nil  valae  of  his  one-third  interest. 

In  Bartlett  v.  Barlow,  mention  is  made  of  an  early  case,  in  Brown- 
low,  157,  which  it  is  admitted  establishes  the  right  of  a  tenant  in 
common  to  sell  his  interest  in  any  freehold;  but  it  is  intimated  that 
he  mentions  no  name  nor  date  of  the  case  in  question,  nor  any 
other  particulars,  from  which  we  might  learn  whether  there  was 
any  thing  peculiar  in  the  circumstances,  or  whether  the  point  now 
in  question  was  considered  by  the  court ;  and  they  proceed  to  say 
that  a  single  case,  thus  loosely  reported,  is  entitled  to  Teiy  little 
consideration,  when  it  appears  to  be  in  any  degree  inconsistent  with 
the  general  principles  of  the  law  applicable  to  the  subject.  As  the 
only  case  cited  in  opposition,  which  has  any  bearing  on  the  subject, 
is  Porter  y.  Hilly  the  criticism  is  somewhat  peculiar,  and,  so  far  as 
it  relates  to  accuracy  of  statement,  it  is  entirely  unfounded.  The 
case  is  stated  yery  minutely,  and  the  exact  point  decided  is  so 
plain  that  no  one  could  mistake  it.  It  is  taken  from  Yiner's 
Abridgment,  '^  Partition  S,"  15,  and  appears  in  that  work  as  undis- 
puted law  ;  and  it  is  so  laid  down  in  the  modern  work  of  Mr.  All- 
natt,  who  cites  the  case  in  three  different  places.  AUuatt  on 
Partition,  37,  60,  61.    The  statement  is  as  follows : 

**  Thirteen  men  joined  in  a  purchase  of  a  manor,  the  conyeyance 
was  of  a  moiety  to  one  of  them  in  fee,  and  the  other  moiety  to  the 
other  twelve  in  fee.  The  twelve  made  a  feoffment  to  J.  S.  of  twelve 
several  tenements  and  lands,  and  J.  S.  made  twelve  several  feoff- 
ments to  those  twelve ;  now  the  thirteenth  man,  who  had  the  other 
moiety,  brought  one  writ  of  partition  against  them  all,  pretending 
that  they  held  insimul  et  pro  indiviso;  and  by  the  opinion  of  the 
whole  court  it  would  not  lie,  but  he  ought  to  have  brought  several 
writs.** 

It  is  not  strange,  perhaps,  that  the  common-law  rules  should  be 
unfamiliar,  for  even  in  England  a  question  was  raised  but  a  few 
years  ago,  in  Hanbury  v.  Hussey,  5  Eng.  L.  &  Eq.  81,  whether  a 
manor  could  be  divided  at  all. 

In  Rutherford  v.  Jones,  14  Geo.  521,  a  bill  in  equity  was  filed  as 
the  only  supposed  means  of  obtaining  a  partition  without  dividing 
every  parcel  held  in  common,  and  the  court  seem  to  have  accepted 
tlie  doctrine  as  true  at  common  law,  but  said  there  was  a  statute 
passed  at  a  very  early  day  in  that  State,  during  the  last  century, 
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which  allowed  entire  lots  to  be  set  off  at  law ;  and  on  that  aoooant 
the  bill  was  dismissed,  and  the  party  remanded  to  his  writ  In 
(Georgia  the  remedy  in  equity  appears  to  haye  been  confined  to  cases 
not  cognizable  at  ]aw. 

So  the  Honse  of  Lords,  in  Menzies  t.  Macdonald^  36  Eng.  L.  &  Eq. 
20,  dealt  with  a  case  where  a  land-holder,  having  a  common  interest 
in  a  lake  bordering  his  estate,  disposed  of  a  part  of  his  lands,  and,  as 
appurtenant  thereto,  of  a  part  interest  in  the  lake,  to  be  used  in 
common  with  the  other  owners,  who  claimed  no  such  partial  inter- 
est in  common  could  be  conveyed.  But  on  general  principles,  and 
without  any  suggestion  of  difference  between  English  and  Scottish 
law  on  the  subject,  it  was  held  there  could  be  no  objection  to  it 
The  case  is  not  directly  in  point,  and  is  not  authority,  but  its  lan« 
guage  is  significant 

Judge  Story,  in  his  commentaries,  lays  down  the  doctrine  that, 
while  at  law  it  is  possible  that  in  some  cases  whole  estates  may  be 
allotted  without  division,  yet  '^  it  is  obvious  that,  at  law,  such  a  par- 
tition can  rarely  be  conveniently  made,  because  the  court  cannot 
decree  compensation,  so  as  to  make  up  for  any  inequality,  which 
must  ordinarily  occur  in  the  allotment  of  different  estates  to  each 
party/'  1  Story's  Eq.  Jur.,  §  657.  In  the  preceding  section  (§  656,  e) 
it  is  stated  that  '^courts  of  equity,  in  making  these  adjustments,  will 
not  confine  themselves  to  the  mere  legal  rights  of  the  original  ten- 
ants in  common,  but  will  have  regard  to  the  legal  and  equitable 
rights  of  all  other  parties  interested  in  the  estate,  which  have  been 
derived  from  any  of  the  original  tenants  in  common ;  and  will,  if 
necessary  for  this  purpose,  direct  a  distinct  partition  of  each  of  the 
several  portions  of  the  estate,  in  which  the  derivative  alienees  have 
a  distinct  interest,  in  order  to  protect  that  interest"  The  case 
referred  to  as  an  illustration  is  Story  v.  Johnson^  1  Y.  &  Coll.  Eich. 
538,  2  id.  586,  where  one  of  three  tenants  in  common  hblding 
each  an  undivided  third  interest  in  two  estates,  conveyed  his  inter- 
est in  one  estate  to  one  grantee,  and  in  the  other  estate  to  another 
grantee,  and  the  court  compelled  both  estates  to  be  divided,  each 
into  three  parts,  so  that  each  of  those  grantees  should  enjoy  his 
title. 

So  in  Brace  v.  Foulkes,  13  Eng.  L.  &  Eq.  297,  a  tenant  in 
common  was  allowed  to  file  a  claim  for  partition  of  a  spe- 
cific part  of  certain  property,  having  no  interest  in  the 
remainder,  although  a  bill  was  already  pending  for  a  partition  of 
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the  whole^  which  had  not  jet  been  brought  to  a  hearing;  and  the 
yioe-chanoellor  not  only  entertained  it,  bat  refused  to  compel  the 
complainant  to  await  the  proceedings  in  the  suit  for  the  entire 
estate. 

The  conrtSy  then,  do  not  hesitate  to  recognize  the  right  to  make 
such  sales. 

Not  only  is  our  law  regulating  partitions  based  on  the  idea  that  a 
sale,  instead  of  being  a  calamity  to  be  avoided  at  all  hazards,  will 
always  be  more  just  than  an  unequal  partition,  but  it  must  be  con- 
strued with  reference  to  other  laws.  Lands  have  no  such  fixed 
rental  value  here  as  in  England,  and  when  a  creditor  has  claims,  we 
require  a  sale  instead  of  the  ancient  extent  If  a  creditor,  no  mat- 
ter what  may  be  the  size  of  his  debt,  is  compelled  to  levy  on  an 
undivided  interest  in  a  whole  inheritance,  he  must  in  cases  like  the 
present,  where  the  value  amounts  to  millions  of  dollars,  either  make 
an  excessive  levy,  or  take  an  infinitesimal  share  in  5!ome  hundreds 
of  parcels.  It  is  easy  enough  to  see  that  property  would  not  bring 
its  value  on  such  a  sale,  and  that  the  procedure  would  not  tend  to 
simplify  partitions,  while  it  would  almost  inevitably  lead  to  fraud 
and  collusion  against  the  purchaser,  in  settling  the  terms  of  parti- 
tion, by  decree  or  by  agreement. 

If  lands  have  been  treated  as  separate  parcels  for  one  purpose 
there  is  no  sense  in  holding  them  inseparable  for  another.  The 
presumption  must  always  be  that  lots  which  are  purchased  by  sepa- 
rate deeds,  or  described  in  plats  as  separate,  may  be  safely  treated  aa 
continuing  separate,  unless  so  rented  or  occupied,  or  otherwise 
charged,  as  to  render  it  improper  thus  to  regard  them.  The  law 
may  do,  safely  and  justly,  what  the  parties  do  themselves,  whatever 
may  be  the  size  of  the  freehold. 

This  has  been  the  .common  practice  of  the  country ;  and,  what- 
ever may  have  been  our  undefined  notions  on  the  subject,  they  have 
seldom  prevented  lawyers  or  laymen  from  dealing  with  interests  in 
city  lots,  or  other  distinct  parcels,  without  inquiring  whether  they 
are  held  in  common  with  other  detached  lands.  Our  tax  laws  have 
always  been  framed  on  this  plan,  and  the  practice  has  not  been 
found  dangerous.  But  with  the  policy,  whether  good  or  bad,  we 
have  no  concern,  when  parties  rest  on  legal  rights.  We  think  the 
right  of  sale  exists  in  each  distinct  freehold,  and  cannot  be  divested 
by  legal  discretion. 

Oases  are  constantly  arising  where  estates  once  separate  become 
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united  into  one  holding,  and  when  so  united  they  may  cease  to  b^ 
distinct  freeholds.  Where  yarious  adjaoent  lots  are  leased  together 
for  a  rent,  or  subject  to  a  burden,  incapable  of  apportionment  on 
any  recognized  basis  for  each  lot,  or  where  a  hotel  or  other  single 
building  corers  several  lots,  or  where  they  are  used  together  for  a 
mill  or  factory,  or  other  enterprise,  or  where  various  parcels  are 
consolidated  into  one  farm  or  made  subservient  to  it,  and  so  used, 
there  can  be  no  difficulty  in  determining  by  the  terms  of  the  charge, 
or  by  the  possession  itself,  their  unity  of  occapation ;  and  a  pur- 
chaser with  that  notice  buys  at  his  peril.  Such  cases  are  e^ily 
recognized,  and  will  be  readily  dealt  with  on  their  own  facte  and 
merits. ,  If  an  estate  is  really  single,  it  will  be  protected  against 
any  acte  in  prejudice  of  the  owners.  And,  on  the  same  principle, 
as  held  in  the  case  from  Missouri,  if  parties  subdivide  an  entire 
estate  into  distinct  and  separate  parcels,  with  the  plain  design  of 
treating  them  as  separate,  it  can  make  no  difference  that  the  sepa- 
rate holdings  were  once  united,  or  that  the  divisions  are  not 
extensive. 

The  execution  purchasers  of  the  interesto  of  Theodore  Campau 
took  valid  legal  estates,  and  have  a  right  to  enforce  them  at  law,  as 
well  as  in  equity.  They  are  not  bound  by  the  partition  proceedings, 
because  they  were  not  made  parties.  If  Theodore  Campau,  by  the 
disregard  of  these  sales,  received  on  the  partition  a  larger  share 
than  he  was  entitled  to,  that  must  be  arranged  between  him  and 
those  who  lose  intereste  in  the  parcels  sold  on  execution.  The  case 
of  DacTB  V.  OorgeSy  2  S.  ft  S.  454,  indicates  how  such  compensation 
.  is  secured  under  the  English  practice ;  but  as  no  such  interference 
is  necessary  to  protect  the  purchaser  on  execution,  we  are  not 
called  upon  in  this  case  to  consider  what  the  proper  method  may  be. 

T.he  judgment  in  each  of  the  causes  brought  up  must  be  reversedi 
^^  Tth  costs,  and  a  new  trial  granted. 
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Thb  Flikt  akd  Fektokyille  Plaxk-boad  Company  t. 

woodhull. 

(tt  Mich.  09.) 
Carparatian — vMatiam  qf  charter — qtisaUon  as  to,  judMoL 

The  charier  of  a  corporation  contained  a  provision  that  it  should  not  be 
repealed  "  onless  it  shall  be  made  to  appear  to  the  legislature  that  then 
has  been  a  yiolation  by  the  companj  of  some  of  the  provisions  of  this  act." 
HM,  that  sach  violation  must  be  made  to  appear  hj  the  judgment  of  a  court, 
and  could  not  be  adjudged  by  the  legislature. 

Thx  case  is  fully  stated  in  the  opinion. 

0.  F.  Wimer  and  O.  F»  N.  Lothrop,  for  plaintiff  in  error. 

M.  E.  Orofoot  and  C.  L  Walker,  for  defendant  in  error. 

OoOLBTy  J.  The  legislature  of  1848  passed  an  act  incorporating 
the  Flint  ft  FentonviUe  Plank-road  Company^  with  power  to  lay 
onty  establish  and  construct  a  plank-road,  and  all  necessary  build- 
ings, from  the  village  of  Flint  to  the  village  of  FentonviUe.  The 
act  was  to  remain  in  force  for  sixty  years  from  and  after  its  passage, 
but  the  fourth  section  provided  that  "  the  legislature  may  at  any 
time  alter,  amend,  or  repeal  this  act,  by  a  vote  of  two-thirds  of  each 
branch  thereof;  but  such  alteration,  amendment,  or  repeal  shall  not 
be  made  within  thirty  years  of  the  passage  of  this  act,  unless  it 
shall  be  made  to  appear  to  the  legislature  that  there  has  been  a 
violation  by  the  company  of  some  of  the  provisions  of  this  acf 
The  fifth  section  made  the  general  plank-road  act  of  1848  a  part  of 
this  special  charter.    Laws  1848,  p.  404. 

The  corporators  appear  to  have  organized  under  their  charter, 
and  to  have  constructed  the  road  provided  for  by  it,  a  part  of  which 
they  now  keep  up  and  maintain.  In  1871,  the  legislature  passed  an 
act  to  repeal  this  charter.  This  act  is  very  brief,  has  no  preamble, 
contains  no  recitals,  and  simply  declares  that  the  act  first  above 
named  "  be  and  the  same  is  hereby  repealed.'^  Sess.  L.  1871,  vol.  3, 
p.  167.  No  notice  was  given  to  the  company  or  to  any  of  its  offi- 
oers,  of  the  intention  to  adopt  or  to  propose  any  such  repeal,  or  to 
VoimXIL— 80 
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enter  upon  any  investigation  of  a  violation  by  the  company  of  any 
of  the  provisions  of  its  charter ;  neither  the  joumalB  of  the  legida- 
ture,  nor  the  files  or  records  in  the  office  of  the  secretary  of  State, 
show  that  any  such  investigation  was  ever  had^  nor  is  it  claimed  or 
suggested  that  there  is  evidence  anywhere  that  any  tribunal,  legis- 
lative or  judicial,  has  passed  upon  the  question  of  such  a  violation, 
and  adjudged  it  to  have  taken  place,  unless  the  repealing  act  itself 
affords  such  evidence.  The  company  denies  the  validity  of  this  act^ 
and  the  defendant,  having  treated  it  as  valid,  and  acted  upon  it 
adversely  to  their  interests,  an  issue  has  been  made,  which  is  now 
before  us  for  decision. 

It  is  not  disputed,  on  the  part  of  the  defendant^  that  the  charter 
of  a  private  corporation  is  to  be  regarded  as  a  contract,  yrhose  pro* 
visions  are  binding  upon  the  State,  and  cannot  be  set  aside  at  the 
*  will  of  the  legislature.  Such  a  charter  is  a  law,  but  it  is  also  some- 
thing more  than  a  law,  in  that  it  contains  stipulations  which  are 
terms  of  compact  between  the  State  as  the  one  party,  and  the  cor- 
porators as  the  other,  which  neither  party  is  at  liberty  to  disregard 
or  repudiate,  and  which  are  as  much  removed  from  the  modifying 
and  controlling  power  of  legislation  as  would  be  the  contracts  of 
private  parties.  But  the  defendant  insists  that  the  repealing  act  in 
this  case  is  one  contemplated  and  justified  by  the  contract  itself; 
and  no  attempt  is  made  to  defend  it,  except  upon  what  the  defend- 
ant regards  as  a  just  construction  of  the  original  charter.  The  posi- 
tions taken  by  the  defendant  may  be  succinctly  stated  as  follows : 

1.  The  legislature  had  a  right  to  repeal  the  charter  whenever  the 
fact  should  be  made  to  appear  that  a  violation  of  the  charter  had 
taken  place. 

2.  The  inquiry  into  the  fact  of  violation  would  be  an  inquiry  for 
the  purpose  of  enabling  the  legislature  to  exercise  its  legitimate 
powers,  and  would,  therefore,  be  legislative  in  character,  and  might 
be  entered  upon  in  any  manner  and  through  any  channels  the  legis- 
lative wisdom  might  devise  or  see  fit  to  employ,  untrammeled  by 
any  of  the  rules  which  govern  the  action  of  judicial  tribunals. 

3.  The  repealing  act  is  not  only  of  itself  a  determination  that  the 
violation  of  charter  has  taken  place,  but  it  is  evidence,  also,  that 
the  legislature  has  first  informed  itself  of  the  facts ;  and  no  court  or 
other  authority  is  at  liberty  to  assume  that  it  has  acted  improvi« 
dently  or  without  due  inquiry. 

4.  But,  although  all  presumptions  favor  the  legislative  action,  it 
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is  conceaed  that  the  parties  concerned  are  entitled  to  a  jndicial 
investigation  afterward,  and  upon  an  issue  properly  framed  for  that 
purpose,  may  show  the  act  inyalid  by  establishing  the  fact  that  no 
yiolation  of  the  charter  has  taken  place,  and  that  the  legislature 
must  have  acted  under  mistake  or  in  misapprehension  of  th^  facts« 

The  first  of  these  positions  must  be  conceded.  The  right  of  the 
legislature  to  repeal,  when  it  was  properly  made  to  appear  that  a 
breach  of  the  charter  had  taken  place,  cannot  be  questioned. 

The  second  will  be  equally  indisputable,  if  the  main  point  be 
established,  that  the  inquiry  to  determine  the  violation  of  the 
charter  is  legislative  in  character.  The  legislature  will  not  only 
choose  its  own  modes  of  collecting  information  to  guide  its  legisla- 
tive discretion,  but  from  due  courtesy  to  a  co-ordinate  department 
of  the  government,  we  must  assume  that  those  methods  were  the 
suitable  and  proper  ones,  and  that  they  led  to  correct  results.  And 
if  the  records  show  no  investigation,  we  must  still  presume  the 
proper  information  was  obtained ;  for  we  must  not  suppose  the  legis* 
lature  to  have  acted  improperly,  unadvisedly,  or  from  any  other 
than  public  motives,  under  any  circumstances,  when  acting  within 
the  limits  of  its  authority.  Baltimore  v.  State,  15  Md.  376 ;  Lusher 
V.  Scitee,  4  W.  Va.  11 ;  People  v.  Draper,  15  N.  Y.  546,  665 ;  Wright 
V.  DefreeSy  8  Ind.  302 ;  Bx  parte  McCardUy  7  Wall.  514 ;  Bradshaw 
V.  Omaha,  1  Nek  16;  Humboldt  Co.  v.  Churchill  Co.  CommWs,  6 
Nev.  30. 

The  third  point  must  also  be  conceded  to  this  extent:  that  a 
legislative  act,  not  violative  of  any  constitutional  principle,  must  be 
its  own  sufficient  and  conclusive  evidence,  when  assailed,  of  the  jus- 
tice, propriety,  and  policy  of  its  passage.  We  ourselves  acted  upon 
this  principle,  in  People  v.  Mahaney,  13  Mich.  484,  and  it  is  pot  dis 
puted  anywhere  so  far  as  we  are  aware. 

But  there  lies  at  the  basis  of  all  these  propositions  the  question 
whether  the  determination  that  the  charter  has  been  violated,  is  in 
truth  legislative  in  character.  The  defendant  affirms  that  it  is ;  the 
plaintiff  insists  that  it  is  properly  and  essentially  judicial.  This 
point  decided  one  way,  disposes  of  the  case;  decided  the  other,  it  is 
followed  by  others  of  a  difficult  and  somewhat  delicate  nature,  which 
would  necessarily  be  considered  before  a  conclusion  could  be  reached 
on  the  merits.  * 

Now  it  must  be  conoeded  that,  if  the  act  in  question  is  not 
judicial  in  character,  it  is  at  least  strikingly  analogous.    There  is  a 
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qnestion  which  is  or  may  be  disputed,  there  are  adverse  parties,  there 
are  private  interests  involved,  there  is  evidence  to  be  received,  there 
is  the  fact  to  be  found,  there  is  panishment  to  be  inflicted,  there  ia- 
a  forfeiture  to  be  enforced.  Legislative  action  does  not  often,  to 
say  the  least,  include  all,  or  many,  of  these  elements.  It  may  affect 
private  rights  incidentally,  but  it  does  not  often  proceed  to  pass 
directly  upon  the  controversies  between  the  State  and  individuals- 
Ir  ^me  cases  the  legislature  has  judicial  power,  because  it  is  inci* 
dent  and  essential  to  the  discharge  of  legislative  functions.  Such  is 
its  power  to  determine  upon  the  election  and  qualification  of  its 
members,  and  the  power  to  punish  for  contempts  of  its  authority. 
In  these  cases  it  is  entitled  to  all  the  presumptions  which  support 
the  action  of  courts,  and  having  no  authority  set  over  it,  to  review 
its  determinations,  they  must  be  accepted  everywhere  as  correct  and 
conclusive.  People  v.  Mahaiiey,  13  Mich.  481  ;  Anderson  v.  Dunn^ 
6  Wheat.  204 ;  Hiss  v.  Bartlett,  3  Gray,  468  ;  Burnham  v.  Mor- 
rissey,  14  id.  226  ;  State  v.  Matthews^  37  N".  H.  450 ;  State  v.  Jarrett, 
17  Md.  309 ;  Lamb  v.  Lynd,  44  Penn.  St.  336.  But  every  judgment 
must  have  something  preceding  it  to  put  the  judicial  body  in 
motion ;  the  sentence,  by  any  authority  pronounced,  however  august 
or  powerful,  will  be  a  mere  idle  fulmination,  if  there  was  no  lis  mota 
to  base  it  upon.  The  order  of  a  legislative  body  for  the  punishment 
of  an  individual  would  be  merely  idle  and  void,  unless  somewhere 
in  the  record  there  appeared  a  cause  alleged  which  subjected  him  to 
its  jurisdiction  for  such  punishment 

It  is  conceded  in  the  present  case  that  the  fact  of  corporate  abuse 
was  to  be  found  before  the  charter  could  be  taken  away.  The  repeal- 
ing act,  however,  is  only  a  sentence.  It  inflicts  the  penalty  of  cor- 
porate death,  without  in  any  way  declaring  or  intimating,  except  by 
the  penalty,  that  the  corporation  has  been  found  worthy  of  death. 
It  is  precisely  such  an  act  as  might  have  been  passed  had  the  legis- 
lative power  been  unlimited  and  untrammeled.  The  legislature  had 
power  to  repeal  for  cause,  and  was  prohibited  from  repealing  with- 
out cause ;  it  repeals,  expressing  no  cause,  and  it  is  said  the  cause 
must  be  inferred.  Then  comes  what  is  to  have  the  effect  of  a  pun- 
ishment, though  it  does  not  purport  to  be  such,  and  only  on  its  face 
appears  to  be  the  withdrawal  of  a  privilege ;  and  yet,  as  there  was  a 
right  assured  and  no  mere  privilege  to  be  withdrawn,  it  is  supposed 
we  must  infer,  ^r^f,  that  a  punishment  was  designed,  and  theni 
from  the  punishment  infer  the  guilt,  the  accusation,  the  trial,  and 
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the  conTictioiL  Having  thufl  assumed  the  conclasion  to  begin  with, 
we  most  next,  from  the  conclufiion>  assume  that  the  premises  ex- 
isted to  deduce  it  from.  This  is  oertainly  much  more  than  can  be 
assumed  in  support  of  the  action  of  any  court  In  the  courts,  there 
must  at  least  be  an  accusation  and  a  condemnation,  before  there  can 
be  the  infliction  of  any  penalty.  To  infer  cause  where  none  is 
assigned,  in  .the  taking  away  of  priyate  rights,  is  to  take  up  and 
adopt  the  arguments  in  faror  of  the  arbitrary  arrests  under  the 
command  of  Charles  L  Uis  warrants  assigned  no  cause,  and,  there- 
fore, it  was  argued,  sufficient  cause  must  be  presumed.  If  this 
repealing  act  is  good  as  a  judgment  of  abuse  of  corporate  privileges, 
then  Sir  Nicholas  Htde  was  correct  in  holding  that  he  could  not 
release  on  habeas  corpus  the  parties  committed  to  prison  by  the 
special  command  of  the  king  for  refusing  to  submit  to  his  illegal 
exactions.  The  king  had  power  to  order  a  committal  for  cause ;  no 
cause  was  expressed;  therefore  a  sufficient  cause  was  to  be  assumed. 
DarneVs  casSy  3  State  Trials,  1  ;  Broom's  Const  L.  162. 

The  defendant  refers  to  certain  cases  in  support  of  his  positions, 
of  which  The  Miner* s  Bank  v.  The  United  States,  Morris,  482 ; 
S.  C,  1  Greene  (Iowa),  553,  goes  to  the  full  extent  of  holding  that 
such  a  legislative  act  is  not  only  valid,  but  is  conclusive  that  cause 
existed  for  its  passage.  This  case,  however,  stands  alone,  and  waa 
not  very  much  insisted  upon,  on  the  argument  The  cases  of  Crease 
V.  Babcock,  23  Pick.  334,  and  Urie  £  N.  E,  R.  K  Co.  v.  Casey,  26 
Penn.  St  287,  are  more  relied  upon  as  laying  down  the  correct  rule. 
The  Pennsylvania  case  is  most  directly  in  point,  and  as  it  appears 
to  have  been  carefully  considered,  the  conclusion  is  entitled  to  great 
respect,  notwithstanding  those  eminent  jurists,  Mr.  Chief  Justice 
Lewis  and  Mr.  Justice  Woodwabd,  dissented.  In  that  case  the 
corporation  was  protected  by  a  clause  in  its  charter  similar  to  the 
one  under  consideration  here,  and  the  legislature  had  thought 
proi)er  to  act  upon  it  by  repealing  the  charter,  without  any  prelim- 
inary judicial  investigation.  In  stating  the  position  assumed  in 
support  of  the  repealing  act,  Mr.  Justice  Black  says  :  ''  For  the 
defendant,  it  is  insisted  that  the  repealing  act  is  itself  not  only  evi- 
dence, but  conclusive  evidence,  that  the  company  had  previously 
committed  some  abuse  or  misuse  which  justified  the  repeal.  No 
case  has  been  cited  which  denies  this  doctrine  in  terms ;  and  it  waa 
held  for  the  true  mle  by  the  supreme  courts  of  Iowa  (1  Greene,  561) 
4md  of  New  York  (19  Barb.  81).    But  I  do  not  see  clearly  the 
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principle  on  whicli  it  can  stand.  A  legislatiye  body  in  a  matter  like 
this  is  known  to  proceed  without  formal  notice,  withont  specific 
accnsationi  and  without  opportunity  to  answer.  There  is  no  con- 
fronting of  the  parties  with  the  witnesses,  nor  any  thing  that  can 
be  called  a  hearing  or  triaL  It  would,  therefore,  seem  unjust  to 
hold  that  a  legislative  act  is,  like  a  judicial  sentence,  oonclusiye  of 
every  fact  which  ought  to  have  been  found  before  it  was  passed.  It 
might  more  plausibly  be  likened  to  an  award  made  by  an  umpire  to 
whom  both  parties  have  agreed  that  the  subject  should  be  referred.^ 
''For  myself," he  says,  ''I  incline  to  the  opinion  that,  when  the  con- 
stitutional power  of  the  legislature  to  pass  a  law  depends  on  matter 
of  fact,  the  party  to  be  affected  by  it  ought  to  have  an  opportunity 
afterward  of  showing  how  the  fact  is."  JS,  A  N,  E.  R.  B.  Co.  v.  Casey, 
26  Penn.  St  316. 

Having  thus  expressed  the  opinion  that  legislative  conclusions  on 
questions  of  fact  were  subject  to  review  in  the  courts,  the  learned 
judge  goes  further,  and  proceeds  to  lay  down  rules  for  the  legisla- 
tive guidance  in  determining  the  causes  which  are  to  justify  the 
legislature  in  acting  at  all.  The  legislature  is  not  to  judge  finally 
for  itself  what  is  abuse  or  misuse  of  corporate  privileges  by  a  com- 
pany; but, 

1.  The  illegal  act  must  be  positive.  A  mere  omission,  like  the 
failure  of  a  bank  to  make  its  annual  returns,  is  not  enough. 

2.  A  disregard  of  the  charter,  which  is  injurious  only  \x>  private 
interests,  and  which,  therefore,  admits  of  private  compensation,  ia 
not,  he  thinks,  within  the  fair  meaning  of  the  words.  li  must  be 
some  conduct  which  infringes  upon  a  right  reserved  by  a  State  for 
the  benefit  of  the  public. 

3.  It  must  be  willful;  that  is,  not  involuntary,  accidental  or  the 
consequence  of  mere  mistake  of  fact. 

4.  It  must  not  be  the  mere  transgression  of  the  act  of  incorpora- 
tion by  a  subordinate  officer,  or  agent  without  authority,  express  or 
implied,  from  the  board  of  directors.    Id.  319. 

Thus  the  majority  of  the  supreme  court  of  Pennsylvania  lays 
down  the  rules  of  law  which  are  to  control  the  legislature  in  the 
exercise  of  its  legislative  authority,  and  at  the  same  time  declares 
the  right  of  the  court  to  review  the  conclusions  of  the  legislative 
body  in  matters  of  fact  With  great  respect  for  that  eminent  tribu- 
nal, we  are  unable  to  understand  why  this  is  not  a  setting  of  the 
court  above  the  legislature,  as  an  appellate  tribunal  in  matters  botb 
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of  law  and  of  fact,  in  a  manner  which  wholly  ignores  the  division 
of  powers  in  the  constitution,  and  is  quite  inconsistent  with  the  har» 
moniouB  operation  of  the  machinery  of  goyemment.  It  is  not  con- 
sistent with  legislatiye  independence  and  dignity,  that  the  courts 
should  assert  a  right  to  sit  in  judgment  upon  legislative  action,  or  to 
attribute  to  the  legislature  erroneous  or  oppressive  conduct  in  the 
exercise  of  any  of  its  proper  and  legitimate  functions.  These  two 
departments  of  the  government  being  co-ordinate,  and  neither  of 
them  occupying  a  position  subordinate  to  the  other,  the  conclusions 
of  each  must  be  accepted  by  the  other  as  proceeding  from  good 
motives,  and  as  warranted  by  the  proper  information.  It  could  only 
be  productive  of  endless  discord  and  confusion,  not  to  say  of  jeal- 
ousies and  conflicts  of  authority,  if  the  legislature  was  to  review  and 
set  aside  the  judgments  of  the  courts,  or  the  courts  to  allow  parties 
to  appeal  to  them  from  the  conclusions  the  legislature  had  reached,, 
in  determining  upon  the  propriety  of  passing  or  declining  to  pass  a 
proposed  law.  Careful  endeavor  has  been  made  to  prevent  any  such 
jealousies  and  conflicts  when,  in  framing  our  constitutions,  a  line 
of  distinction  has  been  drawn  between  legislative  and  judicial  func- 
tions, and  the  departments  to  which  these  functions  respectively 
have  been  confided  have  been  intrusted  with  no  power  to  pass  that 
Hue.  It  is,  therefore,  in  the  highest  degree  impertinent  and  obtru* 
sive,  when  either  department  undertakes  to  advise  the  other,  that  in 
the  exercise  of  its  proper  functions  it  has  acted  unwisely  and  indis- 
creetly ;  has  misjudged  the  facts  or  perverted  the  law;  and  its  action 
must  be  still  more  offensive,  if  it  entei-tains  the  appeal  of  parties 
from  the  decisions  of  the  other,  when  acting  within  a  province 
which  was  set  apart  to  be  peculiarly  under  its  jurisdiction  and 
control. 

Moreover,  there  is  in  the  nature  of  the  case,  and  the  difference  in 
the  manner  in  which  legislative  and  judicial  functions  are  per- 
formed, reason  sufficient  to  demonstrate  the  impossibility  of  a  proper 
review  by  the  one  department  of  the  decisions  the  other  has  made. 
Legislators  have  a  right  to  act  upon  their  own  knowledge  and  obser- 
vation, upon  hearsay,  upon  information  derived  from  the  public 
press,  upon  the  ex  parte  petitions  of  interested  parties,  upon  any 
thing,  in  short,  which  satisfies  their  judgment;  and  public  opinion 
is  one  of  the  most  important  facts  to  be  considered  in  determining 
upon  the  propriety  or  advisability  of  a  proposed  law.  Even  an 
unreasonable  prejudice,  if  general  or  wide-spread,  may  sometimei 
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▼erj  properly  be  a  controlling  oonsideration  when  the  caae  is  cnch 
that  to  the  enforcement  of  the  law  a  strong  supporting  public  sen* 
timent  would  be  a  necessity.  But  these  are  things  the  courts  must 
not  allow  to  influence  their  action.  With  them  the  question  must  be 
uimiplyy first,  what  is  the  law;  and  second,  what  are  tlie  facts;  and 
the  facts  they  must  reach  through  inflexible  rules  of  eridenoe  laid 
down  for  their  guidance.  A  review  of  a  legislative  determination 
by  the  courts  would,  therefore,  not  only  be  highly  indecorous  and 
objectionable  for  the  reasons  already  stated,  but  it  would  be  emi- 
nently improper  also,  for  the  further  reason,  that  it  could  not  pos- 
sibly be  had  upon  the  same  evidence.  It  is  wholly  foreign  to  any 
proper  administration  of  law  or  justice,  that  the  decision  of  the 
proper  authority  upon  any  subject  should  be  liable  to  review  by 
another  tribunal,  which  in  such  review  is  shut  off  from  the  sources 
of  information  to  which  the  other  had  access.  So  far,  therefore, 
from  the  different  ways  the  legislature  and  the  judiciary  have  of 
reaching  the  facts  being  a  reason  why  the  latter  should  give  parties 
who  have  been  decided  against  by  the  former  a  rehearing,  they  con- 
stitute with  us  a  very  conclusive  reason  for  holding  that  those  cases 
in  which  there  is  a  hearing  to  be  had  on  questions  of  private  right 
and  private  property,  are,  and  must  in  their  very  nature  be,  regarded 
as  exclusively  of  judicial  cognizance. 

But  there  are  still  further  reasons  why  the  doctrine  declared  in 
the  Pennsylvania  ct^se  cannot,  we  think,  be  sound.  That  doctrine 
is — to  state  it  more  fully  —  that,  though  the  legislature  may  repeal 
the  corporate  charter,  on  the  ground  of  abuse  or  misuse,  thereby 
taking  away  from  the  corporators  the  franchise  of  greater  or  less 
property  value,  yet  the  legislative  decision  is  only  prima  facie  cor- 
rect, and  the  parties  are  entitled  to  have  it  set  aside  in  the  courts 
afterward,  on  showing  by  evidence  that  they  have  not  been  guilty 
of  such  abuse  or  misuse.  In  other  words  the  legislative  act,  which 
may  perhaps  be  passed  without  any  notice,  is  to  stand  as  a  convic- 
tion of  guilt  until  the  parties  charged  can  prove  their  innocence. 
But  their  innocence  of  what  ?  In  other  cases  it  would  be  thought 
the  grossest  perversion  of  right  and  justice  if,  in  any  proceeding  in 
court,  the  party  was  to  be  presumed  guilty  of  any  one  specific 
charge  until  he  proved  himself  innocent ;  but  that  case  would  be  a 
much  less  serious  departure  from  the  rules  of  justice  than  this.  The 
general  plank-road  act  of  1848  was  made  a  part  of  this  company's 
charter,  and  it  contained  a  great  many  provisions  to  be  observed  by 
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ity  and  for  a  violation  of  some  of  them,  specific  penalties  were 
imposed.  The  company  has  been  in  operation  upward  of  twenty 
years,  when  its  franchise  is  taken  away  on  a  presumption  of  guilt, 
which  is  only  to  be  removed  by  the  corporators  proving  that  in  all 
that  time  they  have  observed  every  provision  of  their  charter,  and 
been  guilty  of  no  default.  It  is  safe  to  say  that  what  is  required  of 
them  is,  and  would  be  in  any  such  case,  a  simple  impossibility.  It 
is  as  if  an  individual  should  be  charged  generally,  and  without 
further  specification,  with  an  offense  against  the  criminal  laws,  and 
the  trial-court  should  say  to  him :  "  You  are  charged,  and  prima 
facie  convicted,  of  crime,  but  you  shall  be  relieved  of  the  conviction 
on  making  proof  that  you  have  never  disobeyed  the  law.  Mean- 
time, and  until  you  do  so,  the  State  will  take  from  you  your  prop- 
erty, in  punishment  for  your  presumed  guilt." 

Now  it  is  simply  impossible  that  any  doctrine  which  leads  to  such 
results  can  be  sound.  But  the  illustrations  of  its  anomalous  and 
nnjnst  character  might  be  multiplied  indefinitely;  and  if  it  were 
possible  for  the  question  of  corporate  default  to  be  fairly  tried  under 
it,  it  must  be  remembered,  also,  that  as  the  question  would  or  might 
arise  between  individuals  and  the  company,  as  it  has  in  this  in- 
stance, there  might  be  repeated  trials  of  the  same  question,  none  of 
which  would  be  conclusive  in  a  new  suit.  The  question  involved  in 
each  suit  would  be  the  validity  of  a  statute,  dependent  upon  the 
tuctay  and  therefore  to  be  submitted  to  a  jury ;  and  while  the  jury  in 
one  cause  might  hold  it  yalid,  another  in  a  different  case,  acting 
upon  somewhat  different  evidence,  or  influenced  by  more  persuasive 
advocates,  might  declare  it  void ;  and  thus  it  would  be  a  law  to-day 
as  to  one  party,  and  no  law  to-morrow  as  to  another ;  and  so  on 
indefinitely,  according  to  the  varying  views  which  different  panels 
of  jurymen  might  take  of  disputed  facts  ;  until,  perhaps,  the  State 
would  be  compelled  to  interfere  by  quo  warranto,  and  have,  after 
all  these  proceedings,  the  authoritative  adjudication  which  sound 
policy,  not  less  than  correct  principle,  demanded  at  the  beginning. 
But  we  need  hardly  say  that  a  law,  if  valid  at  all,  must  be  valid 
from  its  enactment,  and  cannot  be  made  to  depend  upon  the  opinion 
of  a  jury  as  to  the  sufficiency  of  the  reasons  for  its  being  passed. 

We  are  constrained,  therefore,  from  all  these  considerations,  to 

say  that  the  determination  whether  a  corporation  has  violated  its 

charter  is  judicial  in  its  nature.    It  requires  the  action  of  those 

tribunals  which  must  hear  before  they  condemn,  and  must  proceed 
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upon  inquiry.  If  it  were  properly  legislatiye^  it  may  be  that  the 
legislatnre  must  be  presumed  to  have  giren  a  hearing;  but  the  fact» 
as  we  have  seen,  in  this  case,  is  otherwise,  and  the  cases  in  which 
presumptions  are  to  be  indulged  against  the  facts  ought  not  to  be 
multiplied.  It  is  sufficient  to  say  that,  in  our  opinion,  the  case  is 
one  in  which  the  party  is  entitled  to  a  trial  of  right  in  fact^  and 
cannot  be  put  ofE  with  one  which  rests  exclusirely  in  a  presumption 
of  law,  indulged  against  the  fact  The  violation  of  the  charter 
cannot  be  legally  made  to  appear,  except  on  trial  in  a  tribunal 
whose  course  of  proceeding  is  devised  for  the  determination  of  ques- 
tions of  this  nature. 

We  think  this  the  fair  construction  of  that  clause  of  the  charter 
which  is  in  question.  It  is  not  to  be  presumed  that  the  legislature 
designed  to  take  upon  itself  judicial  powers;,  and  as  the  act  does 
not  necessarily  require  that  construction,  it  should  not  be  given  it 
We  must  suppose  that  an  inquiry  in  some  proper  form  was  contem- 
plated, by  means  of  which  and  on  fair  trial  it  should  be  made  to 
appear  to  the  legislature  that  a  cause  existed  justifying  repeaL  Any 
other  view  renders  the  stipulation  worthless  as  a  protection ;  but 
this  view  protects  the  interests  of  corporators,  and  at  the  same  time 
enables  the  legislature  to  exercise  its  power  of  taking  away  the 
charter  even  though  the  violation  of  corporate  duty  might  not  be 
of  that  serious  character  which  would  seem  to  justify  declaring  a 
forfeiture  on  judicial  proceedings  instituted,  independent  of  this 
clause.  The  repealing  act,  it  must  be  assumed,  was  passed  through 
inadvertence,  and  probably  under  the  impression  that  the  charter, 
like  many  others  in  this  State,  was  subject  to  repeal  in  the  legisla* 
tive  discretion. 

This  being  our  view,  it  follows  that  the  judgment  of  the  ciioaU 
court  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

Christiakot,  Gh.  J.,  and  Cakpbbll,  J.,  concnrred* 
Gratib,  J^  did  not  sit  in  this  case. 
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(SMloli.n4.) 
ChrparaHan — pcnser  to  purehoie  landi  out  cf  BUKU, 

m 

A  eorpontloii,  ehartered  in  Indiana,  held  to  have  power  to  purchase  and  hold 
landa  in  Michigan  withont  anj  statute  of  the  latter  State  afllrmatiTelj 
authorising  it.    (Cajifbell,  J.,  dissenting.) 

BjEcniCBNT  by  J.  Edgar  Thompson  against  Ira  Waters.  The 
opinion  states  the  case. 

H.  H,  Riley  and  R.  Brcuskenridge,  for  plaintiff  in  error. 

Skipman  A  Loveridge,  for  defendant  in  error. 

Ghristiancy,  0.  J.  This  was  an  action  of  ejectment  brought 
by  the  plaintiff  in  error  against  the  defendant  in  error  in  the  circuit 
court  for  the  county  of  St  Joseph^  to  recover  the  north  half  of  the 
south  half  of  section  24,  township  7  south,  of  range  11  west,  situated 
in  said  county  of  St.  Joseph. 

Both  parties  claimed  title  through  J.  Eastman  Johnson,  who 
owned  the  land  previous  to  the  deeds  stated  below. 

The  plaintiff's  claim  of  title  was  this  :  On  the  20th  of  July,  1853, 
Johnson,  by  warranty  deed,  conveyed  the  land  to  the  Fort  Wayne  & 
Chicago  Railroad  Company,  a  company  incorporated  under  the  laws 
of  Indiana.  By  several  acts  passed  by  the  legislatures  of  the  States 
of  Pennsylvania,  Ohio,  Indiana,  and  Illinois,  authorizing  the  con- 
solidation of  railroad  companies,  and  by  the  articles  of  con- 
solidation of  the  6th  of  May,  1856,  consolidating  the  Ohio  & 
Penn.  B.  B.  Company,  the  Ohio  &  Indiana  Bailroad  Company, 
and  this  Fort  Wayne  &  Chicago  Bailroad  Company,  under 
the  namo  of  ''The  Pittsburgh,  Fort  Wayne  &  Chicago  Bail- 
road Company,^'  all  the  powers,  rights  and  franchises  of  said  several 
companies  so  consolidated,  passed  to,  and  became  vested  in,  the  said 
Kttsburgh,  Fort  Wayne  &  Chicago  Railroad  Company.  This  con- 
solidated company,  on  the  1st  day  of  December,  1856,  executed  to 
Ilugh  McCullongh,  as  trustee,  a  mortgage  upon  this  and  other 
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knds  and  property.  And  tlie  stiid  Pittslnirgh,  Fort  Wayne  &  Chi- 
cago Railroad  Company,  and  McCullough,  the  mortgagee,  by  their 
several  deeds,  dated  respectively  October  17  and  October  24, 
1860,  conveyed  the  land  in  question  to  the  plaintiff.  All  the  fore- 
going were  duly  recorded  in  the  office  of  the  register  of  deeds  for  SL 
Joseph  county  prior  to  the  execution  of  the  deed  from  Johnson  to 
Merrick,  mentioned  below. 

The  defendant  claimed  title  under  the  following  conveyances: 

1.  A  quit-claim  deed  from  J.  Eastman  Johnson  to  Benajah  0. 
^lerrick,  dated  November  29,  1860;  and 

2.  A  quit-claim  deed  from  Merrick  to  defendant,  dated  November 
30,  1866;  both  of  which  deeds  are  duly  recorded.  The  lands  lie  at 
Jeast  fifty  miles  from  any  part  of  the  railroad  in  question. 

The  court  charged  the  jury  at  the  request  of  the  defendant  "  that 
the  Fort  Wayne  &  Chicago  Railroad  Company,  at  the  time  of  the  exe- 
cution of  the  conveyance  from  Johnson  to  it,  had  no  power  to  pur- 
chase and  hold  the  lands  in  question  in  this  State,"  and  "  that  the 
jury  will  find  for  the  defendant." 

This  raises  the  only  question  in  the  case  which  needs  to  be  noticed; 
was  the  Fort  Wayne  &  Chicago  Railroad  Company,  being  a  corpora- 
tion created  by,  and  existing  under,  the  laws  of  the  State  of  Indiana, 
competent  to  take  the  title  to  this  land  in  this  State,  under  the  deed 
executed  to  it  by  Johnson  ? 

This  question  depends,  first,  upon  the  laws  of  Indiana ;  and, 
second,  upon  the  laws  of  this  State,  and  the  public  policy  indicated 
by  its  legislation. 

1st.  As  it  was  an  artificial  being,  created  only  by  the  laws  of  Indi- 
ana, and  by  them  alone  endowed  with  whatever  powers  and  capaci- 
ties it  possesses,  it  could  have  no  capacities  nor  exercise  any  powers 
anywhere,  which  were  not,  expressly  or  by  implication,  given  by 
those  laws;  or,  in  other  words,  no  powers  or  capacities  which  would 
not  be  recognized  and  sustained  by  the  courts  of  that  State  had  the 
same  question  of  capacity  to  take  these  lands  come  before  them  for 
adjudication. 

The  Fort  Wayne  &  Chicago  Railroad  Company,  to  whom  this  land 
was  conveyed,  was  organized  under  the  general  railroad  law  of  that 
State,  entitled  "An  act  to  provide  for  the  incorporation  of  railroad 
companies,"  approved  May  11, 1862.  Most  of  the  provisions  of  thu 
act,  in  reference  to  the  powers  of  companies  to  take  lands,  confinf 
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the  power  to  such  as  the  necessities  of  the  company  require,  in  exer* 
cisingits  franchises  of  building  and  maintuiniug  the  road. 

The  second  subdivision,  however,  of  the  thirteenth  section,  gives 
power  to  "  receive,  hold  and  take  such  voluntary  grants  and  dona- 
tions of  real  estate  and  personal  property  as  shall  be  made  to  it, 
to  aid  in  the  construction,  maintmiance  and  accommodation  of  such 
railroad;  but  the  real  estate  thus  received,  by  voluntary  grants, 
shall  be  held  and  used  for  the  purpose  of  such  grants  only.  It 
might  admit  of  a  question  whether,  under  this  provision,  there  was 
not  power  to  acquire  lands  to  be  converted  into  money  for  the  use 
of  the  company;  but  the  question  is  quite  immaterial,  since  the  act 
of  the  legislature  of  the  State  of  Indiana,  of  January  20, 1852, — 
which,  if  it  did  not  take  effect  at  an  earlier  date,  took  effect  at  least 
with  the  Eevised  Statutes  of  that  State,  of  which  it  is  a  part 
(chap.  184),  on  the  6th  of  May,  1853  {Jones  v.  Cavins,  4  Ind.  305  ; 
LedUy  v.  TIi,e  State,  id.  580;  State  v.  Kiger,  id.  621),  gives  po^er 
(§  2)  to  any  railroad  company  which,  then  or  thereafter,  might  be 
incorporated,  by  the  consent  of  the  directors  of  the  same,  "  to 
receive  the  subscription  for  the  capital  stock  of  said  companies, 
under  such  regulations  and  restrictions  as  their  boards  of  directors 
may  prescribe,  any  lands,  town  lots,  real  estate,  or  other  description 
of  property,  as  may  be  offered  for  that  purpose :  Provided,  however, 
That  the  same  shall  be  sold,  except  so  much  as  may  be  necessary 
for  the  use  of  said  road,  or  for  the  purposes  aforesaid  "  (referring  to 
certain  provisions  in  the  first  section,  in  reference  to  lands  taken  on 
subscription  of  stock,  or  purchase  for  depots,  turnouts,  workshops, 
warehouses,  etc.),  "within  a  loasonable  time,  and  the  proceeds 
applied  for  the  construction  of  said  roads,  or  their  appurtenances." 
That  under  this  act  the  courts  of  Indiana  would  hold  that  these 
lands,  though  out  of  the  State,  might  have  been  received  for  stock 
of  the  company,  is  sufficiently  apparent  from  the  decision  in  Cin" 
cinnati.  Union  £  Fort  Wayne  R,  R,  Co,  v.  Pearce,  28  Ind.  502,  in 
which  it  was  held  that  lands  situated  in  the  State  of  Ohio,  conveyed 
to  an  Indiana  corporation,  under  authority  of  this  act,  constituted 
a  valid  consideration  for  a  contract  on  the  part  of  the  company  to 
issue  stock  for  the  amount. 

And  I  see  no  reason  to  doubt  that  the  courts  of  that  State  would 
recognize  the  right  of  the  company  to  take  lands  in  another  State; 
in  payment  of  a  debt  due  the  company,  accruing  in  the  legitimate 
prosecution  of  its  business,  and  which  would,  therefore,  be  rcpre- 
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Bented  by  the  stock  of  the  company.  Indeed,  independent  of  thii 
act  of  January  20, 1852, 1  see  no  reason  why  the  courts  of  that 
State  sbonld  not  recognize  the  right  of  the  company  to  take  aach 
lands  in  payment  of  a  debt  so  accruing,  though  they  might  not 
allow  them  to  take  the  funds  of  the  company  to  invest  in  another 
State.  The  main  objection  to  allowing  corporations,  in  the  State 
of  their  creation,  to  hold  lands  not  occupied  and  used  in,  or  neces- 
sary to,  the  exercise  of  their  franchises,  is  based  upon  the  idea  that 
it  might  be  prejudicial  to  the  public  interest  of  that  State,  to  allow 
corporations  to  become  speculators  in  lands,  or  to  hold  them  in  large 
amounts,  keeping  them  out  of  market  for  an  unreasonable  time, 
and  preventing  improvement,  etc;  but  this  objection  could  not 
well  be  urged  in  the  State  of  their  creation,  against  their  holding 
lands  in  other  States,  taken  in  payments  of  debts  justly  due  them, 
accruing  in  the  course  of  their  legitimate  business.  The  State  in 
which  the  land  Hes  might,  if  it  chose,  object ;  but  the  State  of  their 
creation  could  not  be  interested  in  raising  such  objection ;  but  so 
far  as  it  was  interested  at  all,  it  would  seem  to  be  in  favor  of  sus- 
taining the  right;  for,  unless  the  creation  and  prosperous  continu- 
ance of  such  corporations  were  supposed  to  be  objects  of  public 
interest,  which  deserved  to  be  fostered,  it  is  not  likely  the  State 
would  have  authorized  their  creation.  The  colirts  and  public 
autliorities  of  such  SUite  may,  therefore,  be  presumed  to  look  with 
favor  upon  such  facilities  afforded  to  their  corporations  for  collect- 
ing the  debts  due  tlieni  in  other  States.  And  if  the  case  wtre 
reversed,  and  one  of  our  corporations  should  take  lands  in  the  State 
of  Indiana,  in  payment  of  a  debt  due  them  there,  we  should,  with- 
out hesitation,  say,  "  If  Indiana  makes  no  objection  to  this,  we  do 
not  see  how  any  public  interest  of  Michigan,  or  its  people,  can  be 
promoted  by  our  refu>ing  to  allow  the  corporation  to  avail  itself  of 
the  facility  thus  afforded  for  the  collection  of  its  debts." 

We  may,  therefore,  safely  assume  that  the  courts  of  Indiana  would 
not  refuse  to  recognize  the  right  of  this  company  to  take  lands  in 
this  State,  in  payment  or  security  for  debts  due  to  it  here. 

But  these  considerations  only  go  to  show  that  the  laws  of  Indiana 
present  no  obstacle  to  the  taking  or  holding  of  these  lands  by  the 
company;  in  other  words,  they  show  that,  by  the  laws  of  Indiana 
BO  far  as  the  question  depends  upon  them,  this  company  was  com* 
petent  to  take  this  land  in  this  State. 

But  the  law3  of  Indiana  have  no  force  or  operation  (afi  lawi^ 


JULY  TERM,  1872.  247 


Thompson  t.  Waters. 


giving  powers,  or  creating  or  enforcing  obligation)  within  the  State 
of  Michigan.  No  State  has  the  power  to  create  corporations,  or  to 
regulate  their  powers,  or  to  authorize  the  exercise  of  corporate 
franchises,  in  other  States.  It  may  confer  powers,  in  the  nature  of 
a  commission,  to  be  tjercised  anywhere,  upon  condition  that  their 
eiercise  be  assented  to  by  the  State  or  sovereignty  where  their  exer- 
cise is  sought;  but  without  this  assent,  express  or  implied,  such 
powers  would  be  nugatory  outside  of  the  State  granting  them. 
Each  State,  by  its  own  legislature,  must  determine  for  itself  all 
such  questions  of  public  policy  arising  within  its  limits. 

But,  upon  the  principle  of  comity,  which  is  a  part  of  the  voluntary 
law  of  nations,  recognized,  to  a  greater  or  less  extent,  by  all  civilized 
govemn^ents,  effect  is  frequently  given  in  one  State  or  country  to 
the  laws  of  another,  in  a  great  variety  of  ways,  especially  upon 
questions  of  contract  rights  to  property,  and  rights  of  action  con- 
nected with,  or  depending  upon,  such  foreign  laws,  without  which 
commercial  and  business  intercourse  between  the  people  of  different 
States  and  countries  could  scarcely  exist. 

And  among  the  States  composing  the  federal  union  —  whose  rela- 
tions and  intercourse  are  much  more  intimate  than  those  of  foreign 
States  (properly  so  called),  and  the  interests  of  whose  citizens  are  so 
intermingled  that,  in  commercial  and  business  enterprises,  State 
Lues  are  scarcely  more  regarded  by  the  people  than  county  and 
township  lines — it  is  the  common  interest  of  all  to  encourage  the 
recognition  of  those  principles  of  State  comity  which  tend  to  make 
ns,  in  feeling  and  in  interest,  one  homogeneous  people,  without 
limiting  the  independence  of  any  States,  and  reserving  to  the  people 
of  each  the  sole  right  of  regulating  their  own  internal  affairs,  and 
of  determining,  at  any  time,  through  their  legislation,  what  limits 
to  the  recognition  of  the  laws  of  other  States,  public  policy  or  the 
welfare  of  the  people  may  require  to  be  imposed.  Such  has  been 
the  general  course  and  tendency  of  the  judicial  decisions  in  the 
several  States. 

Upon  scarcely  any  subject  has  this  comity  been  more  generally 
admitted  and  administered  than  in  reference  to  corporate  rights  and 
interests. 

The  rights  which  they  have  generally  been  allowed  to  enjoy,  and 
the  powers  they  have  been  allowed  to  exercise,  in  States  other  than 
that  of  their  creation  or  domicile,  have  varied  considerably,  according 
to  the  nature  and  objects  of  the  different  corporations,  and  the  cor- 


248  MICHIGAN, 


Thompson  t.  Waters. 


responding  differences  in  the  mode  of  doing  their  corporate  bi8inefl& 
An  insurance  company  in  doing  its  business  in  another  State,  owing 
to  the  nature  of  the  business  itself  (making  contracts  of  insurance), 
would  seem  to  be  exercising  through  agents,  its  corporate  franchisea^ 
in  the  same  way  as  in  the  State  of  its  creation,  with  the  exception 
oJ  corporation  meetings  and  the  strictly  official  action  of  its  ofiioers ; 
and  for  this,  as  well  as  the  prudential  reason  of  protecting  their 
citizens  from  imposition,  and,  perhaps,  encouraging  home  companies, 
other  States  have  quite  generally  required  their  compliance  with 
certain  rules  and  regulations  fixed  by  the  legislature,  as  conditions, 
upon  which  alone  they  are  allowed  to  do  their  business  within  such 
State.    Such  has  been  the  case  in  reference  to  insurance  companies 
in  our  own  State;  and  somewhat  similar  regulations  have  some- 
times been  adopted  in  some  States,  with  reference  to  a  few  other 
corporations.    But  there  are  many  other  corporations  whose  busi- 
ness is,  in  its  nature,  more  of  a  local  character,  confined  mainly 
within  the  State  of  its  creation,  and  only  incidentally  making  con- 
tracts or  acquiring  property  in  other  States,  in  the  course  of  carry- 
ing on  their  home  business,  and  in  such  cases  the  legislatures  of  the 
latter  have  seldom  interfered,  or  placed  them  under  any  restriction* 
And  the  rule  seems  to  be  generally  and  well  settled  that  the  corpor- 
ate existence,  rights  of  making  and  enforcing  contracts,  of  acquiring 
property  and  transacting  business  (not  requiring  the  exercise  of  offi- 
cial corporate  action  or  franchises  within  the  State)  of  a  corporation 
created  by  the  laws  of  one  State  will  be  recognized  and  protected  in 
another;  subject  only  to  the  qualification,  that  the  enjoyment  and 
exercise  of  such  rights  shall  not  be  contrary  to  the  laws  or  settled 
policy  of  the  State  in  which  they  are  sought  to  be  enjojjed  or  exer- 
cised, or  prejudicial  to  the  interests  of  such  State  or  its  citizens. 
With  these  limitations  the  rights  above  mentioned,  of  a  corporation 
created  in  one  State,  are  as  clearly  recognized  and  as  generally 
enforced  in  another,  as  the  individual  rights  of  an  inhabitant  of  one 
State  are  recognized  and  enforced  in  another,  of  which  he  is  a  non- 
resident ;   though  such  corporations  cannot,  of  course,  claim  in 
another  State,  such  recognition  of  corporate  existence  or  rights,  as  a 
citizen  of  the  State  of  its  domicile,  under  the  clause  of  the  constitu- 
tion which  secures  to  the  citizens  of  each  State  "  all  the  privileges 
and  immunities  of  citizens  in  the  several  States,"  as  this  would 
im])air  the  independence  of  the  several  States,  by  depriving  them  of 
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the  right  to  regulate  their  own  internal  affairs,  according  to  their 
own  interests,  and  ideas  of  State  policy. 

A  corporation,  however,  in  any  aspect  in  which  it  is  here  essen- 
tial to  consider  it,  is  but  an  artificial  person,  whose  strictly  legal 
existence,  by  force  of  obligatory  law,  is  confined  to  the  State  which 
has  created  it  and  endowed  it  with  its  powers,  capacities  and  rights ; 
and  it  can  only  exercise  those  powers,  capacities  and  rights  in  another 
State  by  the  permission,  express  or  implied,  of  the  sovereign  or  legis- 
lative power  of  the  latter,  which  must  be  its  own  judge  how  far,  and 
upon  what  conditions,  it  is  consistent  with  its  own  domestic  policy, 
and  the  inty^st  of  its  citizens,  to  accord  such  recognition.  The  mere 
right  of  a  corporation  to  purchase  and  sell  property  not  being  in  its 
nature  strictly  a  franchise,  but  a  right  existing  equally  in  individuals 
without  special  grant,  is  very  generally  recognized  in  States  other 
than  those  of  its  creation. 

And,  as  well  observed  by  Judge  Story,  in  reference  to  questions 
of  this  kind  (Conflict  of  Laws,  §§  35  and  37),  fully  approved  by  the 
supreme  court  of  the  United  States,  in  Bank  of  Augusta  v.  Earh^ 
13  Pet.  689:  **  In  the  silence  of  any  positive  rule  affirming  or  deny- 
ing, or  restraining  the  operation  of  foreign  laws,  courts  of  justice 
presume  the  tacit  adoption  of  them  by  their  own  government,  unlesB 
they  are  repugnant  to  its  policy  or  prejudicial  to  its  interests.  It  is 
not  the  comity  of  the  courts,  but  the  comity  of  the  nation  "  (or 
State) ''which  is  administered  and  ascertained  in  the  same  way, 
and  guided  by  the  same  reasoning  by  which  all  other  principles  of 
municipal  law  are  ascertained  and  guided."  See  also  Runyan  v. 
Coster's  Lessee,  14  Pet.  122 ;  Bard  v.  Poole,  12  N.  Y.  495 ;  and  J/er- 
rkk  V.  Van  Santvoord,  34  id.  208. 

As  it  is  not,  then,  the  comity  of  the  courts,  but  that  of  the  State, 
and  the  question  is  upon  the  adoption  or  qualified  adoption  in  this 
State,  of  the  laws,  or  rather  certain  incidents  growing  out  of  the  laws 
of  Indiana,  it  follows  that  the  power  of  determining  the  question 
whether  and  how  far,  or  with  what  modification,  or  upon  what 
conditions,  the  laws  of  that  State,  or  any  rights  dependent  upon 
them,  shall  be  recognized  here,  belongs  to  the  legislative  or  law- 
making power  of  this  State,  and  that  the  judiciary,  whose  province 
is  only  to  declare,  and  not  to  make,  the  law,  must  be  guided  in  their 
decision  by  the  principle  and  policy  adopted  by  the  legislature  of 
this  State  in  reference  to  this  question.  And  in  ascertaining  what 
this  legislative  policy  is,  we  are  to  be  guided  not  only  by  such 
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express  provisions  as  they  haye  chosen  to  mske,  and  the  natural 
implication  from  them,  but  also  by  their  silence,  which  may  furnish 
as  clear  an  indication  of  what  that  policy  was  intended  to  be,  as 
can  bo  drawn  from  what  they  have  expressed;  since,  if  they  have 
made  no  provision  at  all  upon  the  particular  subject,  or  branch  of 
the  subject,  or  question  involved,  it  may  reasonably  be  inferred  that 
they  intended  to  adopt,  and  left  to  the  courts  to  apply,  the  generally 
received  principles  of  comity,  and,  to  that  extend  to  adopt  the 
foreign  law,  or  rather  to  recognize  the  rights  dependent  upon  such 
laws;  and  if  they  have  chosen  to  leave  the  matter  without  any 
legislative  provision,  the  case  mnst  be  a  very  clear  one  indeed,  which 
would  authorize  the  courts  to  refuse  such  recognition,  on  the  ground 
that  it  would  be  prejudicial  to  tho  interests  of  the  State;  since  the 
legislature  are  the  proper  representative  =5  of  the  public  interest,  and, 
having  the  exclusive  power  to  determine  what  shall  be  the  public 
policy  of  the  Stale,  if  they  have  cliosen  to  make  no  enactment  upon 
the  subject,  it  is  natural  to  infer  they  omitted  to  do  so  because  they 
thought  it  unnecessary,  and  that  the  generally  recognized  principles 
would  be  suflScient  for  such  cases.  None  of  the  foregoing  principlea 
have  been  seriously  questioned  in  this  case,  so  far  as  they  relate  to 
the  power  and  capacity  of  corporations,  created  in  one  State,  to 
make  and  enforce  contracts,  and  to  acquire  personal  property  in 
another. 

But  it  is  insisted  that  the  question  of  the  power  or  capacity  to 
take  the  title  to  real  estate,  to  hold  and  dispose  of  it,  stands  upon  a 
different  ground  from  that  of  acquiring  personal  property.  There 
are  undoubtedly  some  differences  between  personal  and  real  prop- 
erty, in  respect  to  the  laws  by  which  they  are  to  be  governed ;  but 
whether  they  affect  the  present  case  remains  to  be  seen.  Thus, 
personal  property  generally  follows  the  person  of  the  owner,  or,  in 
other  words,  the  right  to,  and  the  mode  of  acquiring  and  disposing 
of,  personal  property,  are  generally  to  be  governed  by  the  law  of  the 
domicile  of  the  owner,  while  real  estate,  in  every  thing  which  per- 
tains to  the  mode  and  validity  of  conveyance  and  transfer,  depends 
upon  the  law  of  the  place  in  which  it  is  situated.  But  it  would  be 
entirely  competent  for  each  distinct  sovereignty  to  adopt,  in  this 
respect,  the  same  rule  as  to  both  kinds  of  property  within  its  limits, 
if  it  thought  fit  to  do  so;  and  it  is  by  comity  only,  that  personal 
property,  in  one  State  or  country,  is  allowed  to  be  governed  by  the 
laws  of  another.    As  to  the  mode  of  acquiring,  and  transferring^ 
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and  transmitting^  real  estate^  that  comity  has  not  been  carried  so 
far  as  to  allow  the  foreign  law  to  govern  the  mode  or  form  of  con- 
veyance. And  in  most  countries  formerly,  and  in  many  even  now, 
it  has  been  the  custom  to  establish  their  own  peculiar  rules  govern- 
ing the  capacity  of  parties  to  take,  or  the  parties  capable  of  taking 
and  transferring,  real  estate^  while  this  has  not  been  usual  with 
reference  to  the  capacity  to  take,  hold,  or  transmit  personal  prop- 
erty. Thus,  in  England,  and  formerly  in  many  of  the  United 
States,  though  aliens  might  take,  they  could  not  hold,  land,  if 
claimed  by  the  king  or  the  State,  and  could  not  transmit  or  convey 
it  But  it  is  quite  competent  for  any  sovereignty  or  State  to  abolish 
this  distinction,  and  to  make  the  capacity  the  same  in  both  cases, 
without  any  restriction  upon  either.  This  is  precisely  what  has  been 
done  in  this  State,  and  in  most  of  the  other  States  of  the  Union.  Our 
statute  (fiev.  SStat.  of  1846,  ch.  66,  §  35)  places  aliens,  whether  resi- 
dents of  the  State  or  not,  upon  the  same  footing  in  all  respects  as 
native  citizens  of  the  State,  or  of  the  United  States,  in  reference  to 
the  right  to  acquire,  hold,  convey  and  transmit  lands.  And  the  con- 
stitution prohibits  the  legislature  from  establishing  any  less  liberal 
rule,  as  to  such  aliens  as  are  or  may  be  residents  of  the  State. 
Art.  18,  §  13.  All  persons  alike,  therefore,  without  reference  to 
nationality,  race,  color,  sex  or  age,  who  in  this  State  are  competent 
to  take,  hold,  convey,  or  transmit  personal  property,  can  do  the 
same  with  real  estate.  The  rule  is  general  as  to  both,  and  legisla- 
tive action  would  be  required  to  create  an  exception  as  to  either 
In  fact,  lands,  in  all  the  western  States  at  least,  have  become  about 
as  much  articles  of  trade  and  commerce,  as  goods  or  other  personal 
property,  and  it  has  been  the  policy  of  most  of  them  to  encourage 
this  traffic,  and  to  facilitate  the  acquisition  and  transfer  of  real 
estate. 

Amohg  the  powers  or  capacities  incident  to  a  corporation  at  com- 
mon law,  without  any  special  mention  in  their  charter,  was  that  of 
taking,  holding  and  conveying  lands;  and  these  incidents  still 
remain  even  in  this  country,  where  charters  are  granted  only  by  the 
legislature ;  subject  only  to  such  restrictions  as  the  legislature  has 
Been  fit  to  impose,  by  express  provision  or  tacit  implication.  The 
act  of  incorporation,  in  effect,  gives  to  the  corporation  substantially 
the  powers  and  faculties  of  a  natural  person,  except  as  they  are  in 
forae  way  restrained  by  the  act  of  incoq^oration,  or  some  other  law 
of  the  State  creating  it. 
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When,  therefore,  a  corporation  is  created  in  the  State  of  Indianai 
with  powers,  so  far  as  that  State  can  give  them,  of  taking,  holding 
and  conveying  lauds  in  this  State,  I  do  not  see  upon  what  principle 
it  can  he  held  that  an  afiirmative  enabling  act  in  this  State  is  nec- 
essary to  give  them  the  capacity  to  take,  hold  and  convey  such  lands 
her?,  unless  our  legislature  have,  expressly  or  by  implication,  forbid- 
den it.  The  question  of  capacity  seems  to  me  to  rest  upon  the 
principles  of  comity,  as  much  as  their  capacity  to  make  or  enforce 
contracts,  or  to  acquire,  hold  or  convey  personal  property.  I  say 
the  question  seems  to  me  to  rest  upon  the  same  principles,  but  by 
this  I  do  not  mean  that  there  may  not  be  stronger  reasons  against 
recognizing  that  capacity  as  to  land,  than  as  to  personal  property; 
but  these  are  all  reasons  of  public  policy  which  bear  upon  the  ques- 
tion of  comity,  and,  therefore,  more  appropriate  for  the  legislature 
than  the  courts.  Thus  the  main,  if  not  the  only,  evils  to  be  appre- 
nended  from  allowing  corporations,  domestic  or  foreign,  to  take, 
hold  or  convey  lands  are :  1st.  The  danger  of  their  becoming  specu- 
lators in  lands  to  large  amounts,  keeping  them  unimproved  and 
thereby  retarding  the  progress  of  settlement  and  improvement,  or, 
if  improved,  preventing  settlers  from  obtaining  clear  or  independent 
titles,  and  introducing  a  system  of  tenancies  in  w^hich  the  tenant! 
would  be,  in  a  great  measure,  dependent  upon  such  corporations ; 
2d.  The  holding  of  such  lands  for  a  long  period  of  time,  as  they 
pass  by  perpetual  succession  without  any  change  or  break  by  death, 
as  in  the  case  of  natural  persons;  and,  3d.  The  influence  which 
wealthy  corporations,  holding  large  bodies  of  land  in  the  State, 
might  exercise  upon  the  legislature.  These  considerations  apply 
with  no  peculiar  force  to  railroad  corporations  as  such,  but  equally 
to  banking,  manufacturing,  insurance  or  other  corporations;  and 
they  are  all  very  proper  considerations  for  a  constitutional  con- 
vention, in  framing  the  fundamental  law,  and  for  the  people 
in  adopting  it,  as  well  as  for  the  legislature,  who,  in  all  mat- 
tors  not  fixed  by  the  constitution,  are  properly  vested  with  the 
power  of  determining  the  public  policy.  And  in  a  case  where  it 
should  very  clearly  appear  to  the  court  from  the  amount  of  the 
lands  purchased,  or  the  purpose  for  which  they  were  purchased,  or 
other  circumstances,  that  the  dangers  I  have  mentioned  were  seri- 
ously to  be  apprehended,  it  may  be  (though  the  present  case  doea 
not  call  for  an  opinion  upon  this  point),  that  the  court  would  be 
authorized,  without  any  legislative  prohibition  to  that  end,  to  refuse 
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to  recognize  the  law  of  the  State  creating  tlie  corj^oration,  or  so 
much  of  it  as  had  undertaken  to  confer  the  right  of  holding  such 
lands ;  and,  consequently,  to  treat  the  conveyance  as  void  for  want 
of  such  capacity.  But  wlien,  from  the  nature  of  the  case,  no  such 
danger  can  be  reasonably  appreliended,  I  see  no  very  intelligible 
ground  upon  which  the  court  could  thus  treat  the  conveyance  aa 
void,  unless  the  legislative  department,  in  some  way,  have  clearly 
indicated  a  policy  which  requires  it. 

In  accordance  with  the  principles  already  explained,  it  was  held, 
in  State  v.  Boston,  Concord  £  Montreal  R.  R,  Co.,  25  Vt.  433  (Judge 
Bedfield  giving  the  opinion),  that  a  railroad  company,  chartered 
in  the  State  of  New  Hampshire,  had  the  right  and  the  capacity  to 
purchase  lands  in  the  State  of  Vermont,  without  any  act  of  the  lat 
ter  State  aflBrmatively  authorizing  it ,  though  the  land  was  not 
taken  in  payment  of,  or  security  for,  a  debt  due  the  company,  but 
for  the  purpose  of  being  used  in  connection  with  their  road,  if  it 
should  ever  be  connected  with  a  road  authorized  in  the  latter  State. 
And  it  may  or  may  not,  also  legitimately  result  from  the  principles, 
I  have  already  expressed,  that  in  the  case  now  before  us,  the  For^ 
Wayne  &  Chicago  Railroad  Company  had  the  capacity  to  take  this 
land  by  the  conveyance  from  Johnson,  and  to  hold  and  convey  the 
came,  though  the  conveyance  were  shown  to  have  been  made  to  the 
company  in  consideration  and  in  payment  of  Johnson's  subscription 
to  the  stock  of  the  company ;  inasmuch  as  the  statute  of  Indians^ 
which  gave  the  authority  to  receive  the  land  for  stock,  also  required 
the  lands  thus  received  to  be  sold  within  a  reasonable  time,  and  the 
proceeds  applied  for  the  construction  of  their  road  and  its  appurte- 
nances;  audit  must  naturally  be  supposed  to  have  been  for  the 
interest  of  the  company  to  make  an  early  sale,  without  which  the 
Btock  subscribed  and  for  which  the  land  was  received,  could  not  be 
rendered  available;  and  the  courts  of  Indiana  have  by  judicial 
decision  fixed  the  "  reasonable  time  "  within  which  a  sale  of  such 
lands  should  be  made,  at  ten  years  (15  Ind.  459),  in  exact  accord- 
ance with  the  provision  of  our  constitution  (which  took  effect  Jan- 
uary 1, 1851),  which  provides,  that  "No  corporation  shall  hold  any 
real  estate  hereafter  acquired,  for  a  longer  period  than  ten  yearsi 
except  such  real  estate  as  shall  be  actually  occupied  by  such  corpo- 
ration  in  the  exercise  of  its  franchises,"  —  a  provision  which  goef 
upon  the  assumption  or  admission  that  real  estate,  though  notaotn- 
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ally  occupied  by  a  corporation  in  the  exercise  of  its  franchiaes,  ma| 
hereafter  be  acquired^  and  applies  to  no  other. 

Bat  I  express  no  opinion  in  this  case,  upon  the  question,  what 
would  be  the  effect  of  the  conTeyanoe  by  Johnson  to  the  company^ 
if  made  in  consideration  of,  or  in  payment  for,  stock.  This  ques- 
tion is  not  involved  in  the  case.  The  record  does  not  show  that 
such  was  the  consideration  of  that  conveyance,  nor  in  fact  what  the 
considenition  was,  except  that  the  deed  expi*esses  upon  its  face 
the  consideration  of  11,600.  But  this  is  equally  consistent  with  the 
fact,  that  the  conveyance  was  made  in  payment  of  a  debt,  due  from 
Johnson  to  the  company,  as  that  it  was  paid  in  any  other  way. 
Now,  as  it  does  not  appear  from  the  record  that  the  conveyance 
was  made  in  payment  for  stock,  nor  what  was  the  actual  con- 
sideration for,  or  purpose  of,  the  conveyance,  and  we  are  not  allowed 
to  presume  illegality,  but  must  presume  the  transaction  to  have 
been  legal  till  the  contrary  is  shown ;  if  the  deed  would  have  been 
void  for  want  of  capacity  to  take,  if  given  for  one  species  of  con- 
sideration, or  for  one  purpose,  but  the  company  had  capacity  to 
take,  and  the  deed  would  be  valid,  if  made  for  any  other  considera- 
tion or  purpose,  we  are  bound  to  presume  that  it  was  made  for  the 
consideration  and  for  the  purpose  for  which  the  company  had  the 
right  and  capacity  to  take  it ;  and  consequently  the  conveyance  must 
be  held  valid,  if  it  was  legally  possible  for  the  company  to  take  the 
title,  for  any  purpose  or  upon  any  consideration  whatever.  Regents 
of  the  University  v.  Detroit  Young  Men^s  Society^  12  Mich.  138. 

If,  therefore,  this  company  had  the  power  or  capacity  to  take  thib 
land,  in  satisfaction  of  a  debt  due  it  from  Johnson,  accruing  in  the 
legitimate  prosecution  of  its  business,  the  conveyance  must  be  held 
valid,  and  the  company  must  be  held  to  have  had  the  capacity  to 
take  the  title  and  the  power  to  convey  it. 

Xow,  whatever  danger  might  be  apprehended  from  allowing  cor- 
p<>rations  of  other  States  to  take  lands  for  stock,  or  for  purposes  of 
Bpeculation,  I  cannot  conceive  that  the  privilege  of  taking  lands,  in 
good  faith,  in  payment  of  debts,  and  which  must,  therefore,  be 
merely  occasional,  and  with  the  intention  and  for  the  purpose  of 
converting  them  into  money  for  the  realization  of  the  proceeds,  can 
be  so  dangerous  to  the  public  interest  of  this  State  or  its  citizens, 
as  to  authorize  the  courts  to  declare  such  conveyance  void,  on  that 
ground ;  especially  as  the  property  could  only  be  held  for  ten  yean^ 
under  the  constitutional  provision  already  cited.    And  I  think  it 
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may  be  laid  down  as  a  safe  and  sound  principle  that,  unless  the 
constitution  of  the  State,  or  its  legislature,  have,  either  expressly 
or  by  clear  implication^  declared  a  contrary  rule,  the  courts  of  any 
State  are  bound  to  recognize  this  right  of  the  corporations  of  other 
States,  thus  to  realize  and  collect  the  debts  due  to  them  ;  and  such 
seems  to  have  been  the  course  of  decisions  in  the  several  States 
where  this  question  has  arisen.  See  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  370;  Lumbard  v.  Aldrich,  8  N.  H.  31;  Neto  York  Dry 
Dock  V.  Hicks f  5  McLean,  111 ;  Lathrop  v.  Commercial  Bank  of 
Scioto,  8  Dana,  114.  Though  in  the  first  and  the  last  of  the  cases 
above  cited,  the  question  arose  upon  a  mortgage  to  such  corporation, 
yet,  in  Kentucky  certainly,  a  mortgage  conveys  the  legal  title ;  and, 
therefore,  the  question  is  the  same  as  here ;  and  I  think  the  same 
may  be  said  of  the  law  of  New  York,  when  the  mortgage  was 
executed,  which  came  in  question  in  the  case  first  above  cited.  In 
the  other  cases  the  question  arises  directly  upon  the  power  to  taks) 
the  title. 

Most  of  these  decisions  expressly,  and  the  others  tacitly,  go  upon 
the  ground  that,  inasmuch  as  corporations  have  the  right  to  make 
contracts  in  States  other  than  that  of  their  creation,  and  to  enforce 
them  in  the  courts  of  such  States  (a  right  not  disputed  in  the  prei^ 
ent  case),  in  the  same  manner  as  an  individual  of  another  State  ii 
allowed  to  contract  and  to  sue,  they  must,  in  the  absence  of  any 
legislation  to  the  contrary,  be  allowed  to  enforce  their  judgments 
in  the  same  way,  and  have  the  right  to  avail  themselves  of  all  the 
same  means  and  facilities  for  that  purpose ;  and,  consequently,  that 
where  the  individual  has  the  right  to  obtain  the  title  to  lands  under 
execution,  the  same  right  must  be  accorded  to  such  corporations; 
and  that,  having  the  right  thus  to  acquire  the  title  by  the  compul- 
sory means  of  an  execution,  the  debtor  may,  by  voluntary  agreement, 
do  what,  without  his  consent,  the  law  would  compel;  and  that  he 
may,  therefore,  convey,  by  his  own  deed,  the  title  which,  if  he  had  not 
thus  conveyed,  the  law  would,  by  its  prooess,  have  conveyed  in  spite 
of  him.  It  is  true  as  to  the  case  cited  from  New  Hampshire  {I/utnbarU 
V.  Aldrich,  ubi  supra),  the  law  of  that  State  did  not  (at  that  time,  at 
least)  permit  a  sale  of  land,  upon  execution  to  the  highest  bidder,  but 
the  proceeding  was  by  appraisal,  and  setting  oflf  to  the  creditor  —  in 
other  words,  by  extent  —  by  which  none  but  the  creditor  could  take 
the  title  (see  Morse  v.  Cliild  et  ah,  7  N.  H.  583,  etc.) ;  and  in  this  case 
the  reasoning  above  adverted  to  was,  therefore,  absolutely  conclu- 
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sive,  if  the  right  to  sue  in  the  courts  of  New  Hampshire  wBre  admitted 
or  shown.  But  in  the  other  cases  cited^  the  land  might  be  sold  on 
execution  or  decree  to  the  highest  bidder,  as  in  this  State ;  and  yet 
the  same  course  of  reasoning  was  held  to  apply ;  and  I  think  properly 
80  held;  for,  though  the  law  in  this  State,  for  instance,  requires  a 
sale  of  land  upon  execution,  at  which  any  person,  as  well  as  the 
creditor,  can  bid;  yet,  in  a  question  of  the  kind  now  before  us,  we 
ought  to  take  a  practical,  rather  than  a  mere  theoretical,  view  of 
the  question  ;  and  we  know,  as  matter  of  fact,  that,  while  the  law 
requires  a  sale  to  the  highest  bidder,  there  is  not  one  case  in  fifty, 
of  a  sale  upon  execution ,  subject  as  it  is  to  redemption,  in  which  a 
sale  can  be  made  for  any  reasonable  price,  if  at  all,  except  to  the 
ci'editor ;  and,  consequently,  the  creditor  is  almost  always  com- 
pelled to  bid  off  the  land,  or  lose  his  debt,  or  most  of  it ;  and  it  is, 
or  should  be,  the  policy  of  the  law  to  have  the  property  sell  for  its 
real  value,  or  as  near  it  as  may  be,  which  can  seldom  happen,  except 
when  sold  to  the  creditor  himself. 

This  power  of  foreign  corporations  to  take  lands  in  payment  of 
debts  has  not,  so  far  as  I  have  been  able  to  find,  been  anywhere 
treated  as  one  which  is  in  any  way  dangerous  to  the  citizens,  or 
inconsistent  with  the  public  policy  of  any  State ;  and  I  have  been  un- 
able to  find  a  single  decided  case,  in  which  the  question  was  directly 
involved,  where  the  power  has  been  denied ;  and  I  am  not  willing 
to  take  the  lead  in  establishing  a  contrary  doctrine — a  doctrine 
which,  in  its  injustice,  narrowness  and  illiberality,  if  not  inhos- 
pitality,  may  have  much  to  commend  it  to  Chinese  exclusiveness, 
but  nothing  in  harmony  with  the  liberal  spirit  of  American  com- 
mercial intercourse. 

But  we  have  ourselves,  in  this  court,  already  held  that  a  foreign 
banking  corporation  may  take  the  title  to  lands  in  this  State,  in 
payment  of  debts,  and  impliedly  that  such  corporation  may  sell  such 
land.  See  Ives  v.  Bank  of  Lansingbargh,  12  Mich.  361,  a  case 
which  arose  since  our  present  constitution.  And  we  have  in  several 
instances  recognized  the  right  of  such  foreign  corporations  as  cestui 
que  trusts,  when  the  legal  title  was  vested  in  a  trustee.  See  Trask 
V.  Green,  9  Mich.  358;  Taylor  y,  Boardman,  24  id.  287;  and,  so 
far  as  affects  any  question  of  State  policy,  or  danger  to  be  appi'e- 
hended  from  foreign  corporations  owning  lands  in  this  State,  or  any 
question  of  comity,  I  can  see  no  difference  between  the  recognition 
of  such  equitable  interest,  and  the  legal  estate ;  since  the  corpora- 
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tion  would  ordiuarilj,  in  both  cases  alike,  control  the  land.  And,  in 
eyery  case  of  a  naked  trust,  the  statute  itself  executes  the  trust  and 
places  the  legal  estate  in  the  cestui  que  trust.  Rev.  Stat.  1846,  ch, 
63,  §  3. 

Now,  as  already  remarked,  there  is  nothing  peculiar  to  railroad 
corporations,  so  far  as  any  question  of  comity,  or  danger,  or  preju- 
dice to  the  interests  of  the  people  or  the  public  interests  is  involved. 
But  all  the  same  objections  of  this  nature  would  apply  as  well  and 
as  strongly  in  the  case  of  a  foreign  banking,  as  a  foreign  railroad, 
corporation ;  so  that  I  think  the  question  in  the  present  case  may 
be  looked  upon  as  decided  in  favor  of  the  right  of  this  company  to 
take  this  land  in  payment  ot  a  debt,  unless  we  shall  find  some  legis- 
lative prohibition. 

It  remains,  therefore,  only  to  see  whether  such  prohibition  is  to 
be  found  in  our  statutes.  The  only  provisions  to  be  found  in  our 
statutes  expressly  in  reference  to  foreign  corporations,  which  can  be 
claimed  to  have  any  bearing  upon  the  question,  are  the  following, 
which  I  think  do  not  tend  to  negative  the  rule  which  I  have  endeav- 
ored to  show  is  the  rule  of  comity :  Section  1  of  chapter  116  of  the 
Revised  Statutes  of  1846  (Comp.  L.  1857,  §  4833)  provides:  ^' A 
foreign  corporation,  created  by  the  laws  of  any  other  State  or  coun- 
try, may  prosecute  in  the  courts  of  this  State,  in  the  same  manner 
as  corporations  created  under  the  laws  of  this  State,  upon  giving 
security  for  the  payment  of  the  costs  of  suit,  in  the  same  manner 
that  non-residents  are  required  by  law  to  do.'' 

This  section,  instead  of  rejecting  or  modifying  the  rule  of  comity, 
expressly  adopts  the  substance  of  that  rule,  so  far  as  the  enactment 
extends,  and  goes  only  to  confirm  the  conclusions  at  w^ich  I  have 
arrived. 

The  next  section  provides:  ''  But  when,  by  the  laws  of  this  State, 
any  act  is  forbidden  to  be  done  by  any  corporation,  or  by  any  asso- 
ciation of  individuals,  without  express  authority  by  law,  and  such 
act  shall  have  been  done  by  a  foreign  corporation,  it  shall  not  be 
aathorized  to  maintain  any  action  founded  upon  such  act,  or  upon 
any  liability  or  obligation,  express  or  implied,  arising  out  of,  or 
made  or  entered  into  in  consideration  of,  such  act." 

This  section  applies  only  to  acts  which,  by  the  laws  of  this  State, 

are  forbidden  to  be  done  "  by  any  corporation  or  association  of  indi* 

vidoalSy  without  express  authority  of  law.    It  does  not  apply  at  all 

U)  cases  where  only  some  particular  corporation,  or  even  a  particular 
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class  of  corporations,  is  forbidden  by  the  laws  of  this  State  to  do  cer- 
tain things,  but  only  to  cases  where  such  prohibition  is  general, 
applying  to  all  corporations  and  all  associations  of  individuals,  in 
this  State.  It  puts  the  foreign  corporations,  in  all  the  enumerated 
particulars,  npon  the  same  footing  as  domestic  corporations  are 
placed  by  those  State  laws,  and  those  only,  which  apply  generally  to 
all  the  corporations  in  the  State,  but  not  as  some  particular  corpo- 
ration or  class  of  corporations  may  be  placed  by  some  law  specially 
Applicable  to  them. 

This  again  is,  I  think,  the  proper  and  generally  recognized  meas- 
ure of  State  comity.  A  subsequent  section  makes  provision  for 
attachment  against  foreign  corporations.  These  are  all  the  provis- 
ions to  be  found  in  our  statutes,  at  the  time  of  this  conveyance, 
having  express  reference  to  foreign  corporations,  which  have  any 
possible  bearing  upon  the  question  here  involved. 

If  we  look  to  the  several  separate  acts  of  incorporation  in  force  at 
the  time,  and  endeavor  to  extract  from  them  a  legislative  policy  in 
reference  to  our  own  domestic  corporations,  as  to  the  power  or  capac- 
ity in  question,  we  shall  find  that,  owing  to  the  great  yariety  and 
dissimilarity  of  the  several  acts  in  this  respect,  no  reasonably  certain 
or  satisfactory  conclusion  can  be  drawn ;  and  no  court  can  safely 
declare  a  State  or  legislative  policy  upon  grounds  so  utterly  unsta- 
ble and  conjectural.  Some  of  these  acts  gave  express  power  to  take 
and  dispose  of  real  and  personal  estate  without  any  restriction  what- 
ever, leaving  them  exactly  upon  the  same  footing  as  corporations  at 
common  law;  others  allowed  them  to  hold  and  dispose  of  real 
estate  up  to  a  certain  amount  in  value;  others  limited  the  right 
by  the  quantity  of  acres;  some  of  them  restricted  the  right 
to  such  lands  as  might  be  required  for  the  proper  corpora- 
tion buildings  and  such  as  might  be  taken  or  conveyed  to 
it  in  payment,  satisfaction  or  security  for  debts  due  the  cor- 
poration ;  some  neither  expressly  gave  or  restricted  the  power 
to  take  lands,  and  left  the  corporation  with  all  the  common-law 
incidents  in  this  respect;  and  others  were  very  restrictive  in  con- 
fining the  right  to  such  lands  only  as  were  used  in  the  exercise  of 
their  corporate  franchises.  Under  many  of  them,  perhaps  most  of 
them,  the  right  to  take  lands  in  payment  of  dehts  in  good  faith 
iccruing  to  the  corporation  in  the  prosecution  of  their  business, 
would  be  very  clear;  since  this  would  follow  as  an  incident  to  any 
corporation,  unless  in  some  way  restrained  by  the  charter     It  may 


JUL/  TEEM,  1872.  259 


Thompson  ▼.  Waters. 


be  traoy  as  a  general  observation^  that  the  railroad  charters  granted 
in  the  State  were  more  restrictive,  in  this  respect,  than  those  of 
several  other  species;  but,  as  I  have  already  shown,  so  far  as 
material  to  the  question  of  comity,  and  what  rights  of  foreign  cor- 
porations are  to  be  recognized,  no  distinction  in  principle  can  be 
made  between  railroad  and  other  corporations ;  and  if  the  latter 
have  been  made  more  restrictive,  as  an  average,  it  has  been  for  rea- 
sons foreign  to  the  question  here  involved. 

Bearing  in  mind  the  great  variety  and  discrepancy,  in  this. 
respect,  in  the  great  number  of  separate  charters  or  acts  of  incor* 
poration,  as  well  those  granted  prior,  as  those  subsequent,  to  chapu. 
55  of  the  £.  S.  of  1846,  let  us  examine  the  seventh  section  of  the 
chapter,  remembering,  however,  that  it  was  not  competent  for  the 
legislature,  by  these  general  provisions,  to  take  away  from  any  pre- 
viously existing  corporation  any  corporate  right  granted  by  the 
charter,  and  that  it  was  equally  incompetent,  by  any  of  these  pro* 
visions,  to  tie  the  hands  of  future  legislatures,  should  they  see  fit  to 
make  any  different  provisions  either  in  a  special  charter  or  by 
general  law.  Section  seven^  which,  by  its  context,  applies  generally 
to  all  corporations,  created  or  to  be  created,  in  the  State,  declares : 
"  Every  such  corporation  may  hold  land  to  an  amount  authorized 
by  law,  and  may  convey  the  same."  There  is  no  possible  view  in 
which  this  provision  was  necessary  for  any  purpose.  But  we  are 
bound  so  to  construe  it,  if  possible,  as  not  to  make  it  pure  nonsense. 
This  provision,  of  itself,  neither  gives  nor  takes  away  any  power 
whatever.  It  merely  recognizes  such  powers  as  any  such  corpora- 
tion then  had,  or  might  thereafter  have,  "  by  law.*'  If,  by  the 
terms,  **may  hold  land  to  an  amount  authorized  by  law,"  we  are  to 
understand  such  lands  only  as,  by  express  provision  of  statute,  they 
were  authorized  to  hold,  then  it  has  no  possible  force  or  operation 
whatever,  and  its  insertion  was  sheer  nonsense;  for,  in  such  case, 
the  corporation  would  take  their  authority  from  the  statute  confer- 
ring it,  and  not  from  this  general  provision,  which  can  neither  add 
to,  nor  take  from,  its  force;  and,  upon  this  theory  of  interpretation, 
no  possible  object  could  have  existed  for  its  enactment  When  a 
statute  expressly  confers  a  right,  it  does  not  need  another  statute  to 
declare,  or  to  give  it,  its  effect.  But  if  the  term,  "  authorized  by 
law,"  were  intended  to  include  those  incidental  powers  or  rights  to 
hold  lands,  which  result,  as  common-law  incidents,  from  the  creatioa 
of  a  corporation,  without  being  expressed,  so  far  as  such  incidenti 
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wore  not  restrained  by  the  legislature;  then^  though  the  statute 
was  not  necessary,  it  is  not  so  purely  nonsensical  as  it  would  be 
upon  the  other  interpretation ;  as  it  may  be  treated  as  a  declaratory 
statute  merely.  It  is  in  this  sense,  and  this  only,  that  it  can  hare 
any  supposable  or  possible  effect  upon,  or  a])plication  to,  the  various 
corporations  then  existing,  or  thereafter  to  be  created.  In  effect, 
therefore,  when  applied  to  such  corporations,  in  the  light  of  the 
existing  statutes  and  the  common  law,  the  provision  is  nothing 
more  than  a  declaration,  that  corporations  might  hold  and  convey 
lands,  wherever  this  common-law  right  was  in  no  way  restrained  by 
the  legislature. 

1  Qnd  no  other  statute,  then  in  force,  which  can  have  any  possible 
bearing  upon  the  question.  The  legislature  have,  in  no  respect 
material  to  the  present  case,  adopted  any  policy,  or  enacted  any 
statute,  modifying  the  generally  received  doctrine  of  comity.  And 
I  think  the  company  had  the  capacity  to  take,  and  did  take,  the 
title  to  the  lands,  and  that  their  deed,  with  that  of  McGuUough,  the 
mortgagee  and  trustee,  conveyed  the  title  to  the  plaintiff;  that  the 
court  erred  in  charging  to  the  contrary,  and  that  the  judgment 
should  be  reversed,  with  costs,  and  a  new  trial  awarded. 


CooLEY,  J.,  concurred. 

Campbell,  J.,  delivered  a  dissenting  opinion. 

Oeayeb,  J.|  did  not  sit 
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Judgmmt  of  another  State  v>?un  not  eondunve-^  Divorce  ^Jwri$dU4ion'-» 

Bigamy. 

To  an  Indictment  for  bigamy  defendant  set  up  a  dirorce  obtained  by  his  ttnX 
wife  in  Indiana.  The  record  in  the  divorce  case  recited  that  the  parties 
were  reeidenta  of  Indiana.  Held,  (1)  that  evidence  was  admiBSibie  to  show 
that  they  were  not  such  in  fact ;  (2)  that  if  the  parties  were  not  snch  reai 
denta  the  divorce  was  void  and  no  defense  to  the  indictment.  (See  note,  p,  274.) 
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Information  for  bigamy.    The  opinion  states  the  case. 
Dwight  Mayy  attorney-general^  for  people. 
Mason  d  Afelendy,  for  defendant 

CooLEY^  J.  This  defendant  has  been  conyicted  of  bigamy,  and 
now,  upon  exceptions^  asks  that  the  yerdict  be  set  aside.  Both  the 
marriages  were  admitted.  The  first  took  place  in  1857  ;  the  second 
was  to  one  Minnie  Kopp,  in  August,  1871,  while  the  first  wife  was 
still  liying.  The  defense  was,  that  before  the  second  marriage  the 
defendant  had  been  divorced  from  his  first  wife,  on  her  application. 
To  establish  this,  he  gave  in  evidence  a  copy  of  the  record  of  a  pro- 
ceeding in  the  court  of  common  pleas  of  Noble  county,  Indiana, 
which  contained:  1.  What  purported  to  be  a  complaint  of  Mary, 
the  first  wife,  against  the  defendant,  presented  at  the  October  term, 
1870,  averring  her  residence  in  Noble  county;  charging  defendant 
with  refusal  to  speak  with  or  treat  her  as  a  wife,  and  finally  with 
refusal  to  cohabit  with  her,  and  with  abandonment,  and  praying 
for  a  divorce;  2.  An  authority  from  the  defendant  to  one  Goodwin, 
an  attorney  of  Noble  county,  "  to  appear  for  me  in  any  court  of 
reconl  of  said  county,  and  answer  for  me,  and  waive  process  that 
my  wife,  Mary  Dawell,  may  procure  a  bill  of  divorce;"  3.  An  an- 
swer by  Goodwin,  on  behalf  of  defendant,  admitting  the  wife's 
residence  in  Noble  county,  but  denying  all  the  other  allegations  of 
the  complaint ;  4.  A  judgment  of  the  court,  rendered  on  the  third 
day  of  the  same  October  term,  purporting  to  be  based  on  evidence, 
and  declaring  the  marriage  dissolved. 

This  expeditious  proceeding,  in  which  the  defendant,  in  voluntarily 
appearing,  declares  his  purpose  to  be  to  enable  his  wife  to  obtain  a 
divorce,  bears  upon  its  face  such  evidence  of  collusion  as,  in  this 
State,  would  justify  the  setting  aside  of  the  decree,  whenever  attc^n- 
tion  should  be  called  to  the  facts;  and  we  do  not  doubt  that  such 
would  be  the  case  in  Indiana  also,  for  the  supreme  court  of  that 
State  has  very  carefully  laid  down  the  doctrine  that  divorces  by 
collusion  are  not  to  be  suffered  to  stand.  Scott  v.  Scoit,  17  Ind. 
309.  But  until  the  degree  should  be  set  aside  or  reversed  by  the 
action  of  a  competent  court,  it  could  not  be  treated  as  void  on  tha 
ground  here  indicated. 

The  prosecution  claimed  on  the  trial  that  the  whole  proceeding 
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was  Toid  for  want  of  jariddiciion ;  that  the  coarts  of  Indiana  nevei 
bad  any  authority  to  decree  a  divorce  between  the  parties,  and  that 
the  decree  in  the  case  was  procured  by  a  fraud  upon  the  law  and 
deception  practiced  upon  the  court.  To  e>tablish  this  they  intro- 
duced evidence  tending  to  show  that  the  said  Mary  Dawell  and 
William  Dawell,  mentioned  in  said  record,  were,  during  the  whole 
of  the  year  1870,  residents  of  the  county  of  Sl  Joseph,  and  State  of 
Michigan,  and  that  they  had  resided,  and  still  continued  to  reside, 
in  said  county  of  St  Joseph,  in  the  same  house,  for  more  than  two 
years  preceding  the  time  of  trial  (January  25,  1872),  and  never 
resided  in  the  State  of  Indiana,  and  that  during  that  time  the  said 
Minnie  Eopp  had  resided  with  them.  The  prosecution  then  intro- 
duced the  said  Goodwin  as  a  witness,  who  testified  as  follows :  '^I 
resided  at  Eendallville,  Indiana,  in  October,  1870  ;  am  by  profession 
an  attorney  at  law."  Being  then  shown  the  Noble  county  record, 
he  proceeded :  **  1  have  knowledge  of  this  case ;  I  appeared  for  the 
defendant,  William  Dawell,  in  said  court ;  I  had  what  purported  to 
be  authority  to  a}>pear  for  him,  handed  me  by  Mr.  J.  B.  Wade, 
attorney  for  plaintiff  in  said  proceeding;  I  hare  before  me  the 
original  authority;  it  is  in  writing;  I  think  I  know  Mr.  Wade's 
handwriting;  I  have  seen  him  write;  the  body  of  this  is  in  Mr. 
Wade's  handwriting;  the  signature  is  that  of  some  other  person ;  I 
find  the  record  to  contain  a  true  copy  of  the  original  authority 
handed  me  by  Mr.  Wade;  I  filed  the  paper  with  the  clerk  of  said 
court  of  common  pleas  of  Noble  county,  in  said  cause ;  I  drew  an 
answer  for  said  defendant  in  said  cause,  at  the  request  of  said  J.  B, 
Wade,  and  caused  it  to  be  filed  ;  I  met  Mr.  Wade  at  Albion ;  he  said 
he  had  a  divorce  case  in  court  there,  and  showeil  mc  this  authority 
for  me  to  appear;  I  received  it;  Mr.  Wade  and  the  judge  were  con- 
versing about  the  matter;  Mr.  Wade  asked  me  to  make  certain 
admissions  as  to  residence  of  the  plaintiff;  he  told  me  the  parties 
lived  near  Wolcottville,  in  Moble  county,  Indiana,  and  had  for  the 
last  two  or  three  years;  I  did  so,  and  waived  service  of  process  in 
the  answer,  at  Wade's  request ;  I  never  saw  the  defendant  in  that, 
nor  until  here  in  court  in  this  case;  I  received  no  compensation 
except  the  thanks  of  Mr.  Wiide." 

Upon  this  evidence  the  counsel  for  the  defendant  made  several 
requests  for  instructions  to  the. jury,  the  substance  of  which  was, 
that  the  record  of  divorce  in  Noble  county  was  a  complete  protec- 
tion to  the  defendant  in  this  prosecution,  even  though  the  divorce 


JULY  TEEM,  1872.  263 


People  ▼.  Dawell. 


may  haye  been  obtained  by  frauds  eitlier  in  giving  the  court  jaris- 
diction  or  in  proving  the  allegations  of  the  petition;  that  the 
question  of  fraud  cannot  be  raised  except  by  the  parties  to  the 
record,  and  consequently  cannot  be  gone  into  in  this  proceeding ; 
and,  if  it  could  be^  no  evidence  has  been  given  in  the  case  having  a 
tendency  to  establish  it.  The  court  declined  these  requests^  and 
charged  the  jury  as  follows: 

'^  1.  The  defendant  in  open  court  having  admitted  his  first  mar- 
riage to  Mary  Dawell,  and  afterward  his  second  marriage,  in  this 
county,  to  Minnie  Kopp,  his  former  wife  being  then  still  alive,  as 
charged  in  the  information  against  him,  and  evidence  having  also 
been  offered  before  you  to  show  that  the  said  Mary  Dawell  and  the 
said  defendant  were,  at  the  time  of  said  last  marriage,  and  for  a  year  or 
more  next  preceding  had  been,  residents  of  this  county  of  St.  Joseph, 
which  is  not  controverted  by  the  said  defendant,  the  charge  of  poly- 
gamy, alleged  in  the  information,  is  prima  fade  made  out  against 
the  defendant,  and  the  burden  of  proof  is  upon  him  to  show  that 
prior  to  his  said  second  marriage  he  had  been  legally  divorced  from 
said  Mary  Dawell,  or  to  show  some  other  legal  excuse  or  justification 
under  the  statute. 

^^  2.  If  you  find  from  the  evidence  that  at  the  time  the  alleged 
proceedings  for  a  divorce  were  instituted,  and  a  decree  of  divorce 
obtained  in  the  court  of  common  pleas  of  Noble  county,  Indiana, 
introduced  in  evidence  on  behalf  of  the  respondent  in  this  case,  the 
said  Mary  Dawell  and  the  respondent  were  each  of  them  actual  resi- 
dents of  this  State,  and  had  been  for  a  year  or  more  immediately 
preceding  the  time  of  instituting  the  said  proceedings,  and  the 
obtaining  of  the  said  decree,  and  were  neither  of  them  at  the  time 
residents  of  the  State  of  Indiana,  then  the  said  decree  of  divorce  is 
no  defense  to  this  prosecution. 

"  3.  If  you  find  from  the  evidence  that  the  said  first  wife,  Mary 
Dawell,  and  the  said  defendant,  at  the  time  the  said  proceedings 
were  instituted,  and  the  said  decree  of  divorce  obtained,  in  the 
court  of  common  pleas  of  Xoble  county,  Indiana,  were  neither  of 
them  residents  of  said  State  of  Indiana,  but  were  residents  of  this 
State,  and  that  said  proceedings  were  commenced  by  agreement  or 
collusion  between  the  said  parties,  in  this  State,  to  obtain  a  divorce 
in  the  State  of  Indiana,  then  such  decree  is  no  defense  in  this  prose* 
cution. 

''  4.  If  yon  find  from  the  evidence  that  said  proceedings  for  a 


2\]i  MICHIGAN, 


People  y.  Dawell. 


divorce  iu  the  court  of  common  pleas  of  Noble  count j,  Indiana, 
were  instituted  by  the  said  defendant  in  this  case,  William  Dawell, 
without  the  knowledge  or  consent  of  his  said  first  wife,  Marj 
Dawell,  and  that  she  neyer  actually  appeared  in  the  case,  and  never 
aathorized  any  one  to  appear  for  her  in  said  proceeding,  then  said 
decree  is  no  defense  to  this  action. 

**  5.  If  you  find  that  either  of  the  parties  was  a  resident  of  Indi* 
ana  at  the  time  said  proceedings  were  instituted  and  said  decree  of 
diTorce  obtained,  and  that  both  parties  voluntarily  appeared  in  the 
said  suit,  or  authorized  their  appearance  to  be  entered  therein,  then 
said  decree  is  a  perfect  defense  to  this  action." 

The  defendant  insists  that  all  these  charges,  except  the  last,  were 
erroneous,  and  it  is  upon  exceptions  to  these,  and  to  the  admission 
of  the  evidence  upon  which  they  were  based,  that  we  are  now  to 
review  the  trial. 

It  is  worthy  of  notice  at  the  outset  that  neither  the  first  wife  nor 
the  attorney  who  nominally  appeared  for  her  in  the  State  of  Indi- 
ana was  made  a  witness  on  the  trial.  It  was  not  in  the  power  of 
the  prosecution  to  make  a  witness  of  the  first  wife,  except  with 
defendant's  assent;  but  he  was  at  liberty  under  our  statutes  to  call 
her  if  he  saw  6t  to  do  so.  Neither  could  the  prosecution  take  the 
testimony  of  the  attorney,  by  commission;  but  the  defendant  might 
have  done  so,  if  he  supposed  that  any  facts  within  his  knowledge 
would  be  of  service  to  the  defense.  These  facts  may  be  of  no 
importance  to  the  decision  of  this  cause,  but  they  are  not  to  be 
overlooked  when  we  come  to  consider  the  consequences  to  which 
the  doctrines  maintained  on  behalf  of  the  defense  must  load.  The 
decree  of  divorce  under  consideration  was  obtained  either  by  fraudu- 
lent collusion  between  the  parties,  or  if  not  by  collusion,  then  the  hus- 
band must  have  caused  the  complaint  to  be  filed  in  the  wife's  name, 
and  practiced  a  fraud  upon  her,  as  well  as  upon  the  law  and  the  court. 
The  appearance  of  the  record,  as  I  have  already  said,  indicates  collu- 
sion, but  it  is  a  most  significant  circumstance  that  the  only  party  who 
by  the  evidence  is  shown  in  any  manner  to  have  had  any  thing  to  do 
with  the  case,  is  the  defendant  himself,  who  was  the  accused  party.  If 
the  authority  to  appear  for  him  was  genuine,  as  we  must  presume  it 
to  have  been,  since  the  defendant  relies  upon  it,  he  appears  to  have 
been  a  party  willing,  anxious,  and  eager  to  have  his  own  turpitude 
established  immediately ;  he  waives  service  of  process,  and  the  pro- 
ceeding is  accelerated  in  a  manner  wholly  unknown  to,  and  inad- 
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missible  under,  the  laws  of  this  State.  The  attorney  who  nominally 
acts  for  the  plaintiff,  in  fact,  is  shown  to  be  acting  for  the  defend- 
ant, to  the  extent,  at  the  least,  of  drafting  an  anthoritj  to  appear, 
and  of  securing  an  attorney  to  put  in  a  sham  defense,  the  principal 
purpose  of  which  seems  to  have  been  falsely  to  admit  the  factd  giv- 
ing the  court  jurisdiction.  From  the  evidence  all  the  inferent^es 
are  against  the  wife  having  ever  had  any  thing  whatever  to  do  with 
the  case ;  her  mouth  is  closed ;  she  cannot  tell  her  own  story,  and 
the  prosecution  cannot  compel  the  attorney  who  nominally  acted 
for  her,  to  tell  his,  though  the  defendant  might  have  done  so.  We 
cannot  know,  therefore,  whether  the  wife  was  aware  of  the  filing 
of  the  complaint  in  her  name  or  not,  unless  the  defendant  sees  fit 
to  open  to  us  the  sources  of  information  ;  but  as  we  catch  not  a 
single  glimpse  of  her  as  an  actor  in  the  transaction  anywhere,  and 
the  attorney  nominally  appearing  for  her  is  shown  to  have  been 
really  acting  for  the  husband,  it  is  not  a  violent  presumption,  that 
the  wife  may  have  been  ignorant  of  the  whole  proceeding,  and 
that,  in  its  inception,  in  the  employment  of  counsel,  in  the  false 
admission  of  facts,  and  in  its  conclusion,  it  was  an  unmitigated  out- 
rage upon  her  rights,  perpetrated  under  her  husband's  direction 
and  at  his  expense,  for  the  gratification  of  his  own  desires. 

But  I  do  not  propose  to  consider  very  particularlj  the  speei-ix 
facts  of  this  case,  but  rather  to  examine  the  principle  that  underlies 
them,  in  order  to  determine,  if  possible,  how  far  the  defendant  is 
correct  in  his  position,  that  the  divorce,  notwithstanding  its  fraudu- 
lent character,  is  a  complete  defense  in  this  proceeding.  This  ques- 
tion, as  it  appears  to  me,  is  one  of  the  most  serious  and  important 
which  we  ever  have  had  occasion  to  consider ;  and  it  vitally  con- 
cerns the  good  order  and  reputation  of  the  State,  and  the  morals  of 
its  people.  In  its  essence  it  is  no  more  or  less  than  this:  Does  tlie 
State  of  Michigan  establish  and  control  the  domestic  relations  of  its 
own  citizens,  or  do  they  exist  and  continue  only  at  the  discretion 
of  the  inferior  courts  of  another  State  ? 

In  considering  this  subject  I  do  not  have  occasion  to  call  in  ques- 
tion the  wisdom  of  the  divorce  laws  of  our  sister  State,  or  the  justice 
or  propriety  with  which  those  laws  have  been  administered  by  the 
supreme  judicial  tribunal  of  that  State.  The  decisions  of  that 
tribunal  have,  in  the  main,  I  think,  been  wise  and  sound,  and  such 
au  we  all  concur  in ;  but  it  is  a  fact,  which  I  think  I  may  justly  say 
is  well  known  and  understood,  that  in  the  inferior  tribunals  of  thai 
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State,  divorces  are  obtained  with  more  facility  than  in  the  drcnit 
oourts  of  Michigan,  and  that,  in  consequence,  married  persons  in 
tbis  State,  discontented  in  their  relations,  or  smitten  with  a  new 
passion,  but  having  no  good  cause  for  divorce,  have  frequently,  and 
sometimes  under  very  outrageous  circumstances,  resorted  to 
Indiana  and  obtained  a  decree  purporting  to  dissolve  their  marriage 
relations. 

Now  I  understand  the  rule  to  be,  that  to  give  the  courts  of  any 
State  jurisdiction  over  the  marriage  relation  between  a  husband 
and  his  wife,  one  of  the  parties,  at  least,  must  have  a  domicile 
within  that  State.  Some  of  the  judicial  decisions  make  further 
requirements;  but  no  court  has  ever  held  that  any  less  could  be 
demanded.  It  is,  then,  and  must  be,  admitted  on  all  hands,  that  while 
these  parties  had  their  residence  within  this  State,  the  courts  of 
Indiana  had  no  authority  to  consider  the  question  of  divorcing 
them.  That  was  a  matter  which  pertained  exclusively  to  the  author- 
ities of  this  State.  Our  legislation  forbids  plural  marriages,  but 
establishes  exceedingly  liberal  regulations  for  divorce,  under  which 
parties  who  are  wronged  in  their  marriage  relations,  are  enabled  to 
have  them  severed,  on  showing  cause.  But  we  do  not  think  it  con- 
ducive to  good  morals,  or  public  decency,  that  married  parties 
should  be  allowed  to  change  spouses  at  discretion,  or  that  a  husband 
who  had  tired  of  his  wife,  whose  charms  perhaps  had  faded  in  the 
bearing  and  nursing  of  his  children,  should  be  at  liberty  at  any  time, 
by  going  through  some  formal  proceeding  in  court,  to  turn  her  out 
of  his  doors,  that  he  might  supplant  her  with  some  fresher  beauty. 
All  our  legislation  has  been  framed  in  the  belief  that  the  marriage 
tie  should  be  indissoluble,  except  upon  cause  shown ;  and  of  the 
suflBciency  of  this  cause  the  parties  themselves  are  not  allowed  to 
be  the  judges.  This  is  the  view  that  obtains  in  this  State.  It 
may  be  right,  or  it  may  be  wrong.  There  have  been  those  within 
the  limits  of  the  State  who  thought  polygamy  proper,  and  others 
who  have  believed  that  marriage  should  be  only  during  the  good 
])leasure  of  the  parties ;  but  the  prevailing  sentiment  has  condemned 
these  notions  as  licentious  and  demoralizing,  and  has  forbidden, 
under  severe  penalties,  their  practical  realization  within  this  State, 
If  other  States  or  countries  hold  diflFerent  opinions,  they  can  embody 
them  in  their  own  legislation,  if  they  see  fit;  but  it  will  be  con- 
ceded that  they  have  no  right  to  invade  our  jurisdiction  to  right 
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ftny  wrongs  which  they  may  suppose  to  exist  in  our  laws  upon  this 
subject. 

It  is  clear,  then,  that  the  court  in  Indiana  had  no  authority  to 
decree  a  divorce  between  these  parties.  Any  wrong  against  the  mar- 
riage relation  between  them,  concerned  this  State,  and  not  that ; 
and  was  inquirable  into  by  the  courts  of  Michigan,  and  not  by  those 
of  Indiana*  But  if  the  decree  was  granted  without  authority,  why 
is  it  not  absolutely  and  for  all  purposes  void  ? 

To  this  it  is  replied,  that  the  record  shows  a  finding  by  the  Indi- 
ana court  that  the  parties  resided  in  that  State,  and  that  this  finding 
is  conclusive  upon  the  question  of  jurisdiction,  except  on  motion  in 
Hbe  same  court  to  vacate  the  decree.  That  doctrine  brings  us  to 
this:  That  although  the  Indiana  court  had  no  jurisdiction  to  divorce 
two  of  our  citizens,  yet,  having  assumed  to  do  so,  on  the  false  state- 
ment of  one  or  both  of  the  parties,  that  they  resided  in  Indiana,  the 
decree  is  absolutely  binding,  unless  the  court  sees  fit  to  vacate  it. 
In  other  words,  the  marriage  relation  between  two  of  our  citizens 
depends  upon  the  discretion  of  a  foreign  court,  which  by  law  has  no 
concern  with  it  whatever.  Such  a  doctrine  is  not  only  monstrous 
in  its  results,  but  it  has,  as  I  conceive,  no  support  whatever  in 
authority.  It  has  been  held  invariably,  that  a  foreign  judgment  is 
open  to  be  assailed  by  evidence  showing  a  want  of  jurisdiction.  The 
only  question  in  dispute  has  been,  whether  the  recitals  in  the  record 
of  the  appearance  of  the  parties  could  be  disproved  for  this  purpose 
—  some  cases  holding  that  they  could,  others  that,  in  the  case  of  a 
judgment  of  a  sister  State,  they  could  not  That  particular  ques- 
tion, as  an  abstract  one,  I  do  not  discuss,  because  I  conceiye  there  is 
a  diflference  between  disproving  recitals  of  jurisdiction  of  the  parties 
and  jurisdiction  of  the  subject-matter  in  divorce  cases,  which  is  the 
point  involved  here.  If  this  might  not  be  disproved,  a  party  seek- 
ing a  divorce  need  only  apply  for  it  in  some  distant  country,  and 
find  suitable  tools  to  aid  his  fraud,  and  the  difficulty  and  expense 
attending  a  proceeding  to  exhibit  the  facts  to  the  satisfaction 
of  the  same  court  would,  in  most  cases,  be  so  great  as  abso- 
lutely to  preclude  the  attempt.  Thus  it  would  be  easy  to  give 
to  the  courts  of  any  country  whose  jurispinidence  we  recognize  as 
that  of  a  civilized  people,  the  power  to  divorce  one  of  our  citizens, 
under  circumstances  of  wrong  and  outrage  upon  the  other  party, 
and  yet  no  practicable  remedy  be  open  to  the  party  wronged.  And 
even  if  a  practicable  remedy  were  open  to  the  party,  if  he  should 
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see  fit  not  to  pursue  it,  there  would  be  none  whatever  for  the  State 
among  whose  citizens  disorder  and  license  would  thus  be  introduced. 
But  it  is  said  that  if  the  parties  appear  in  the  case,  the  question 
of  jurisdiction  is  precluded.  That  might  be  so  if  the  matter  oi 
divorce  was  one  of  private  concern  exclusively.  But  such  is  not  the 
case  under  our  laws,  nor  will  it  ever  be  until  it  comes  to  be  under* 
stood  that  parties  have  the  right  to  marry  and  nnmarrj  at  pleasure, 
and  that  if  they  choose  to  trade  spouses,  it  is  the  concern  of  nobody 
but  themselves.  Such  an  understanding  would  require  a  considerable 
change  in  the  existing  laws  of  this  State.  As  those  laws  now  are, 
there  are  three  parties  to  every  divorce  proceedijig —  the  husband, 
the  wife  and  the  State;  the  first  two  parties  representing  their 
respective  interests  as  individuals  ;  the  State  concerned  to  guard  the 
morais  of  its  citizens,  by  biking  care  that  neither  by  collusion  nor 
otherwise  shall  divorce  be  allowed  under  such  circumstances  as  to 
reduce  marriage  to  a  mere  ti-mponiry  arrahgement  of  conscience  or 
passion.  The  State  of  Indiana  has  recognized  this  fact,  in  requiring 
an  appearance  in  divorce  suits  by  a  public  officer,  whose  duty  it 
should  be  to  see  that  a  legal  case  was  established  {2  Rev.  Stat.  238) ; 
and  though  we  have  no  similar  statutory  requirement  in  this  State, 
we  have  always  recognized  the  principle,  and  the  court  has  consid- 
ered it  its  duty  to  inquire  specially  into  collusion  in  every  case,  and 
to  deny  a  divorce  wherever  collusion  appeared,  even  though  a  satis- 
factory case  might  seem  to  have  been p?'i?7ia  facie  eatuhlished.  Such 
being  the  case,  suppose  we  admit  that  the  parties  to  the  marriag« 
may  be  bound  by  their  voluntary  appearance  in  the  foreign  juris- 
diction, how  does  that  affect  the  present  case  ?  How  and  in  what 
manner  did  the  Indiana  court  obtain  jurisdiction  of  the  third  party 
entitled  to  be  heard  in  this  proceeding ;  that  is  to  say,  of  the  State 
of  Michigan?  Has  this  State  ever,  directly  or  indirectly, consented 
that  a  matter  of  high  interest  to  itself,  and  no  way  concerning  the 
people  of  Indiana,  shall  be  tried  by  the  tribunals  of  the  latter  State  ? 
Has  it  ever  waived  its  right  to  govern  the  domestic  relations  of  its 
own  citizens,  and  consented  that  an  inferior  judicial  officer  of 
another  State,  in  whose  choice  its  electors  have  not  been  consulted, 
may  exercise  over  them,  with  or  without  the  consent  of  parties,  a 
power  of  final  control?  Those  who  insist  upon  the  validity  and 
binding  force  of  this  decree  should  be  able  to  point  out  how  and  in 
what  manner,  by  what  written  or  oral  consent,  or  through  what 
leglect  or  default,  this  third  party  has  lopt  its  right  to  have  its  own 
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concerns  passed  upon  by  its  own  courts,  or  has  handed  them  over 
to  a  foreign  authority.  Nothing  in  this  record  shows  such  consent 
or  such  waiver,  even  if  it  were  competent  for  the  State  to  give  it ; 
all  that  appears  here  is,  falsehood  and  fraud,  practiced  and  employed 
upon  the  tribunals  of  another  State,  in  order  to  induce  them  to 
take  cognizance  of  a  controversy  which  belongs  to  the  tribunals  of 
this  State;  but  which,  for  some  unexplained  reason,  certainly  not 
an  honest  one,  the  parties,  or  the  acting  one  of  them,  are  unwilling 
to  submit  to  the  proper  court. 

This  third  party,  therefore,  not  having  consented  to  the  proceed- 
ings, expressly  or  impliedly,  and  the  foreign  tribunal  having  con- 
fessedly no  authority  over  the  subject-matter  unless  it  could  obtain  it 
by  consent,  there  would  seem  to  be  very  little  more  to  be  said  upon 
this  case.  As  to  the  State,  at  least,  the  divorce  must  be  void,  and 
the  State  has  very  properly  treated  it  as  void,  by  instituting  this 
prosecution.  And  the  State  has  obviously  no  other  remedy  for  the 
wrong  done  it;  for,  as  a  State,  it  cannot  appear  in  tlie  foreign  court 
to  ask  that  the  fraudulent  divorce  be  vacated. 

It  is  insisted,  however,  with  great  earnestness,  tliat  whatever 
might  have  been  the  case  otherwise,  the  provision  in  tlie  constitu- 
tion of  the  United  States  that  full  faith  and  credit  shall  be  given  in 
each  State,  to  the  public  acts,  records,  and  judicial  proceedings  of 
every  other  State  (Const  U.  S.,  art.  4,  §  1),  will  preclude  our 
inquiry  into  the  validity  of  this  divorce.  If  that  provision  of  the 
constitution  could  be  so  construed  as  to  protect  and  make  valid  a 
fraudulent  proceeding  like  the  one  in  question,  it  would  certainly 
be  a  most  singular  perversion  of  its  original  pui-pose.  The  pro- 
vision itself  was  eminently  wise  and  proper.  It  had  for  its  object 
to  prevent  any  such  weakening  of  the  bonds  of  the  Federal  Union, 
as  might  follow  from  the  States  disregarding  what  was  due  to  cour- 
tesy and  comity  when  their  respective  proceedings  should  come 
under  consideration,  and  opening  anew  the  controversies  and  ques- 
tions, which,  in  the  jurisdiction  having  properly  and  primarily  the 
control  of  them,  had  once  been  determined.  Its  whole  purpose  and 
aim  was  in  the  direction  of  justice,  comity,  and  good  neighborhood 
between  the  States;  and  it  would  be  most  remarkable  if  it  could 
now  be  employed  to  bolster  up  a  proceeding  where  a  court  of  one 
State  has  interfered  in  a  matter  which  wholly  pertains  to  the  con- 
oems  of  another  State  ;  which  is  within  the  exclusive  jurisdiction 
of  soch  (ytber  State,  and  relates  to  it^  citizens  exclusively;  which  it 
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is  impertinent  for  such  court,  in  any  manner,  to  meddle  with,  and 
which  justice,  as  well  as  every  principle  of  comity,  requires  such 
court  to  let  alone.  If  the  constitutional  provision  can  be  so  em- 
ployed, then  I  do  not  hesitate  to  say,  that  it  is  capable  of  accom- 
plishing more  evils  than  it  has  the  power  to  prevent,  and  that,  too, 
in  the  very  direction  in  which  its  good  influences  were  anticipated. 
For  the  effect  is,  to  destroy  the  inter-state  comity,  and  good  neigh- 
borhood, by  enabling  one  State  to  extend  its  laws  and  legal  pro- 
cedure into  the  domain  of  its  neighbor;  to  subject  the  citizens  of 
such  neighbor  to  its  own  control  in  their  most  important  relation 
of  life,  and  to  introduce  among  them  practices  which  their  own 
laws  regard  as,  in  a  very  high  degree,  vicious  and  demoralizing. 
What  could  possibly  tend,  in  a  greater  degree,  to  destroy  the  good 
feeling  existing  between  the  people  of  Michigan  and  the  people  of 
Indiana,  as  citizens  of  one  common  country,  than  to  have  it  under- 
stood, that  the  courts  of  the  latter  State  were  in  the  practice  of 
divorcing  the  citizens  of  the  former  at  discretion,  in  entire  disregard 
of  the  local  law,  and  of  all  the  rules  which  have  been  established 
here  in  the  interest  of  good  morals  and  public  justice  ?  Can  the 
l>eople  of  Michigan  regard  a  case  like  the  one  before  us,  as  any  thing 
else  than  a  wrong  to  their  jurisdiction,  and  an  invasion  of  the  sov- 
ereign rights  of  the  State,  and  will  not  their  attachment  to  the 
F^deral  constitution  be  weakened  if  they  are  to  be  told  that  such 
things  are  to  be  protected,  and  the  guilty  parties  shielded  under  its 
provisions ;  or,  at  least,  that  it  precludes  any  other  remedy  than  one 
which  rests  in  tha  discretion  of  an  officer  who  resides  beyond  the 
limits  of  the  State  to  which  the  parties  are  amenable,  to  whom  it 
will  be  only  at  much  expense  and  with  much  difficulty,  that  the 
proper  application  and  showing  for  redress  can  generally  be  made, 
and  who,  when  reached,  has  no  power  whatever  to  punish  the  guilty 
parties,  but  can  only,  at  most,  if  he  shall  see  fit  to  do  so,  deprive 
them  of  the  expected  fruits  of  their  misconduct  ? 

But  I  do  not  concede  that  the  Federal  constitution  will  properly 
admit  of  any  such  construction.  That  instrument  is  not  one  to  be 
construed  technically;  it  was  meant  to  subserve  great  and  beneficial 
ends;  and  any  narrow  and  technical  construction  that  makes  it 
defeat  those  ends,  and  work  mischief,  is  obviously  a  perversion  ol 
its  real  meaning.  The  provision  in  question  was  not  designed  to 
make  good  a  judgment  rendered  without  jurisdiction ;  its  object  was, 
80  far  as  judgments  are  concerned,  to  preclude  their  being  disre- 
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garded  in  other  States  when  a  proper  tribunal,  with  competent  juris- 
diction, had  rendered  them.  Many  decisions  of  the  Federal  courti 
were  cited  on  the  argument  for  the  defense,  but  none  of  them  holds 
that  a  void  judgment  is  validated  by  this  provision.  The  most  of 
them  were  cases  of  money  demands,  or  suits  for  property,  where  only 
the  parties  to  the  record  were  concerned,  and  the  rights  and  sover- 
eignty of  another  State  were  in  no  way  involved.  They  presented 
the  question  generally,  whether  the  defendant  had  been  properly 
brought  in ;  and  they  have  very  little  analogy  to  a  case  of  divorce, 
where  the  State,  the  third  party  concerned,  neither  does  nor  can 
appear  abroad,  and  where  the  defendant  can  easily  contrive  to  be 
the  sole  actor,  as  he  probably  was  in  this  case,  and  may  possibly 
bring  the  proceedings  to  the  knowledge  of  the  wife  for  the  first  time 
when,  armed  with  the  decree  of  the  foreign  court,  he  notifies  her  to 
leave  his  bed  and  board  to  make  room  for  a  new  comer.  The  case 
most  relied  upon  is  Clieever  v.  Wilson^  9  Wall.  108,  but  I  discover 
nothing  in  it  that  can  benefit  the  defendant.  It  does  not  appear  to 
have  been  disputed  there,  that  the  complainant  had  a  nominal  resi- 
dence in  the  jurisdiction  where  the  divorce  was  rendered,  but  it  was 
claimed  that  it  was  colorable  merely.  The  court,  without  deciding 
whether  the  finding  of  the  residence  by  the  record  could  be  dis- 
proved, held  that  no  adequate  testimony  had  been  introduced  for 
the  purpose.  The  point  here  involved  was,  therefore,  expressly  left 
undecided.  Moreover,  nothing  was  involved  in  that  case  but  prop- 
erty rights ;  and  as  it  was  clear  that  both  parties  appeared  and  were 
actors  in  the  divorce  proceedings,  they  and  their  privies  might  very 
properly  be  held  precluded  from  attaching  the  decree,  so  far  as  it 
affected  such  rights,  by  a  suggestion  of  their  own  fraud.  Obviously, 
that  would  be  a  very  different  thing  from  holding  that  a  State,  upon 
whose  laws  a  fraud  has  been  practiced,  is  precluded  from  showing 
the  fact,  by  a  false  recital  in  the  record  of  a  distant  court,  which 
recital  was  procured  to  be  made  by  the  same  fraud. 

Our  attention  has  also  been  called  to  the  recent  case  oiKinniery* 
Kinniery  45  N.  Y.  635, 6  Am.  Rep.  132,  which  is  supposed  to  overrule 
a  considerable  number  of  former  New  York  cases  decided  in  harmony 
with  the  views  I  have  here  expressed.  If  it  does  overrule  them,  it  ii 
opposed  to  a  very  great  weight  of  American  authority,  and  I  refer  to 
the  following  cases  in  support  of  this  opinion  :  Barber  v.  Rooty  10 
Mass.  260  'y  Hanover  v.  Turner,  14  id.  227 ;  Lyon  v.  Lyon,  2  Gray, 
307 ;  (Jliase  v.  Chasey  6  id,  167;  Smith  v.  Smithy  13  id.  209 ;  Shannon 
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T.  SJiannoHy  4  Allen,  134;  Leith  v.  Leithy  39  X.  H.  20;  Pawling  t. 
BircTs  Ex'rs,  13  Jolins.  192  ;  Borde?i  v.  Filch,  15  id.  121 ;  Vischer 
T.  Vischer,  12  Barb.  640;  McGiffert  v.  McGiffert,  31  id.  69;  Kerr 
V.  Kerr,  41  N.  Y.  272 ;  Todd  v.  ^err,  42  Barb.  317.  And  see  Ma- 
guire  v.  Muguire,  7  Dana,  181 ;  Ditson  t.  Ditson^  4  R.  I.  87 ;  Smith 
T.  Smith,  4  Greene  (Iowa),  271 ;  Thompson  v.  iSa/c,  28  Ala.  12 ;  Par^ 
ish  V.  Parish,  32  Ga.  653. 

But  in  terms  it  overrules  only  the  case  of  Jackson  t.  Jacksofi^  1 
Johns.  424,  in  which  the  court  held  that  the  wife  could  not  acquire 
a  domicile  separate  from  her  husband  —  in  which  I  agree  that  it 
erred  —  and  also  that  the  parties  were  not  bound  by  a  decree  for 
alimony  made  between  them  in  a  case  in  which  they  had  Toluntarily 
appeared  in  another  State  —  in  which  particular  it  is,  perhaps^ 
opposed  to  Cheever  v.  Wilso?i,  above  cited.  In  this  regard  I  have 
no  occasion  to  question,  in  the  least,  the  case  of  Kitmier  y.  Kinnier. 
But  some  of  the  language  of  that  case  does  not  appear  to  me  to 
have  been  weighed  and  considered  with  the  attention  which  im- 
portant cases  usually  receive  in  that  learned  court  The  question 
arose  upon  demurrer  to  a  complaint  filed  by  one  who  had  married  a 
woman  whose  previous  husband,  it  was  alleged,  had  procured  a 
divorce  from  her  by  collusion,  in  a  State  distant  from  that  in  which 
they  resided.  The  purpose  was  to  annul  the  second  marriage.  The 
complaint  alleged  that  the  first  husband  went  to  such  distant  State, 
in  order  to  procure  a  divorce  for  a  cause  which  would  not  be  recog- 
nized in  the  State  of  his  residence,  and  in  order  to  evade  the  laws 
of  that  State;  that  the  wife  followed  him,  and  by  collusion  the 
divorce  was  procured.  The  court  held  that  this  complaint  did  not 
show  the  divorce  to  have  been  invalid.  It  is  said  (p.  539):  "The 
court  had  jurisdiction  of  the  subject-matter  of  the  action ;  that  is, 
it  had  jurisdiction  to  decree  divorces  according  to  the  laws  of  that 
State ;  and  every  State  has  a  right  to  determine  for  itself  the  ground 
upon  which  it  will  dissolve  the  marriage  relation  of  those  within  its 
jurisdiction.  The  court  had  also  jurisdiction  of  the  parties  by  the 
voluntary  appearance  of  the  defendant"  With  great  respect,  it 
appears  to  me  there  are  several  misconceptions  in  this  statement 
The  "  subject-matter  of  the  action  **  was  not  the  question  of  divorce 
in  general,  but  was  the  marriage  relation  between  the  very  parties 
to  that  suit;  and  that  subject-matter  neither  was,  nor  could  be 
within  the  jurisdiction  of  the  court,  if  the  parties  had  no  domicile 
within  the  State  from  whioh  the  court  derived  its  powers ;  for  the 
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obvioas  reason  that  the  State  itself,  having  no  jurisdiction  over  the 
marriage  relation  between  such  parties,  could  confer  none  upon  its 
courts.  Furthermore,  it  is  not  true,  that  "every  State  has  a  right 
to  determine  for  itself  the  ground  upon  which  it  will  dissolve  the 
marriage  relation  of  those  within  its  jurisdiction,"  if  by  this  is 
included  those  who  are  only  in  person  within  its  limits,  but  have 
their  residence  elsewhere.  Will  it  be  seriously  claimed  that  any 
State  might  enact  a  law  that  citizens  of  other  States  might  be 
divorced  at  pleasure  in  its  courts,  by  simply  applying  in  person  for 
the  decree  ?  Would  not  every  other  State  be  likely  to  protest,  with 
emphasis  and  indignation,  that  any  such  law  was  an  invasion  of 
their  sovereignty,  and  an  attempt,  by  indirect  methods,  to  control 
the  domestic  relations  of  their  citizens  ?  But  if  such  a  law  could 
not  be  valid,  how  can  it  be  truly  said,  that  a  court,  whose  authority 
cannot  possibly  be  broader  than  that  of  the  State  which  created  it, 
had  "jurisdiction  of  the  parties  by  the  voluntary  appearance  of  the 
defendant/'  when  such  voluntary  appearance  could  no  more  bring 
the  subject-matter  of  the  suit  within  the  jurisdiction  of  the  court 
than  in  ejectment  it  could  bring  the  land  from  a  distant  State,  and 
enable  the  court  to  pass  upon  the  right  to  its  possession.  The 
fallacy  which  runs  through  this  New  York  decision,  though  not  dis- 
tinctly expressed,  is,  that  divorce  is  a  matter  which  concerns  the 
parties  only,  and  consequently  they  may  carry  the  cause  of  action 
with  them  wherever  they  go,  notwithstanding  their  domicile  may 
remain  unchanged.  This  fallacy,  I  trust,  is  sufficiently  exposed  in 
what  has  already  been  said. 

The  subject-matter  of  a  divorce  suit  is  just  as  much  local  aa 
the  subject-matter  of  a  suit  in  ejectment.  It  is  the  status  of  the 
parties,  permitted,  regulated  and  controlled  by  the  law  of  their 
domicile,  which  is  to  be  passed  upon  and  determined;  and  the 
appearance  of  the  parties  in  a  foreign  jurisdiction  does  nothing 
whatever  toward  transferring  this  subject-matter.  It  cannot  by 
any  possibility  be  brought  under  the  cognizance  of  a  foreign  court; 
and  it  is  nothing  less  than  an  absurdity  to  ask  of  us  to  recognize 
and  give  effect  to  a  decree  of  divorce  granted  abroad,  by  a  court 
without  authority,  in  evasion  of  our  laws,  and  in  fraud  or  contempt 
of  our  jurisdiction.  To  permit  one  of  our  own  citizens  who  had 
obtained  a  decree  of  divorce  abroad,  to  turn  his  wife  out  of  doors  in 
this  State  under  it,  would  be  scarcely  less  preposterous  than  to  suffer 
a  writ  of  possession  to  be  executed  in  this  State  on  a  judgment  in 
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qectment  rendered  abroad.  If,  however,  the  abBordity  of  the  case 
were  its  worst  feature,  the  public  woald  be  less  oonoerned  with  it 
than  they  are  now ;  but  we  cannot  shat  our  eyes  to  the  £act,  that 
these  diyorces  are  always  fraudulent,  are  often  obtained  by  perjury, 
:l  many  cases  are  had  secretly,  and  without  any  suspicion  on  the 
part  of  one  party  that  such  a  proceeding  is  being  taken,  and  that 
they  tend,  in  defiance  of  our  laws,  to  make  marriage  a  mere  pro- 
visional arrangement,  which  the  parties  may  bre«k  up  at  will. 
Moreover,  the  foreign  court  has  no  power  to  make  such  provisiou 
for  the  wife  and  children  as,  in  many  cases,  would  be  necessary  to 
prevent  their  being  thrown  upon  the  charities  of  the  worlds  and  if 
it  had,  it  would  generally  be  kept  in  ignorance  of  the  facts,  and 
therefore  incompetent  to  make  such  provision.  Such  circumstances 
are  not  exceptional;  when  residents  of  our  State  find  its  liberal 
divorce  laws  insufficient  for  their  purposes,  and  resort  to  a  foreign 
jurisdiction,  it  is  generally  because  they  seek  to  accomplish  some- 
thing which  no  court,  fully  possessed  of  the  facts,  could  honestly 
grant,  and  to  which,  consequently,  deception  and  fraud  are  essential, 
and  in  general,  perjury  also. 

I  think  the  exceptions  are  not  well  taken,  and  that  the  cirouit 
court  should  be  advised  to  proceed  to  judgment 


CuKiSTiAKCY,  Ch.  J.,  concurred. 
Campbell,  J.,  delivered  a  dissenting  opinion. 


NoTK.  — The  foroKoing  decision,  bo  far  as  It  relates  to  the  Introduction  of  eTldeno* 
to  contradict  the  rect^rd  In  the  divorce  case,  Is  auBtained  by  the  more  recent  decialon 
of  the  United  States  Supreme  Court  In  Thonipmn  v.  Whitman,  which  Is  given  in  full 
In  the  note  to  Marx  v.  Fore^  11  Am.  Hep.  435.  lu  that  case  It  was  held  that  the  iwoord 
of  a  Judgment  rendered  In  another  State  may  be  contradicted  as  to  the  facts  uecfls- 
saiT  to  give  the  court  Jurisdiction ;  and  If  It  be  shown  that  such  facts  did  not  «xUt, 
tae  record  wUl  be  a  nullity,  notwithstanding  It  may  recite  that  they  did  exist.  B— 
alBo  Hofman  ▼.  Hoffman,  7  Am.  Bep.,  aw  (4A  N.  T.  80)*  and  the  note  thweto.  —  fimr. 
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■ -  -  I  I  T^ 

Lakk  Shore  and  Michigak  SouTHEBif  Bailboad  Compact  t. 

Pebkins. 

(»Mloh.8S0.) 
Oairritn  of  Ike  ttock  not  common  earrioTM^Burdon  of  proof. 

Aetion  on  the  case  against  a  railroad  company,  as  common  carriers,  for  refusing 
to  carry  and  for  delay  in  carrying  live  stock.  Held,  (1)  that  carriers  of  live 
stock  are  not  ordinarily  common  carriers ;  (2)  that  the  harden  of  proof  was 
upon  the  plaintifT  that  defendant  had  assumed  to  convey  the  stOKck  as  com- 
mon carriers  or  that  they  possessed  the  character  of  common  carriers  of  live 
stock.   (See  note,  p.  282.) 

AcTiOK  on  the  case.    The  opinion  states  the  facts. 
Warner  Wing  and  JU,  R.  Waite^  for  plaintiff  in  error. 
A.  L.  Millardy  for  defendant  in  eiTor. 

Gbayes,  J.  This  was  an  action  on  the  case,  against  the  plaintifl 
in  error,  to  recover  damages  for  an  alleged  refusal  to  carry,  and  a 
delay  in  carrying,  certain  lire  stock  for  the  defendant  in  error. 

The  declaration  contained  three  counts,  and  the  portions  material 
to  the  present  inquiry  were  in  substance  as  follows  : 

The  first  averred  that  the  company  were  common  carriers  of  goods 
and  chattels  for  hire,  from  Clayton,  in  Lenawee  county,  in  this 
State,  to  Buffalo,  in  the  State  of  New  York,  and,  as  such  carriers, 
engaged  in  the  business  of  carrying  and  transporting  cattle^  sheep, 
and  hogSy  by  railroad  from  the  former  to  the  latter  place,  and  from 
and  to  other  places  on  the  line  of  tlieir  said  road,  in  October,  1869 ; 
and  it  then  sets  up  the  delivery  to  the  company,  and  their  reception 
as  such  carriers,  at  that  time,  of  certain  cattle,  sheep,  and  hogs  of 
defendant  in  error,  to  be  expeditiously,  and  with  all  reasonable  dis- 
patch, carried  and  conveyed  by  the  company,  as  snch  carriers,  to 
Buffalo,  and  there  to  be  delivered  to  defendant  in  error,  for  certain 
reasonable  reward  to  the  company.  That  the  company,  not  regard' 
ing  their  duty  as  such  carriers,  by  carelessness  and  negligence, 
delayed  the  carriage  for  ten  days,  to  the  damage  of  defendant  in 
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The  second  count  averred  that  the  company,  being,  as  sttited  in 
the  first  count,  such  common  carriers,  and  engaged,  as  such  car* 
rierSf  in  the  business  of  traus2)orting  cattle,  sheep,  and  bogs,  and 
other  goods,  in  and  bj  said  railroad  cars,  upon  a  railroad  of  the 
company,  from  Clayton  to  Buffalo,  at  the  time  stated  in  the  first 
count,  the  defendant  in  error  then  solicited  the  company,  as  such 
carriers,  to  receive  and  convey  for  him,  from  Clayton  to  Buffalo, 
certain  cattle,  sheep,  and  hogs,  belonging  to  him,  and  then  offered 
to  pay  therefor  the  requisite  price ;  but  that  the  company,  not 
regarding  their  duty  as  such  common  carriers,  refused  to  receive  and 
transport  any  of  said  property  within  a  reasonable  time,  namely,  ten 
days.  It  then  further  alleged  that,  after  such  refusal  and  lapse  of 
time,  the  company,  as  such  carriers,  did  receive  the  same  cattle, 
sheep,  and  hogs,  to  be,  expeditiously  and  without  unreasonable 
delay,  transported  by  them,  as  such  carriers,  to  Buffalo ;  and  then, 
not  regarding  their  duty  as  such  carriers,  but,  through  their  negli- 
gence and  improper  behavior,  and  said  refusal,  unreasonably  delayed 
the  arrival  of  the  stock  at  Buffalo  for  twelve  days,  to  the  damage  of 
defendant  in  error. 

The  third  count  averred  that  in  March,  1870,  the  company,  being 
such  common  carriers  as  tlieretofore  stated,  the  defendant  in  error 
then  offered  to  them,  at  Clayton,  fifty  neat  cattle,  belonging  to  him, 
to  be  carried  by  the  com^iaiiy,  for  him,  to  Buffalo,  and  then  and 
there  offered  to  pay  the  comi)any  therefor  the  requisite  price  ;  but, 
not  regarding  their  duty  as  such  common  carriers,  they  refused  to 
receive,  or  carry  said  cattle,  or  any  of  them. 

The  plaintiff  in  error  pleaded  the  general  issue,  and  on  the  trial 
the  jury  returned  a  verdict  against  them,  upon  which  judgment 
was  entered.  A  bill  of  exceptions,  containing  all  the  evidence, 
having  been  settled  uiid  returned,  the  company  complain  of  the 
proceedings  on  two  general  grounds :  First,  that  the  evidence  had 
no  tendency  to  prove  that  the  company  were  common  carriers  of 
live  stock ;  and^  Second,  that  it  was  adai)ted  to  prtve  a  case  materi- 
ally variant  from  that  alleged. 

In  arguing  these  propositions,  it  was  not  disputed  at  the  bar,  that 
the  company  carried,  and  offered  to  carry,  such  property  for  hire, 
foi  all  who  would  employ  them  ;  but  the  company  contended  that 
whatever  they  had  done  in  that  direction,  and  whatever  offers  they 
had  made  to  do  that  kind  of  business,  had  been  upon  terms  and 
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conditions  in  derogation  of  material  duties  and  liabilities  belonging 
to  common  carriers^  and  in  a  different  character. 

The  defendant  in  error,  without  denying  that  the  conduct  of  the 
business,  and  the  offer  to  conduct  it,  had  been  upon  terms,  and  in  a 
manner,  excluding  duties  and  obligations  belonging  to  common 
carriers  at  common  law,  and  without  denying  that  these  terms 
introduced  relations,  as  to  the  management,  care,  and  custody  of 
the  property  carried,  very  different  from  those  which  arise  between 
common  carriers  and  customers,  when  other  freight  is  in  question 
and  no  special  arrangement  is  made,  insisted,  nevertheless,  that,  as 
they  carried  generally  for  hire,  for  all  who  desired,  they  were  com- 
mon carriers  of  such  property,  and  rightly,  and  in  proper  form, 
charged  in  that  character.  This  position  the  plaintiff  in  error 
earnestly  controverted. 

In  view  of  the  points  thus  raised,  it  is  needful  to  consider  the 
legal  import  of  the  declaration,  in  relation  to  the  subject-matter, 
and  how  the  allegations  require  to  be  supported. 

But,  to  guard  against  any  misapprehension  from  the  reasoning 
or  language  which  may  be  employed,  it  is  proper  to  premise,  that 
the  case  does  not  require  an  opinion,  nor  shall  we  express  any,  upon 
the  question,  whether  any  modification  of  the  common-law  liability 
in  the  terms  or  conditions  on  which  property  of  other  descriptions 
is  to  be  carried,  will  convert  the  carrier  into  a  private  carrier  or 
bailee,  as  to  all  duties  and  risks  incident  to  such  carriage,  or 
whether,  or  how  far,  the  duties  of  common  carriers  may  still  attach 
as  to  all  matters  not  covered  by  the  modification,  or  how  extensive 
such  modifications  must  be  to  take  the  case  entirely  out  of  the  law 
of  common  carriers.  It  may,  or  may  not,  be  true,  in  any  particular 
case,  where  the  duties  imposed  upon  common  carriers  at  common 
law  have  been  modified  by  agreement,  that,  in  all  other  respects 
not  covered  by  such  modification,  the  carrier's  liability,  under  a 
proper  declaration,  describing  the  undertaking  or  duty  as  modified, 
would  properly  be  governed  and  measured  by  the  common-law 
liability.  But  the  declaration  must  describe  the  undertaking  or 
duty  as  it  is.  A  plaintiff  cannot  declare  upon  one  undertaking,  or 
duty,  or  obligation  of  the  defendant,  and  recover  upon  another.  In 
the  Mich.  S.  £  iV.  /.  R.  R,  Co.  v.  McDonough,  21  Mich.  166  (4  Am. 
Bep  466),  we  held  that  railroad  companies  were  not,  by  the  com* 
men  law,  common  carriers  of  Uve  stock,  and  could  only  mako 
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themselves  common  carriers  of  that  species  of  property,  by  assom* 
ing  to  convey  it  as  common  carriera. 

In  this  case  the  action  was  founded  on  the  general  obligation  of 
the  law  of  common  carriers  and  its  infringement,  and  not  upon  a 
contract  and  its  breach. 

The  company  are  alleged  to  have  been  common  carriers  of  live 
stock,  and  to  have  made  themselves  liable  in  that  specific  character, 
through  omissions  of  duties,  and  violations  of  obligations,  involved 
in  that  character.  The  asserted  cause  of  action,  and  the  form  and 
nature  of  the  allegations,  therefore,  necessitated  proof  that  the 
comjpsaij possessed  the  character  of  common  carriers  of  live  stock; 
and  there  being  no  enactment  applicable  to  the  company,  and 
a^lnpted  to  produce  any  change  in  the  duties  and  obligations  of 
carriers  of  that  kind  of  property,  was  the  character  so  imputed 
provable  by  the  evidence  adduced  ?  Could  it  serve  to  show  this 
character,  to  prove  that,  on  terms,  as  to  duties,  liabilities,  and 
relations,  not  recognized  by  the  law  of  common  carriers,  but  in 
some  respects  variant,  and  in  others  repugnant,  the  company  had 
carried,  and  still  offered  to  carry,  living  animals  for  hire,  for  all 
who  desired  ?  If  the  facts  indicated  by  this  query  were  before  us 
on  special  verdict,  could  we  say  that  they  made  the  company  com- 
mon carriers  of  live  stock  ?  I  apprehend  not.  While  it  is  true 
that  a  common  carrier,  in  the  language  of  Judge  Pabseb  {Dwighi 
V.  Brewster,  1  Pick.  50  ;  2  Pars,  on  Cont.  163),  "is  one  who  under- 
takes, for  hire,  to  transport  the  goods  of  such  as  choose  to  employ 
him,  from  place  to  place,"  it  is  a  mistake  to  suppose  that  every  one 
who  so  acts  is  necessarily  a  common  carrier,  or  that  no  party  can  so 
conduct  without  being  a  common  carrier. 

The  common  law  is  not  so  harsh,  or  meddlesome,  or  so  unreason- 
able in  its  bearings  upon  the  freedom  of  business,  as  to  make  the 
carriage  of  property  for  hire,  from  place  to  place,  for  aU  such  as 
may  choose,  (ynly  poss^ible  upon  the  conditio?^  that  the  carrier  shall 
incur  all  the  duties,  obligations,  and  liabilities  of  a  common  carrier. 
On  the  contrary,  there  is  no  room  for  doubting  that  one  may  law- 
fully engage  and  carry  on  this  business  of  transporting  property  for 
hire,  for  all  who  wish,  under  such  terms  and  regulations  as  to 
clearly  negative  the  assumption  of  the  character  of  common  carrier, 
and  many  cases  could  be  imagined  in  which  a  carrier  might  do  al] 
me  definition  expresses  in  terms,  and  still  not  be  a  common  carrier. 

In  order  to  apprehend  the  true  common-law  idea  of  a  common 
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carrier,  and  ascertain  the  import  of  the  allegations  in  the  declara- 
tion, the  definition  of  Judge  Pabker  must  be  read  with  all  the  com- 
mon-law  duties  and  obligations  implied  or  understood.  For  a 
common  carrier,  without  these  duties  and  obligations,  is,  in  legal 
contemplation,  quite  impossible.  They  are  a  part  of  the  character, 
and  cannot  be  severed  from  it.  And  where  only  a  portion  of  them 
are  assumed,  the  common-law  conception  of  the  character  is  not 
satisfied.  It  is  not  enough  that  the  capacity  exists  to  incur  these 
duties  and  obligations.  They  must  be  actually  assumed  or  contem- 
plated, so  as  to  apply,  according  to  their  nature,  to  events  as  they 
arise. 

If,  then,  the  common  carrier  has  the  distinctness  and  identity  of 
character  supposed,  and  if,  to  become  invested  with  that  character 
in  its  entirety  according  to  the  common  law,  he  mustr  become  sub- 
ject to  the  whole  group  of  what  are  called  his  ''common-law  duties 
and  obligations,''  it  follows,  that  the  declaration  in  the  case  must 
be  held  to  have  charged  the  company  in  that  character,  and  to  have 
alleged  that  they  were  subject  to  all  those  duties  and  obligations. 

Admitting  this  conclusion  to  be  correct,  the  defendant  in  error 
was  bound  to  prove  that  the  company  were  common  carriers  of  live 
stock  in  the  definite  sense  of  being  subject  to  all  the  duties  and  obli- 
gations belonging  to  the  employment  according  to  the  common  law. 

The  liability  could  only  be  shown  by  proving  the  existence  of 
those  conditions  on  which  it  was  made  to  depend  by  the  nature  and 
form  of  the  allegations.  When  a  limited  responsibility  is  legally 
contracted  for,  the  bailee  is  not  a  common  carrier  in  tiiat  case,  in 
the  full  common-law  sense,  but  a  private  carrier,  or  a  bailee  of 
another  class,  or  a  common  carrier  sub  modo  only.  Dorr  v.  New 
Jersey  Steam  Navigation  Co.,  11  N.  Y.  485 ;  New  Jersey  Steam 
Navigation  Co.  v.  Merchants  Bank,  6  How.  344 ;  York  Company 
V.  Central  Railroad,  3  Wall.  107 ;  Famham  v.  Camden  di  Amboy 
S.  B.  Co.,  56  Penn.  St.  53. 

In  construing  the  facts,  and  ascertaining  their  legal  incidents 
and  requirements  in  such  special  cases,  the  principles  applicable  to 
common  carriers  may  sometimes,  and  in  some  particulars,  perhaps, 
furnish  correct  analogies  or  principles  of  decision.  But  as  duties 
and  liabilities  indispensable  to  the  character  of  the  common  carrier 
are  excluded,  the  bailee  cannot,  with  legal  propriety  or  consistency, 
be  ranked  as  a  common  carrier,  or  charged  in  the  ordinary  form  in 
case,  upon  the  mere  l^gal  obligations  of  one. 
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It  would  be  contrary  to  every  proper  idea  of  justice  and  legal 
prooedure,  in  the  face  of  a  reasonable  and  regular  objection,  to  cast 
a  party  in  damages  for  having  violated  the  duties  of  one  character, 
where  the  action  against  him  is  grounded  exclusively  upon  the  legal 
obligations  due  to  another,  and  essentially  different,  character. 

Now,  it  must  be  admitted  as  settled  law,  that  where  one  has 
already  assumed  the  character  of  common  carrier,  he  may,  in 
special  cases,  by  express  agreement,  exclude  particular  common-law 
duties  and  liabilities,  and  that,  when  this  is  done,  his  common- law 
character  as  common  carrier,  will  be  cut  short,  at  least  to  the  extent 
of  the  variation  made  by  the  agreement ;  and  if  such  is  the  conse- 
quence of  an  agreement  limiting  his  liability,  by  one  already  a  com* 
mon  carrier,  it  seems  reasonable  to  conclude,  that  one  who  has 
never  assumed  or  offered  to  carry  chattels  of  a  certain  class,  except 
upon  special  terms  exempting  him  from  all  the  important  duties 
and  liabilities  of  the  common  carrier,  cannot  be  classed  among  com- 
mon carriers  of  property  of  that  kind,  or  be  made  amenable  in  the 
character  of  a  common  carrier,  as  to  such  property. 

Without  pursuing  this  topic  further,  I  am  of  opinion  that  the 
plaintiff  was  required  to  show  that  the  company  were  common  car- 
riers of  the  kind  of  property  mentioned,  and  moreover,  that  this 
was  not  provable  by  evidence  that  they  only  carried,  or  offered  to 
carry,  on  special  terms  and  with  limited  duties  and  liabilities. 

The  character  required  to  be  proved,  and  that  shown  by  such 
evidence,  is  radically  different,  and,  as  the  character  of  common 
carrier  is  not  involved  in  that  of  a  private  carrier,  or  of  an  ordinary 
bailee  for  hire,  the  facts  which  prove  the  latter  will  negate  the 
former,  where,  according  to  the  case,  there  can  be  but  07ie  of  these 
characters.  It  was  plainly  apparent,  from  the  course  of  argument 
for  defendant  in  error,  and  from  his  brief,  that  he  justly  considered 
that,  neither  the  evidence  as  a  whole,  or  any  part  of  it,  would  allow 
him  to  deny  that  the  company,  in  carrying  and  offering  to  carry 
live  stock,  kept  themselves  exempt  from  the  most  important  duties 
and  liabilities  of  common  carriers,  and  a  review  of  the  record  shows 
that,  respecting  this  matter,  there  was  no  conflict  in  the  evidence, 
and  that  all  of  it  had  the  same  drift.  It  went  to  prove  that  the 
company  had  long  acted,  and  still  offered  to  act,  as  private  carriers 
of  live  stock,  or  in  a  somewhat  analogous  character ;  but  it  had  no 
tendency  to  prove  that  they  had  been,  or  proposed  to  be,  common 
tarriers  of  it.     Regarding  this  point,  the  evidence  is  unmistakable. 
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Instead  of  conducing  to  prove  that  the  company  were  common  car- 
riers of  such  property,  it  went  to  show  that,  in  handling  and  offer- 
ing to  handle  it,  they  acted,  and  offered  to  act  exclusively  in  a 
character  distinctly  different  and  removed  from  it.  And  in  the 
treatment  of  this  aspect  of  the  case,  the  argument  for  defendant  iu 
error  is  again  noticeable.  It  was  not  directed  to  find  in  the  record 
any  evidence  denoting  that  the  company  carried  live  stock  subject 
to  tne  range  of  duties  and  liabilities,  and  with  the  rights  of  custody, 
control,  and  management,  belonging  to  common  carriers ;  but  was 
discreetly  aimed  rather  to  maintain  that  the  case  did  not  require 
such  evidence. 

Under  these  circumstances,  I  do  not  deem  it  needful  to  restate 
the  evidence,  or  pause  to  explain  detached  portions  of  it.  I  think 
it  varies  in  no  substantial  respect,  in  reference  to  the  main  question, 
from  that  given  in  McDonougVs  Casey  before  referred  to.  And 
there  it  was  held,  upon  a  critical  examination,  that  the  evidence 
did  not  tend  to  prove  that  the  railroad  company  held  themselves 
out  as  common  carriers  of  this  kind  of  property,  or  that  they 
undertook  in  such  character  to  carry  the  stock  there  in  question. 

If  the  conclusions  which  have  been  reached  are  correct,  the  court 
erred  in  refusing  to  give  the  instruction  first  prayed  by  the  plaintiff 
in  error,  and  a  new  trial  must  be  ordered. 

As  the  exceptions  to  rulings  touching  the  admission  of  evidence 
were  abandoned  on  the  hearing,  the  elaborate  and  pertinent  opinion 
in  McDontmgVs  Casey  in  connection  with  the  explanations  now  given, 
seems  to  make  any  further  discussion  on  this  record  unnecessary. 

Before  taking  leave  of  the  case,  however,  it  may  be  well  to  advert 
to  Mich.  Central  R.  R.  Co.  v.  Hale,  6  Mich.  243,  and  Great  W.  Ry. 
Co.  V.  Hawkins,  18  id.  427,  which  were  cited  on  the  argument 
as  authority  for  the  position  of  defendant  in  error.  It  is  quite 
true  that  particular  passages  of  the  opinion  in  the  first  of  these 
cases  are  directly  opposed  to  the  views  now  announced.  But 
an  examination  will  show  that  the  expressions  quoted  were  merely 
the  individual  notions  of  the  judge  who  gave  the  opinion,  and  were 
not  delivered  as  the  utterances  of  the  court,  or  considered  as  essen- 
tial to  the  determination,  or  as  at  all  requisite  in  reasoning  to  the 
result.  We  cannot,  therefore,  consider  those  expressions  as  author- 
ity, or  as  having  any  peculiar  force  to  bind  or  direct  our  judgment 
in  the  case  before  us. 

In  the  second  cause  above  mentioned,  it  was  not  our  purpose  to 
Vol.  XII.— 36 
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attempt  a  settlement  of  the  law  on  the  points  now  directly  made. 
Notliing  of  that  kind  was  called  for,  and  the  opinion  given  was  not 
intended  to  go  beyond  the  requirements  of  the  case.  At  the 
instance  of  the  plaintifb  below  we  had  reversed  the  jndgment 
given  by  the  circuit  court  on  the  first  trial ;  and  this  we  could  not 
have  done  if  the  company  had  shown  us  that  the  case  proved  was 
materially  variant  from  the  case  alleged ;  since  it  would  have 
appeared,  in  that  event,  and  for  that  reason,  that  the  plaintiffs 
below  were  not  entitled  to  recover,  and  were,  consequently,  not 
prejudiced  by  the  rulings  they  complained  of.  But  the  company 
gave  no  such  answer  to  the  objections  raised  against  the  judgment 
below.  They  did  not  suggest  it  at  all,  but,  tacitly  waiving  it,  they 
allowed  the  exceptions  to  be  decided  without  any  reference  to  the 
question  of  variance,  and  submitted  to  our  judgment,  requiring  a 
new  trial.  The  new  trial  so  ordered  being  had,  the  same  facts  sub- 
stantially as  to  the  point  of  variance  were  brought  out  which  were 
shown  on  the  first  trial,  and,  therefore,  when  the  case  came  again 
before  us,  and  the  company  for  the  first  time  insisted  that  there 
was  a  variance,  the  vital  question  in  that  regard  was,  not  whether 
such  objection  was,  in  the  abstract,  well  or  ill  founded,  but 
whether  we  ought,  in  the  attitude  of  the  case,  and  in  view  of  the 
antecedent  circumstances,  to  reverse  again,  and  on  a  ground  which 
stood  constructively  ruled  against  the  company,  on  their  theory  of 
the  pleadings  and  evidence,  by  our  first  decision,  and  we  thought 
we  ought  not  to  do  so. 

The  subject  is  more  fully  explained  in  McDarwugh^s  Case,  before 
cited,  and  needs  no  further  comment. 

I  am,  therefore,  of  opinion  that  G.  W.  B.  W.  Co,  v.  Hawkins 
does  not  stand  in  our  way,  and  that  the  judgment  under  review 
should  be  reversed,  with  costs,  and  a  new  trial  ordered. 

Non.  —  Bee  Kanmu  Paefific  RaOway  Co,  t.  JVIelkob,  post,  wherein  the  iupieme  eonit  of 
Kanaas  holds  thai  oarrien  of  oattle  are  oommon  oarriers,  except  eo  f ar  aa  thef  Unit 
their  liability  hj  special  oontreot.— Rap. 
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Rape — fores  —  intercourss  procured  by  fraud. 

On  the  trial  of  an  indictment  for  rape  the  jury  were  instructed  that  they  might 
ecmvlct  if  they  fonnd  that  defendant  procured  the  woman  to  have  connec 
tion  with  him  by  fraudulent  representations,  which  she  believed  that  it  was 
a  necessary  part  of  his  medical  treatment  of  her.  Held,  error,  for  the  reason 
that  it  did  not  recognize  force  as  an  essential  element  of  the  crime.  {See 
note,  p.  290.) 

Ikyobmatiok  for  rape.    The  opinion  states  the  case. 

H.  H.  Saunders,  S.  Larned,  and  F.  A.  Baker,  for  plaintiff  in 
error 

Dwight  May,  attorney-general,  for  people. 

Chbistianct,  0.  J.  Plaintiff  in  error  was  tried  in  the  recorder's 
court  of  the  city  of  Detroit,  npon  an  information  charging  him  with 
baring  committed  a  rape  upon  Frances  Jackson,  a  female  of  the  age 
of  ten  years  and  more,  to  wit :  of  the  age  of  sixteen  years.  The 
information  was  in  the  usual  form,  that  he  did  ravish  and  carnally 
know  the  said  Frances  hy  force,  and  against  her  wilL 

The  bill  of  exceptions  is  as  follows  : 

'^  And  on  said  trial,  The  People  to  maintain  the  issue  on  their  part 
introduced  evidence  which  tended  to  prove,  that  the  father  of  the 
complaining  witness,  shortly  before  she  was  sixteen  years  of 
age,  brought  her  to  the  house  of  the  defendant,  in  Detroit,  to 
be  treated  for  consumption,  the  defendant  claiming  to  be  skilled 
in  the  treatment  of  diseases  of  that  kind ;  that  her  father  left  her 
at  defendant's  house;  that  the  defendant  made  an  examination  of 
her,  and  after  such  examiuation,  told  her  that  the  ^  whites '  had  col* 
lected  in  her  stomach ;  that  she  was  ulcerated ;  that  her  uterus  was 
inverted ;  that  to  save  her  life  it  would  be  necessary  to  enlarge  her 
*  parts,'  80  that  the  ^  whites '  might  pass  off,  to  break  the  ulcers,  and  to 
turn  the  uterus;  that  he  could  do  this  with  instruments,  but  th« 
operation  would  probably  kill  her ;  that  the  only  way  would  be  fot 


5584  MICHIGAN, 


Don  Moran  t.  People. 


him  to  have  carnal  connectioo  with  her ;  that  when  she  objected,  he 
told  her  that  it  was  what  he  did  to  dl  women  who  came  to  be 
treated  by  him;  that  he  had  told  her  father  that  it  would  be 
necessary,  and  he  understood  all  about  it,  and  had  authorized  the 
defendant  to  have  connection  with  his  daughter  ;  that  she,  relying 
upon  these  representations,  and  believing  them  to  be  true,  permitted 
the  defendant  to  have  connection  with  her ;  that  if  it  had  not  been 
'or  such  representations  she  would  not  have  yielded ;  and  that  the 
said  representations  were  false,  and  known  by  the  defendant  to 
be  so. 

"  The  defendant,  to  maintain  the  issue  on  his  part,  introduced 
evidence  tending  to  rebut  that  given  by  the  prosecution. 

"The  court  charged  the  jury  as  follows: 

"  ^  If  you  find  that  the  defendant  represented  to  the  complaining 
witness  that,  as  a  part  of  his  medical  treatment,  it  was  necessary 
for  her  to  have  carnal  connec^on  with  him  ;  that  such  representa- 
tions were  false  and  fraudulent ;  that  she  believed  it,  and  relying 
upon  it,  consented  to  the  solicitations  of  the  defendant,  and  had 
connection  with  him ;  and  that  such  representations  were  made  for 
the  purpose  of  inducing  her  to  give  such  consent,  and  that  without 
it  she  would  not  have  yielded,  the  defendant  is  guilty  of  the  crime 
charged  against  him.' 

"  *If  the  complaining  witness  did  not  believe  the  representations; 
was  not  deceived  by  them ;  or  had  sense  and  intelligence  enough  to 
know  better  than  to  believe  them ;  or  by  the  reasonable  exercise  of 
such  faculties  as  she  has,  might  have  known  better,  and  that  the  act 
was  wrong,  the  defendant  is  not  guilty.' 

"  To  said  charge,  and  each  and  every  part  thereof,  the  defendant 
then  and  there  excepted." 

It  will  be  noticed  that  this  charge  leaves  out,  and  wholly  ignores, 
all  idea  of  force  as  a  necessary  element  of  the  crime  charged ;  and 
the  jury  were,  in  effect,  told  that  the  defendant  might  be  found 
guilty  of  the  rape,  though  he  neither  used,  nor  threatened  to  use^ 
any  force  whatever  in  case  of  her  refusal,  and  though  she  might  have 
assented  without  any  constraint  produced  by  the  fear  or  apprehension 
of  force,  or  any  dangerous,  or  serious,  consequences  to  herself,  if  she 
refused  or  resisted. 

Tliis  feature  of  the  charge  is  assigned  as  error,  and  presents  the 
only  question  raised  in  the  case  by  the  plaintiff  in  error. 

The  definition  of  rape,  as  generally  given  in  the  English  bookfly 
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is,  that  '^  rape  is  the  unlawful  carnal  knowledge,  by  a  man  of  a 
woman,  forcibly  (or  by  force),  and  against  her  will."  3  Coke's  Inst. 
(Thomas'  ed. )  549  ;  1  Hale's  P.  C.  628 ;  Hawkin's  P.  0.  (Cur.  ed.) 
122;  4  Bl.  Com.  210;  1  Russ.  on  Cr.  (Greenl.  ed.)  675.  This  defi- 
nition depended,  perhaps,  partly  upon  the  common  law,  but  mainly 
upon  two  early,  and  rather  loosely  worded,  English  statutes,  one  of 
which  (Stat.  Westm.  2,  chap.  34)  expressly  made  force  an  element  in 
the  crime,  if  the  party  were  attainted  at  the  king's  suit  (though  not 
when  the  proceeding*  was  by  appeal),  and  the  other  (Stat.  Westm.  1, 
chap  13),  which  did  not  require  force  as  an  element,  except  as  it 
might  be  inferred  from  the  word  "  ravished."  See  2  iJish.  Cr.  L. 
§§  1067  to  1069,  where  the  substance  of  these  statutes  is  given. 
And,  as  remarked  by  Mr.  Bishop  (2  Bish.  Cr.  L.,  §  1073),  tne  more 
correct  definition  to  be  gathered  from  these  statutes  would  have 
been,  "Rape  is  the  unlawful  carnal  knowledge,  by  a  man  of  a 
woman,  by  force,  when  she  does  not  consent."  The  difference 
between  the  two  definitions,  however,  would  seem  to  be  important, 
only  in  cases  where  the  female  with  whom  the  connection  is  had 
may  be  said  to  have  no  will,  as  in  the  case  of  an  idiot,  or  insane 
person,  or  one  in  a  state  of  unconsciousness,  in  which  cases,  if  any- 
where,  the  force  necessary  to  accomplish  the  act  itself,  witlioul 
resistance,  could  possibly  be  held  to  constitute  the  force  contem- 
plated by  the  definition  of  the  offense.  See  Rex  v.  RyaHy  2  Cox's  C 
C.  115;  Reg,  v.  Fletcher,  Bell's  C.  C.  63;  Reg.  v.  Camplin,  1  Den.  C. 
C.  89.  But  this  particular  class  of  cases  has  no  si)ecial  bearing  upon 
the  case  now  before  us  (and  we  do  not  discuss  it);  nor  are  we 
embarrassed  by  any  uncertainty  in  the  definition  of  the  offense. 

Our  statute  has  adopted  substantially  the  definition  first  above 
given  from  the  English  authorities.  Section  5730,  Compiled  Laws 
of  1857,  declares,  "  If  any  person  shall  ravish  and  carnally  know  any 
female  of  the  age  of  ten  years  or  more,  by  force  and  against  her 
will,     *     *    he  shall  be  punished  "  etc. 

In  the  interpretation  of  this  statute  it  is  clear,  that  the  terms, 
'•'  by  force,"  must  not  be  wholly  rejected  or  ignored,  but  that  some 
tffeci  must  be  given  to  them ;  and  the  language  ot  the  provision 
certainly  requires  something  more  to  be  shown  than  if  tliese  words 
had  been  omitted ;  and  it  is  equally  clear  that  if  that  particular 
kind  and  amount  of  force  only  is  required  which  is  always  essential 
to  the  act  of  sexual  connection  itself,  wh^n  performed  with  the 
assent  of  the  woman,  then  no  effect  wh.ilevor  is  cfivon  to  the  terms, 
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<'by  foroe,''  but  the  interpretation  and  the  effect  of  the  statnte  will 
be  precisely  the  same  as  if  these  words  were  not  contained  in  it 
This  interpretation,  therefore,  is  not  permissible.  Some  effect  mast 
be  given  to  the  words;  and  such  has  been  the  almost,  if  not 
entirely,  uniform  course  of  decision,  both  in  England  and  in  this 
country,  where  the  definition  of  the  offense  is  substantially  the  same 
as  that  given  by  our  statute,  when  the  charge  has  been  for  the 
actual  commission  of  the  rape  upon  a  female  of  the  age  of  proper 
discretion,  of  sound  mind,  and  in  full  possession  of  her  faculties, 
however  fraudulent  the  means,  or  false  the  pretenses,  by  which  her 
consent  was  procured.  I  have  not  been  able  to  find  a  single  well- 
authenticated  case,  where  the  question  was  directly  raised,  in  which 
it  has  been  directly  decided  the  other  way. 

The  anonymous  case  cited  in  the  note  to  1  Wheeler's  Cr.  Gases, 
381,  and  referred  to  by  Mr.  Wharton  (Gr.  Law,  §  1144),  and  by  Mr. 
Bishop  (2  Cr.  Law,  §  1080 — to  the  effect,  that  force  is  not  necessary 
in  the  commission  of  rape,  but  that  stratagem  may  supply  its  place 
— is  stated  as  a  mere  rumor  of  a  decision  made  at  Albany  by  Chief 
Justice  Thompsox,  and  as  very  properly  remarked  by  the  court  in 
Walter  v.  The  People,  50  Barb.  144,  "loose  statements  of  this  kind 
are  entitled  to  no  consideration  whatever."  In  Slate  v.  Shepard,  7 
Conn.  64,  the  woman  was  asleep  and  did  not  discover  the  fact  until 
defendant  had  violated  her  person;  and  her  first  impression  was  that 
It  was  her  husband  ;  as  soon  as  she  awoke  and  became  sensibls  of 
the  situation  he  sprang  from  the  bed.  The  charge  was  for  assault 
with  iutect  to  commit  a  rape.  The  prisoner's  counsel  contended 
that,  if  there  was  any  carnal  knowledge  obtained,  it  was  a  rape,  and 
the  prisoner  could  not  be  convicted  of  the  mere  assault  with  intent, 
etc.,  as  the  less  offense  was  merged  in  the  greater.  The  only  ques- 
tion discussed  was,  whether  proof  of  a  rape  would  sustain  an  indict- 
ment for  an  attempt  to  commit  it ;  and  as  very  properly  remarked 
by  the  counsel  for  plaintiff  in  error  in  the  case  before  us,  the 
counsel  for  the  prisoner  in  that  case  overlooked  a  good  defense  in 
the  attempt  to  maintain  a  frivolous  one.  The  case  of  Regina  v. 
Stanton,  1  0.  &  K.  415,  has  been  sometimes  cited  as  sustaining 
nearly  the  same  doctrine  as  that  cited  from  the  note  to  Wheeler's 
Gr.  Oases.  But  it  was  the  case  of  an  indictment  for  an  assault  with 
intent  to  commit  a  rape,  where  the  prisoner,  a  physician,  had 
obtained  access  to  the  person  of  the  woman  under  pretense  of  admin 
istering  an  injection,  and  commenced  to  have  carnal  connection 
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with  her,  when  she,  diflcoTering  it,  got  up  and  ran  out  of  the  room* 
This  was  clearly  an  assault,  and  the  only  question  was,  whether  the 
intent  existed  as  charged.  As  it  did  not  appear  that  the  prisoner 
had  intended  to  use  force,  in  case  of  resistance,  it  was,  of  course, 
but  an  assault  only,  and  was  so  held  by  the  court ;  but  when  the 
court  say,  that,  if  that  intent  had  appeared,  it  would  have  cbnsti- 
tuted  the  completed  offense  of  rape,  they  express  an  opinion  upon  a 
question  not  in  the  case.  This  is  not  only  the  case  in  which  it 
seems  to  have  been  obscurely  shadowed  forth,  that,  when  the  defend- 
ant has  succeeded  in  obtaining  the  connection  without  force,  actual 
or  threatened,  and  without  resistance,  by  falsely  personating  the 
husband,  the  mere  intent  to  use  force,  had  it  become  necessary  to 
accomplish  his  purpose,  would  satisfy  the  requirement  of  force 
involved  in  the  definition  of  rape  (see  Rex  v.  Jackson,  Buss.  &  Ry. 
C.  C.  487);  and  a  similar  idea  seems  to  have  been  obscurely  inti- 
mated in  some  American  cases.  But  with  all  deference,  I  uiust  be 
allowed  to  suggest,  whether  it  has  not  resulted  from  confounding 
two  distinct  offenses  —  the  completed  offense  of  rape,  and  the  attempt, 
or  an  assault  with  the  intent  to  commit  it.  And  I  am  compelled 
to  say,  I  am  wholly  unable  to  discover  how  the  intent  tc  resort  to 
force  in  such  cases,  when  it  is  not  in  fact  either  resorted  to,  or  in 
any  manner  threatened,  can  be  at  all  material  upon  the  question, 
whether  a  rape  has  been  committ^id,  or  how  such  intent,  never 
brought  to  the  notice  of  the  woman  by  word  or  act,  own  satisfy  the 
requirement  of  force  in  the  legal  definition  of  the  offense ;  and  such, 
I  think,  is  the  prevailing  view  of  the  English  courts  (see,  among 
other  cases,  Reg.  v.  Sau7iders,  8  C.  &  P.  265;  Reg.  v.  Williams,  id, 
286;  Reg.  v.  Clarke,  Dears.  397 ;  Reg.  v.  Fletcher,  Law  Reports,  1 
Cr.  Cases  Reserved,  39 ;  14  T^aw  T.,  N.  S.,  573 ;  12  Jur.,  N.  S.,  505) 
as  well  as  of  the  American  courts;  though  such  intent  would,  of 
course,  constitute  a  necessary  and  controlling  element  in  a  charge 
for  an  assault  with  intent  to  commit  a  rape,  though  in  no  way  com< 
municated  to  the  intended  victim. 

But  if  we  admit  that  the  intent  to  resort  to  fo/ce,  if  required  to 
accomplish  the  criminal  purpose,  in  a  case  like,  the  present,  would, 
though  never  used  or  threatened,  constitute  the  transaction  of  a 
♦ape,  this  would  not  sustain  the  charge  in  the  present  case,  whch 
did  not  even  require  the  existence  of  such  intent 

The  true  rule  as  to  force  in  cases  of  rape  generally  was  recognized 
by  this  court  in  People  v.  Valentine  Cornwell  (not  Croswell  v.  Thi 
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PeoplBy  as  printed  in  the  report),  13  Mich.  433,  where  it  was  said  that 
^Hhe  essence  of  the  crime  is  not  the  fact  of  intercourse,  but  the 
injury  and  outrage  to  the  feelings  of  the  woman  by  means  of  the 
carnal  knowledge  effected  by  force."  And  there  being  no  force 
used  or  threatened  in  that  case,  but  strong  grounds  for  believing 
that  the  woman  was  the  soliciting  party,  the  connection  was  prop- 
erly held  not  to  constitute  rape,  though  the  woman  was  not  of 
sound  mind,  and  had  no  intelligent  understanding  at  the  time  the 
act  was  committed,  but  was  in  good  physical  health.  In  cases 
where  the  woman  is  entirely  insensible  from  idiocy,  or  from  the 
effect  of  drugs  administered  (though  the  point  is  not  here  involved) 
it  may  be  entirely  right  to  hold  a  very  slight  degree  of  force  suffi- 
cient; and  that  amount  of  force  which,  in  such  cases,  would  always 
be  necessary,  beyond  what  would  be  required  with  a  consenting 
party,  might,  perhaps,  properly  be  held,  as  it  sometimes  has  been 
held,  sufficient  to  make  the  transaction  a  rape,  as  suggested  by  my 
brother  Coolet  in  People  v.  Cornwell,  ubi  supra. 

And  when  drugs  are  administered,  or  procured  to  be  adminis- 
tered, by  the  criminal.,  for  the  purpose  of  taking  away  or  lessening 
the  power  of  resistance,  and  having  that  effect,  there  may  be  no 
ground  for  distinction  between  the  force  thus  exerted  by  him 
through  the  agency  of  the  drugs,  and  that  directly  exerted  by  his 
hand  and  for  the  same  pui-pose. 

The  only  question  really  involved  in  People  v.  Cornwell,  above 
cited,  was  whether,  under  the  circumstances  of  that  case,  the 
defendant  could  be  held  guilty  without  proof  of  force  in  any  form, 
actual  or  threatened,  and  it  was,  I  think,  properly  held  by  us  that 
he  could  not.  But  after  disposing  of  this,  the  only  question  in  the 
case,  an  intimation  was  thrown  out — for  which  I  admit,  and  claim, 
a  full  share  of  the  responsibility  —  that  when  a  woman's  consent  is 
obtained  by  fraud,  she  at  the  time  supposing  the  man  to  be  her  hus- 
band, the  connection  thus  obtained  may  constitute  rape.  No  such 
question  was  involved  or  argued;  and  we  suppose  it  to  be  well 
understood  by  judges  and  the  profession,  that  intimations  and  sug- 
gestions of  this  kind,  in  no  way  necessary  to  the  decision  of  the 
case,  are  not  always,  or  generally,  as  carefully  considered  and  exam- 
med  as  the  questions  upon  which  the  case  itself  turns;  and  hence 
the  familiar  rule,  that  judicial  opinions  are  to  be  considered  as 
authority,  and  construed,  only  secundum  suhjedam  materiam. 

If  the  statute,  or  the  definition  of  rape,  did  not  contain  the  words 
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^by  force"  or  "forcibly/'  doubtless  a  consent  procured  by  such 
fraud  as  that  referred  to  might  be  treated  as  no  consent;  but  the 
idea  of  force  cannot  be  thus  left  out  and.  ignored,  nor  can  such 
fraud  be  allowed  to  supply  its  place,  though  it  would  doubtless  sup- 
ply, and  satisfy,  all  the  other  terms  of  the  definition ;  and,  so  far  ag 
the  intimation  in  question  is  to  be  understood  as  going  further 
and  dispensing  with  all  idea  of  force,  it  must  be  understood  as 
an  intimation  of  the  court  of  what,  in  their  opinion,  the  law  ought 
to  be,  rather  than  what  it  is.  And,  upon  abstract  principles  of 
right  and  wrong,  a  sexual  connection  obtained  by  falsely  and 
fraudulently  personating  the  husband  of  a  woman,  or  by  a  physi- 
cian fraudulently  inducing  a  female  patient  to  believe  such  con- 
nection essential  to  a  course  of  medical  treatment,  must  be  consid- 
ered nearly,  if  not  quite,  as  criminal  and  prejudicial  to  society  as 
when  obtained  by  force  or  any  apprehension  of  riolence;  and  it 
might,  and  in  my  opinion  would,  be  judicious  for  the  legislature  to 
make  some  provision  for  punishment  in  cases  of  this  kind.  But  it 
is  not  for  the  judiciary  to  legislate,  by  straining  the  existing  criminal 
law  to  bring  such  cases  within  it 

For  the  reasons  given,  I  think  the  judgment  of  the  recorder's 
court  should  be  reversed,  and  a  new  trial  awarded. 

And  with  reference  to  a  new  trial,  it  is  proper  for  the  guidance 
of  the  recorder's  court,  to  consider  the  nature  of  the  evidence  set 
forth  in  the  record,  and  which  will  probably  appear  upon  the  new 
trial,  and  to  determine  what  charge  the  state  of  facts  would  warrant ; 
or,  whether  there  was  any  thing  in  the  evidence  which  would  author- 
ize the  jury  to  find  that  the  carnal  connection  was  obtained  "  by 
force,  and  against  the  will "  of  the  party  injured. 

We  think  it  is  well  and  properly  settled  that  the  terms,  "by 
force,"  do  not  necessarily  imply  the  positive  exertion  of  actual 
physical  force  in  the  act  of  compelling  submission  of  the  female  to 
the  sexual  connection  ;  but  that  force  or  violence  threatened  as  the 
result  of  non-compliance,  and  for  the  purpose  of  preventing  resist- 
ance, or  extorting  consent,  if  it  be  such  as  to  create  a  real  appre- 
hension of  dangerous  consequences,  or  great  bodily  harm,  or  such 
as  in  any  manner  to  overpower  the  mind  of  the  victim  so  that  she 
dare  not  resist,  is,  and  upon  all  sound  principles  must  be,  regarded, 
for  this  purpose,  as  in  all  respects  equivalent  to  force  actually 
exerted  for  the  same  purpose.  See  Reg.  v.  Hallett,  9  0.  &  P.  748 ; 
Reg.  v.  Dagy  id.  722;  Wright  v.  The  State,  4  Humph,  194;  Pleasant 
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T.  Tlie  StaiBy  8  £ng.  360 ;  and  see  Strang  y.  The  People,  24  Mich.  1. 
Nor,  as  appears  by  the  case  last  cited,  need  the  threats  be  of  force 
to  be  used  in  accomplishing  the  act;  as  in  that  case  the  principal 
threat  was,  that  if  she  revised  he  would  take  her  away  where  she 
could  never  get  back.  In  fact,  we  think  the  terms  of  the  statute 
in  reference  to  force  are  satisfied  by  any  sexual  intercourse  to  which 
the  woman  may  have  been  induced  to  yield,  only  through  the  con- 
straint produced  by  the  fear  of  great  bodily  harm,  or  danger  to  life 
or  limb,  which  the  prisoner  has,  for  the  purpose  of  overcoming  her 
will,  caused  her  to  apprehend,  as  the  consequence  of  her  refusal,  and 
without  which  she  would  not  have  yielded. 

It  remains  only  to  apply  these  principles  to  the  present  case. 

Considering  the  way,  and  the  purpose  for  which,  the  girl  had 
been  placed  by  her  father  under  the  care  and  treatment  of  the 
defendant,  as  her  physician,  the  evidence  had  a  tendency  to  show, 
and  the  jury  might  properly  have  found,  that  the  girl  was  induced 
by  the  defendant  to  submit  to  the  sexual  intercourse  with  him, 
from  the  fear  and  under  the  apprehension,  falsely  and  fraudulently 
inspired  by  the  defendant  for  the  purpose  of  overcoming  her  oppo- 
sition, that,  if  she  did  not  yield  to  such  intercourse,  he  intended  to, 
and  would,  use  instruments  ''for  the  purpose  of  enlarging  the 
parts,"  and  that  such  operation  with  instruments  would  be  likely  to 
kill  her.  And  if  the  jury  should  so  find  —  with  or  without  the 
other  facts  submitted  to  them  by  the  charge  given  —  and  that  she 
would  not  otherwise  have  yielded,  it  would  be  their  duty  to  find  the 
defendant  guilty  of  the  crime  charged. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded. 

Campbell,  J.,  concurred. 

CooLET,  J.  As  my  brethren  are  agreed  in  this  case,  I  concur  in 
the  result,  while  not  fully  assenting  to  all  that  is  expressed  in  the 

opinion. 

Graves,  J.,  did  not  sit  in  this  case. 

NoTB.— In  Hog.  y.  Cob^  19  L.  J.  M.  G  174 ;  1  Den.  C.  0. 580 ;  4  Cox*8  a  Q  fSSO,  It  was  decided 
that  If  a  surgeon  professing  to  take  steps  to  cure  a  girl  of  a  complaint  has  carnal  con- 
nection with  her,  and  she  is  Ignorant  of  the  nature  of  his  act  and  makes  no  resistance, 
solely  from  a  bona  Jlde  belief  that  he  Is  as  he  represents,  treating  her  medlcallsr,  with 
a  view  to  her  cure,  his  conduct  amounts  to  an  assault.  To  constitute  a  rape  on  a 
woman  conscious  and  capable  of  giving  consent  at  the  time,  there  must  be  an  actual 
reslBtance  of  the  will  — non-resistance  to  connection,  permitted  under  a  misappre- 
hension induced  by  the  conduct  of  the  man,  by  a  woman  oonsoious  and  capable  of 
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•ooMnttiiff,  unounU  to  oonsent,  though  unintentional,  and  prevents  the  offense 
amounting  to  rape.  Beg.  t.  Barron,  88  L.  J.  M.  C  20;  1  I*.  R.  G.  a  IM;  11  Omi't  G.  a 
191.  It  waB  said  In  Beg,  y.  Stanton^  1  Gar  A  Kir.  415,  where  the  patient  was  directed 
to  lean  forward  for  the  purpose  of  reoelylog  an  InJeotLon,  and  where  sexual  Inter- 
course was  then  attempted,  that  the  defendant  was  guilty  of  an  assault.  See  WcMer 
T.  People,  50  Barb.  146. 

Commonwealth  y.  Burke,  7  Am.  Rep.  631 ;  106  Msss.  878 ;  the  supreme  oourt  of  Massa 
ohnsetts  held  a  man  guilty  of  rape  for  haying  connection  with  a  woman  without  her 
consent,  while  she  was  drunk  and  Insensible.  The  opinion  presents  a  very  elaborate 
examination  of  the  essentials  of  rape. 

In  New  York,  under  2  R.  8. 683, 1 23,  having  carnal  connection  with  a  woman  tntoxl- 
oated  to  the  point  of  insensibility,  forcibly,  is  not  rape,  but  is  merely  an  offense  sgalnst 
the  person.  To  constitute  the  crime  under  that  statute  the  connection  must  be 
alMolutely  against  the  will  of  the  female.   People  v.  Qutn^  60  Barb.  128. 

But  In  Beg.  v.  Jfoyers,  12  Cox's  C.  C.  311,  it  wss  hdd  that  If  a  man  has  or  attempts  to 
have  connection  with  a  woman  while  she  Is  asleep,  it  is  no  defense  that  she  did  not 
resist,  ss  she  wss  incapable  of  resisting,  and  that  the  man  can  therefore  be  found 
guilty  of  rape  or  of  an  attempt  to  commit  a  rape. 

In  Strang  v.  People^  24  Mich.  1,  it  was  Add,  that  to  warrant  a  conviction  for  rape,  th« 
Jury  must  be  satisfied  that  the  connection  was  had  by  force  and  sgalnst  the  will  of  the 
prosecutrix,  and  that  there  was  the  utmost  reluctance  and  resistance ;  or  that  hei 
will  was  overcome  by  fear  of  the  defendant,  and  that  the  terror  of  his  threat  was  so 
extreme  as  to  preclude  resistance.  In  that  case  the  prosecutrix  testlffed  that  the 
defendant  had  threatened  her  and  that  she  did  not  resist  because  of  extreme  £ear«  and 
a  eoBVlctlon  was  sustained.— Rip. 


VOORHIES  T.  FrISBIB. 

(26  Mich.  478.) 

Banknipieif'^jwrMUetian  ofStaU  court  of  ittU  5y  atHgnm, 

A  fihaie  eonrt  hu  no  jaiisdietion  of  a  salt  hj  an  ascdgnee  to  set  aoida  a  oobtoj- 
ance  made  by  a  bankrupt,  in  frand  of  the  banknipt  act. 

Bill  in  equity  filed  by  William  T.  Voorhies,  assignee  of  William 
0.  Bennett,  a  bankrupt,  against  Abijah  H.  Frisbie  and  another. 
The  opiftion  states  the  case. 

Bpavlding  A  Oranson  and  D.  0.  Holbrook,  for  complainant 

Wdldridg$  A  Selden,  for  defendants. 

Campbell,  J.  The  bill  in  this  cause  was  filed  by  an  assignee  in 
bankruptcy,  to  set  aside  a  conveyance  alleged  to  have  been  made  by 
the  bankrupt  in  fraud  of  the  bankrupt  act     By  some  apparent 
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misunderstanding,  the  defendants'  default  was  taken,  and  the  cir- 
ca) t  court,  acting  within  a  discretion  which  we  cannot  review, 
refused  to  open  it  The  case,  therefore,  comes  before  us  on  the 
sufficiency  of  the  hilL 

The  bill  would  be  fatally  defective  under  any  circumstances  not 
dependent  on  the  bankruptcy  proceedings.  It  is  not  only  entirely 
lacking  in  direct  allegations  which  would  make  out  a  fraud  against 
creditors,  but  it  does  not  show  that  any  creditor  had  taken  such 
steps  as  would,  apart  from  the  bankrupt  law,  give  him  any  right  to 
complain  of  the  fraud,  if  existing.  The  only  question  presented  is, 
whether  the  assignee  in  bankruptcy  could  resort  to  the  circuit  court 
of  Clinton  county  to  obtain  relief  against  a  conveyance  alleged  to 
have  been  made  in  fraud  of  that  statute. 

It  cannot  be  questioned  that  tlie  bankrupt  law  is  as  binding  in 
one  court  as  in  another,  and  a  title  obtained  by  valid  proceedings 
under  it  must  be  respected.  In  private  hands  it  would  be,  like  any 
other  vested  right,  enforced  in  any  court  having  cognizance  of  such 
property  rights,  without  any  necessary  regard  to  its  origin,  as  a  land 
title  derived  from  a  patent,  for  purposes  of  jurisdiction,  stands  on 
the  same  footing  in  all  courts,  in  real  actions,  with  a  private  grant 
or  inheritance. 

But  the  riglit  of  an  assignee  in  bankruptcy  to  apply  to  a  State 
court  to  have  a  conveyance  set  aside  as  fraudulent  is  claimed  by 
defendants  to  stand  on  different  grounds,  and  we  think  correctly. 

The  fact  that  the  fraud  charged  is  not  a  fraud  against  our  State 
laws,  is  not  decisive.  It  is  not  uncommon  to  seek  redress  in  a 
forum  where  parties  can  be  found,  for  actual  frauds  committed 
elsewhere,  not  being  merely  statutory.  And  as  the  bankrupt  law 
must  bind  all  tribunals  in  this  country,  acts  committed  against  it 
could  not  be  recognized  as  lawful,  whether  affirmative  relief  could 
be  granted  against  them  or  not  The  difficulty  arises  from  other 
considerations,  involving  the  danger  of  a  conflict  of  jurisdictions,  if 
State  courts  should  attempt  to  adjudicate  u[njn  the  peculiar  class  of 
cases  to  which  the  present  controversy  belungs.  Upon  cases  not 
involving  similar  difficulties  we  express  no  opinion. 

By  the  first  section  of  the  bankrupt  act,  the  courts  of  the  United 
States  are  vested  with  very  full  and  complete  jurisdiction,  not  only 
to  determine  the  liabilities  of  the  bankrupt  but  also  to  try  the  con- 
flicting claims  of  all  parties,  debtors  and  creditors,  to  provide  foi 
coUectinff  all  the  assets,  a:<certaining  and  liquidating  all  liens,  and 
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regalatiBg  every  thing  necessary  to  be  done  in  the  premises  until 
the  proceedings  are  closed.  The  second  section  also  makes  express 
provision  for  suits  at  law^  or  in  equity,  brought  by  the  assignee 
against  any  person  claiming  an  adverse  interest. 

In  Ex  parte  Christy ^  3  How.  292,  the  plenary  power  of  the  courts 
of  the  United  States,  under  similar  authority  of  the  bankrupt  law 
of  1841,  was  very  thoroughly  discussed,  and  in  some  cases,  at  least, 
jurisdiction  was  asserted,  to  control  parties  litigating  in  State 
courts;  an  interference  not  lawful  in  ordinary  cases,  and  which 
depends  on  the  exclusive  character  of  the  bankruptcy  power,  vested 
in  the  general  government  under  the  constitution.  No  express 
decision  was  made  as  to  whether  the  jurisdiction  of  the  TJnite(' 
States  was  exclusive,  and  in  a  subsequent  case,  in  the  same  volume 
that  point  was  also  reserved.  Norton^s  Assignee  v.  Boyd^  3  How 
426.  It  would'  make  no  great  difference  in  those  courts  whether 
action  should  be  had  in  the  State  courts  or  not,  when  they  have  so 
large  a  control  over  the  litigants  as  practically  to  reach  the  pro- 
ceedings. But  it  is  a  very  serious  question,  whether  an  independent 
court  can  be  said  to  have  jurisdiction,  when  subject  to  such  interfere 
ence  ;  and  quite  as  serious  a  question,  whether  it  is  proper  to  exer- 
cise it,  if  theoretically  existing. 

It  cannot  be  doubted,  that  there  is  power  in  congress  to  make 
jurisdiction  exclusive  over  suits  arising  under  the  laws  of  the 
United  States,  where  the  proceeding  is  a  direct  one.  to  enforce  pecu- 
liar rights  originating  under  the  statute,  and  not  within  any  other 
law.  The  right  to  assail  the  conveyance  in  question  is  purely  statu- 
tory, upon  the  case  made  by  the  bill.  It  is  also  in  the  nature  of  a 
penal  enactment,  in  creating  a  forfeiture  and  disability  enforceable 
in  favor  of  the  assignee.  It  is  generally  understood  to  be  settled 
law,  that  no  court  will  take  jurisdiction  for  the  sole  pui-pose  of 
enforcing  the  penal  consequences  imposed  by  any  other  authority 
which  has  its  own  courts  to  enforce  them.  Tlie  Antelope,  10  Wheat 
67.  It  was  held  in  Oelston  v.  Hoyt,  3  id.  246,  that  a  State  court 
cannot  lawfully  assume  any  such  jurisdiction  under  the  laws  of  the 
United  States.  In  those  cases  where  it  is  loosely  said  there  is  a  con- 
current jurisdiction  over  certain  crimes,  it  is  only  because  the  same 
act  may  violate  the  laws  of  both  jurisdictions.  Thus,  in  Fox  v. 
0hi4)y  5  How.  410,  it  was  held  that  passing  counterfeit  money  might 
be  thus  punishable,  but  it  was  never  supposed  that  a  State  could 
punish  it  under  an  act  of  congress,  or  as  any  thing  but  a  State 
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offense.  We  have  refused  to  enforce  the  penalties  of  foreign  usury 
laws  not  avoiding  the  contract,  although  if  the  contract  was  abso- 
lutely void  where  made,  it  would  not  be  held  valid  anywhere.  Col- 
lins Iron  Co.  V.  Burkam,  10  Mich.  283.  And  thus  far,  at  least,  the 
penalties  and  disabilities  under  tlie  patent  and  copyright^  and  nav^* 
gation,  laws  have  not  been  undc  rstood  to  fall  within  the  cognizance 
of  State  courts,  although  the  language  giving  jurisdiction  to  the 
courts  of  the  United  States  is  no  more  exclusive  than  that  of  the 
bankrupt  law.  Yet  contracts  concerning  the  transfer  of  such  prop- 
erty are  cognizable  in  all  courts,  like  other  property  contracts. 

We  think  the  purpose  of  the  present  action  is  directly  to  aid  in 
the  administration  of  the  estate  of  the  bankrupt,  and  that  the  bank- 
rupt law  regards  these  proceedings  as  a  part  of  the  course  which 
should  be  within  the  control  of  the  courts  having  jurisdiction  under 
the  statute.  If  a  State  should  affirm  the  title  of- the  defendants, 
and  deny  the  claim  of  the  assignee,  there  is  no  appellate  resort 
except  to  the  United  States  supreme  court.  If  we  have  jurisdiction, 
our  judgment  must  be  valid  till  reversed.  But  it  can  hardly  be 
supposed  that  it  was  designed  that  summary  proceedings  should  be 
subject  to  such  long  delays,  and  that  the  settlement  of  the  estate 
should  be  retarded  by  resort  to  courts  of  another  jurisdiction.  The 
inconvenience  of  such  a  course  has,  we  think,  a  decided  bearing 
upon  the  construction  which  the  statute  itself  requires.  If  this  bill 
had  been  filed  by  defendant  to  quiet  title  against  the  assignee  in 
bankruptcy  pending  bankrupt  proceedings,  the  want  of  jurisdiction 
would  not  be  disputed. 

The  conditions  on  which  State  courts  can,  in  the  absence  of  any 
distinct  restriction,  exercise  concurrent  jurisdiction  with  courts  of 
the  Union,  have  never  been  clearly  defined,  and  perhaps  cannot  be. 
So  far  as  any  general  doctrine  is  laid  down,  it  seems  to  indicate  that 
State  courts  may,  where  not  otherwise  restricted,  exercise  jurisdic- 
tion over  cases  where  they  might  have  done  so  independent  of  the 
constitution  and  laws  of  the  United  States,  but  that  they  can  exer- 
cise no  new  powers  wholly  dependent  on,  and  conferred  by,  statutes 
of  the  United  States.  1  Kent's  Com.  307.  Or,  as  well  expressed  by 
the  supreme  court  of  Masstichusetts,  *' the  jurisdiction  is  in  such 
case  exercised,  not  upon  the  ground  of  a  judicial  authority  conferred 
as  such  by  a  law  of  the  United  States,  but  as  the  ordinary  jurisdio- 
tion  of  the  State  court;  acting  indeed,  in  the  particular  case,  upon 
legal  rights  which  may  have  been  created,  or  materially  aflfected,  by 
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the  legislation  of  congress."  Ward  v.  Jenkins,  10  Meta  583.  This 
case  also  distinguishes  between  the  right  to  sue  upon  contracts  and 
other  rights  in  common-law  form,  and  the  right  to  enforce  statutory 
penalties  and  disabilities,  which  it  holds  not  within  State  authority, 
.and  cites  cases  on  the  subject. 

We  do  not  deem  it  necessary  to  consider,  for  the  purposes  of  this 
case,  to  what  extent  assignees  may  sue  at  law  on  the  same  foot- 
ing, and  with  the  same  rights  as  private  persons,  to  recover  upon 
contracts  or  legal  liabilities,  or  in  equity,  to  enforce  such  liens  and 
obligations  as  inyolve  the  same  kind  of  interests.  No  such  difficul* 
ties  would  arise  at  law  as  may  arise  in  equity,  and  it  may  be  there 
are  classes  of  equitable  proceedings  which  could  raise  no  complica- 
tions. The  present  case  is  one  where  no  cause  for  equitable  inter- 
ference could  exist  in  this  State,  in  favor  of  private  parties,  upon 
the  facts  alleged.  No  creditor  who  has  not  obtained  a  lien  or  judg* 
ment,  and  who  has  not,  in  seeking  to  enforce  that  lien  or  judgment 
in  the  ordinary  way,  found  it  necessary  to  asail  the  conveyance  of 
his  debtor's  property  as  fraudulent,  can  complain  of  it  And  a 
transfer  for  a  valuable  consideration,  and  in  good  faith,  though  made 
by  a  person  known  to  be  insolvent,  would  not,  in  the  absence  of  a 
bankrupt  law,  be  necessarily  void  as  against  any  one  ;  as  it  would 
not  necessarily  impair  the  rights  of  creditors.  Our  laws  have  never 
prohibited  honestly-made  preferences.  The  rights  of  assignees  under 
the  bankrupt  law  rest  largely  on  new  and  purely  statutory  grounds. 
And  where  a  sufficient  power  exists  in  the  courts  of  the  United 
States,  not  only  to  enforce  those  rights,  but  to  do  it  more  conve- 
niently and  effectually,  in  connection  with  the  administration  of  the 
whole  estate,  there  is  no  necessity,  and  we  think  no  propriety,  that 
we  enlarge  our  own  jurisdiction  to  interfere  directly  in  matters 
beyond  our  full  control. 

The  peculiar  advantages  of  equity  jurisdiction  depend  almost 
entirely  on  the  power  of  courts  of  equity  to  do  full  justice  by  a  com- 
plete control  over  the  matters  in  controversy,  directly,  or  by  personal 
coercion  of  the  parties.  The  rule  is  almost  universal,  that  no  inter- 
f«»rence  will  be  exercised  unless  this  complete  power  exists  to  com- 
pel justice  to  be  done  throughout.  Specific  performance,  which  is 
one  of  the  commonest  forms  of  relief,  will  seldom  be  granted  where 
there  is  not  a  mutual  liability  to  the  jurisdiction,  or  where  the  court 
h&s  not  the  means  of  seeing  that  its  decree  shall  be  carried  out.  It 
will  not  entertain  a  bill  where  it  could  not  obtain  the  means  of 
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enforcing  a  cross-billy  if  one  should  become  proper,  so  as  to  compel 
both  parties  to  do  equity.  In  maintaining  jurisdiction  in  favor  of 
a  foreign  State,  in  U.  8.  of  America  v.  Wagner^  L.  Eep.  (2  Ch.  Ap.) 
582,  the  English  court  of  chancery  maintained  the  jurisdiction, 
with  the  express  assertion  that,  in  case  a  cross-bill  should  be  filed, 
proceedings  should  be  stayed  until  the  complainant  in  the  original 
bill  should  submit  to  it  And  in  U»  8.  of  America  y.  McRae^  L. 
Rep.  (3  Gh.  Ap.)  79,  the  principle  was  further  recognized,  that  equi- 
ties connected  with  the  matter  in  controyersy  were  entitled  to  be 
enforced.  This  doctrine  is  elementary,  and  is  incident  to  equity 
jurisdiction. 

In  all  controversies  concerning  conveyances  alleged  to  have  been 
made  in  fraud  of  creditors,  it  is  competent,  and  generally  necessary 
to  inquire  into  consideration  and  notice;  and, under  the  rule  in  this 
State,  there  may  be  many  cases  where  purchasers,  not  entitled  to 
hold  the  entire  title,  may  be  protected  in  their  partial  payments, 
and  authorized  to  demand  repayment  of  moneys,  and  cancellation 
of  securities ;  and,  in  some  cases,  to  ask  reconveyance  of  property,  or 
re-assignment  of  obligations.  There  may  also  be  a  right  to  an 
accounting. 

There  certainly  can  be  no  jurisdiction  m  a  State  court  to  deal 
with  a  fund  in  bankruptcy,  and  direct  the  course  to  be  taken  by  the 
assignee;  and  the  assignee  would  have  no  power,  in  some  cases  at 
least,  to  submit  himself  to  such  a  jurisdiction.  There  are  some 
arrangements  which  he  can  make,  with  the  leave  of  the  bankrupt 
court,  but  not  without.  His  powers  and  duties,  as  prescribed  by 
the  bankrupt  law,  would  not  permit  any  but  the  courts  taking  juris- 
diction under  the  statute,  to  adjust  all  the  equities  by  compulsion. 

This,  we  think,  is  a  conclusive  objection  to  entertaining  jurisdic- 
tion in  such  suits  as  the  present,  if  the  jurisdiction  could  properly 
be  said  to  exist  But  it  would  be  a  misnomer  to  speak  of  such  a  juris- 
diction as  existing,  and  yet  not  plenary.  The  constitution  of  our 
courts  of  equity  gives  them  no  such  hampered  powers ;  and  it 
would  not  be  promotive  of  justice,  if  these  limited  powers  had  been 
given.  They  could  not  disregard  the  bankrupt  law,  without  violat- 
ing their  legal  duty,  and  they  have  not  the  means  of  controlling 
proceedings  under  it,  which  are  necessary  to  prevent  injustice  other- 
wise resulting  from  the  application  of  single  clauses,  or  the  separa- 
tion of  transactions,  where  all  need  to  be  administered  by  one  sot  of 
tri)iunals. 
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We  think  the  court  below  erred  in  granting  a  decree,  and  that  the 
decree  should  be  reversed,  with  costs  of  both  courts,  and  the  bill 
dismissed  without  prejudice  to  such  other  proceedings  as  complain- 
ant may  be  adyised  to  pursue. 

The  other  justices  concurred. 


People  ex  rel  Hbdqmak  y.  Board  of  BBOisxsATioir. 

(861lloh.U.) 
OUkenship  —  children  bom  abroad  of  paronU  bom  in  slavery, 

A  person  born  in  Canada  of  parents  of  African  blood  who  were  bom  in  Vir> 
ginia  and  held  there  as  elaves  nntil  they  emigrated  to  Canada,  field,  not 
entitled  to  vote  as  a  citisen  of  the  United  States  without  being  natoraliied. 

Applicatiok  for  mandamtcs.    The  opinion  states  the  case. 

Alfred  Russell,  for  relator. 

D,  (7.  HoUroohy  for  respondent. 

GooLEY,  J.  This  is  an  application  for  a  fnandamus  to  compel 
the  respondents  to  register  the  relator  as  a  voter.  The  facts  are, 
that  his  parents  were  persons  of  African  blood,  bom  in  Virginia, 
and  held  there  as  slaves;  that  they  left  there  and  went  to  Canada  in 
1834,  where  from  that  time  they  resided,  and  where  the  father  still 
resides;  that  the  relator  was  born  in  Canada  some  thirty-five  years 
since,  and  continued  to  reside  there  until  he  was  nearly  twenty 
years  of  age,  when  he  removed  to  this  State,  and  now  resides  in  said 
first  ward.  If  these  facts  show  him  to  be  a  citizen  of  the  State  of 
Michigan,  he  is  entitled  to  be  registered;  otherwise  not. 

It  is  claimed,  on  behalf  of  the  relator,  that  he  becomes  a  citizen 
bv  force  of  the  new  amendments  to  the  federal  constitution.  The 
particular  point  relied  upon  is,  that  by  the  fourteenth  amendment 
all  persons  bom  in  the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  declared  to  be  citizens;  that,  consequencly,  the 
Vol.  XII.  —  38 
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parents  of  the  relator  are  snch,  and  the  laws  of  congress,  which 
make  citizens  of  the  children  of  citizens  bom  abroad,  will  apply  to 
the  case  of  the  relator,  and  render  him  a  citizen  also.  On  the 
other  hand,  it  is  argued  by  the  city  counselor,  who  appears  for  the 
respondents,  that  the  laws  of  congress  do  not  reach  the  case  of  one 
whose  parents  were  not  citizens  at  his  birth,  and  that  the  parents  of 
the  relator  were  not,  since  it  is  admitted  they  were  of  African 
blood,  and  by  the  decision  in  the  case  of  Dred  Scott,  19  How.  393, 
which  established  the  rule  of  law  up  to  the  time  of  the  adoption  of 
the  fourteenth  amendment,  persons  of  African  descent  were  not 
and  could  not  be  citizens. 

If  this  application  depended  upon  the  case  of  Dred  Scott,  we 
should  have  little  difficulty  in  deciding  it.  The  decision  there 
declared  that  free  blacks  were  not  citizens;  but,  though  when  first 
decided  it  must  have  commanded  that  respectful  deference  and 
strict  obedience  which  is  always  due  to  the  decisions  of  the  court  of 
last  resort  on  questions  of  federal  law,  we  think  the  time  has  gone 
by  when  it  can  be  regarded  as  possessing  the  force  of  authority. 
For  upwards  of  ten  years  it  has  been  wholly  ignored  in  the  action 
of  the  political  departments  of  the  Federal  government,  and  some 
years  before  the  adoption  of  the  fourteenth  amendment,  the 
supreme  court  of  the  United  States  had  practically  overruled  it  by 
admitting  persons  of  African  descent  to  practice  at  its  bar.  Wo 
think,  therefore,  that  we  are  justified  by  the  action  of  that  tribunal, 
in  treating  its  former  decision  as  practically  set  aside. 

But  we  do  not  think  the  case  can  turn  upon  any  question  of  the 
binding  force  of  that  decision.  The  point  in  dispute  here  is, 
whether  the  parents  of  the  relator  were  citizens  of  the  United 
States.  The  record  shows  that  they  were  not  free,  but  held  in 
servitude,  while  they  remained  within  its  jurisdiction. 

Now,  it  is  undeniable  that  those  persons  should  never  have  been 
slaves,  and  that  neither  they  nor  any  others  ought  in  justice  to 
lose  any  right  or  privilege  in  consequence  of  their  having  been  the 
victims  of  a  wrong.  But  questions  like  the  one  before  us  can  never 
be  disposed  of  on  considerations  merely  of  what  ought  to  be,  or 
ought  to  have  been.  We  cannot  shut  our  eyes  to  historical 
facts  because  of  their  being  disagreeable  to  ourselves  or  discredit- 
able to  the  country.  Slavery  was  the  great  ugly  fact  of  our  history; 
it  afFected  the  peace,  the  morals,  the  happiness  of  the  people;  it 
threatened  the  existence  of  the  government;  at  last  it  convulsed 
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the  nation  in  ciyil  wan  Private  interests  and  public  interests  hare 
been,  and  still  for  a  long  time  must  be,  affected  by  the  mere  fact 
of  itc  having  existed,  and  we  can  no  more  ignore  it  than  those  who 
established  independence  could  ignore  the  previous  events  that 
made  independence  essential.  When  they  came  to  adjust  their  new 
relations,  those  previous  events  must  needs  have  more  or  less  bear- 
ing. Here  the  question  is,  what  the  status  of  certain  persons  was 
before  emancipation;  and,  if  we  find  they  were  slaves,  we  are  com- 
pelled, however  unwillingly,  to  recognize  the  fact  and  its  conse- 
quences. The  supreme  court  of  the  United  States  has  recently 
been  obliged  to  decide  that  contracts  growing  out  of  the  institution 
of  slavery,  are  not  only  valid  since  the  new  amendments,  but  that 
the  people  of  the  States  have  no  power,  and  congress  can  confer 
none  upon  them  to  nullify  such  contracts  by  their  new  constitutions. 
White  V.  Hart,  13  Wall.  647;  Osborn  v.  Nicholson,  id.  654.  As  a 
consequence,  State  courts  in  the  southern  States  are  now,  under 
the  mandate  of  the  federal  court,  enforcing  contracts  made  on 
the  sale  of  men,  and  considering  questions  of  their  market  value, 
and  of  their  soundness  as  articles  of  merchandise,  precisely  as  if 
they  were  actually  mere  beasts  of  burden.  In  short,  we  have  abolished 
slavery,  but  we  have  not  abolished  the  pre-existing  history,  and  wo 
cannot  prevent  the  consequences  following  the  facts  recorded. 

Now,  citizenship  implies  the  obligations  of  allegiance  on  the  one 
side,  and  the  rights  of  protection  on  the  other.  From  the  very 
nature  of  chattel  slavery,  neither  the  obligations  nor  the  rights 
could  exist,  except  in  a  very  imperfect  state.  Slavery  is  the  nega- 
tion of  natural  right,  and  the  rightful  resistance  to  it  can  only  be 
limited  by  considerations  of  prudence.  In  the  declaration  of  inde- 
pendence, liberty  is  ranked  with  life  as  among  the  things  which  are 
inalienable,  and  Warren,  the  chief  of  the  early  martyrs  of  tlie 
revolution,  declared  slavery  the  greatest  of  all  crimes  in  its  victim, 
if  it  were  possible  for  him  to  be  rid  of  it.  It  is  obvious  that  the 
person  subjected  to  it  is  denied  the  rights  of  a  citizen;  and  what- 
ever of  obedience  a  government  can  exact  of  him,  is  not  upon  the 
ground  of  his  being  a  party  to  the  fundamental  compact,  but  as 
a  part  of  the  system  which  takes  from  him  those  inherent  rights 
which,  voluntarily,  he  had  no  power  to  surrender.  For  these 
reasons  the  municipal  law,  neither  here  nor  elsewhere,  recognized 
slaves  as  citizens. 

We  have  no  information  concerning  the  reasons  which  induced 
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the  relator's  parents  to  abandon  the  State  of  their  birth  and  go  tc 
Canada,  but  the  inference  from  the  record  is  a  legitimate  one,  that 
they  went  to  escape  from  bondage  to  freedom.  They  did  not  go  as 
representatives  of  the  United  States,  proud  of  its  flag  and  its 
liberties,  bat  as  fugitives  from  the  United  States,  fearing  its  flag 
and  hating  its  oppression.  They  did  not  carry  citizenship  with 
them,  but  they  fled  from  slavery.  They  abandoned  a  country  to 
which  they  admitted  no  obligations,  because  its  laws  denied  them 
all  rights.  So  far  from  extending  to  them  its  protection,  the  laws 
of  tlie  country  they  left  volunteered  the  assistance  of  its  offlcers  in 
seeking  out  and  seizing  them,  if  they  should  venture  to  seek  liberty, 
in  order  that  they  might  be  restored  to  a  bondage  which  promised 
to  be  perpetual  to  them  and  their  descendants.  What  possible 
obligation  could  the  mere  fact  of  birth  upon  the  soil  of  America 
impose  upon  a  person  thus  condemned  by  its  laws  to  be  the  hopeless 
slave,  the  mere  chattel,  subject  to  be  bought  and  sold,  in  his  person 
and  posterity,  at  the  will  of  another  ?  We  may  bring  this  to  a 
proper  test,  perhaps,  by  supposing  that  a  war  should  unhappily 
spring  up  between  ourselves  and  the  neighboring  dominion,  and 
that  our  government  should  endeavor  to  enforce  the  obligations  oi 
citizenship  against  any  of  those  fugitives  who  had  sought  in  that 
country  the  liberty  denied  them  at  home ;  should  endeavor,  foi 
example,  to  force  them  into  its  armies,  or  to  visit  them  with  the 
penalties  of  treason  if  they  should  voluntarily  enter  the  armies  of 
their  adopted  country  —  is  it  not  clear  that  the  moral  sense  would 
be  shocked,  and  the  instincts  of  justice  implanted  in  every  man's 
breast  revolt  at  so  gross  and  palpable  a  misapplication  of  the 
doctrines  of  natural  allegiance  ?  The  supposition  is  indeed  too 
monstrous  to  be  indulged.  We  are  driven  to  confess,  however 
mortifying  it  may  be  to  our  national  self-complacency,  that,  up  to 
1801,  Canada  was,  as  regards  the  class  in  question,  a  refuge  from 
American  oppression,  and  that  those  who  fled  thither  were  guiltless 
of  wrong  in  repudiating  allegiance  to  the  government  they  escaped, 
and  in  rejecting  such  protection  as  it  would  have  extended  to 
them. 

It  follows,  therefore,  that  the  parents  of  the  relator  were  nevei 
citizens  of  the  United  States  prior  to  the  adoption  of  the  fourteenth 
amendment.  That  amendment,  it  is  clear,  does  not  make  them 
such.  It  declares,  that  "  All  persons  bom  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens 
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of  the  United  States,  and  of  the  State  wherein  they  reside." 
These  persons  are  not  subject  to  the  jurisdiction  of  the  United 
States.  They  have  chosen  another  jurisdiction,  and  cannot  have 
our  citizenship  forced  upon  them.  The  fourteenth  amendment 
makes  the  offer  of  citizenship,  but,  if  they  come  within  the  offer, 
they  can  accept  it  only  by  bringing  themselves  within  the  jurisdic- 
tion, which  hitherto  they  have  not  chosen  to  do.  The  relator  him- 
self does  not  come  within  the  terms  of  the  fourteenth  amendment, 
because  he  was  not  bom  within  the  United  States.  If  he  is  not  a 
citizen  by  virtue  of  his  parents  having  been  such,  then,  allegiance 
by  birth,  so  far  as  it  exists  at  all,  must  be  due  from  him  to  the 
British  government,  under  which  he  was  bom,  and  he  might  at 
any  time  return  and  claim  the  rights  of  a  British  subject.  Such, 
we  think,  is  his  position.  He  can  become  an  American  citizen,  but 
only  in  the  same  modes  as  any  other  person  of  Canadian  birth. 

The  fifteenth  amendment  does  not  help  the  case.  That  declares 
that  the  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States,  or  by  any  State,  on 
account  of  race,  color  or  previous  condition  of  servitude.  Under 
this  the  prerequisite  is  that  he  is  a  citizen.  The  relator  was  never 
in  a  condition  of  servitude,  and  his  color  is  no  impediment  to  citi- 
zenship. He  has  the  same  rights  with  any  native-bom  white 
British  subject  to  become  a  citizen  under  the  naturalization  laws,  if 
he  shall  desire  to  do  so. 

It  follows  that  the  writ  must  be  denied. 

Christiancy,  C.  J.,  and  Graves,  J.,  concurred, 

Campbell,  J.  I  think  the  act  of  congress  which  gives  children 
citizenship  by  reason  of  parentage,  inasmuch  as  it  refers  only  to 
children  of  those  who  then  were  and  thereafter  should  be  citizens 
at  the  time  the  children  were  bom,  cannot  apply  to  any  whoso 
parents,  at  the  time  of  their  birth,  were  domiciled  abroad,  and  not 
recognized  by  American  law  at  the  time  as  entitled  to  civil  rights. 
If  the  fourteenth  amendment  now  applies  to  the  parents  —  a  point 
not  now  before  us  —  it  cannot  act  retrospectively  to  change  facti 
formerly  existing,  I  concur,  therefore,  in  holding  the  relator  is  not 
a  dtizeiu 


302  MICHIGAN, 


Snjder  t.  People. 


Sktdbr  v.  Pboplb. 

(MMloh.108.) 
Ar$an — burnitig  by  htuhand  of  w\f€*$  dwMn(f^mim. 

A  husband,  livuig  with  hla  wife,  and  having  a  rightful  pomieBrioii  Jointly  with 
her  of  a  dwelling-houae  which  she  owns  and  they  both  occupy,  is  not 
guilty  of  arson,  by  the  common  law,  in  burning  such  dwelling-house ;  and 
this  rule  is  not  changed  by  a  statute  securing  to  the  wife  her  separate 
property. 

Information  for  arson.    The  opinion  states  the  case. 
Newton  Foster  and  £•  A.  Tabor,  for  plaintiff  in  error. 
Dwight  May,  attorney-general,  for  the  People* 

GooLET,  J.  The  plaintiff  in  error  was  informed  against  for  arsoni 
which  is  charged  to  consist  in  the  felonious  burning,  in  the  night 
time,  of  the  dwelling-house  of  Mary  A.  Snyder.  On  the  trial  it 
appeared  that  Mary  A.  Snyder  was  his  wife,  and  defendant  (below) 
insisted  that  he  could  not  be  guilty  of  arson  in  burning  her  house. 
He  also  claimed  to  be  the  owner  of  the  house,  in  fact,  and  this 
claim  was  submitted  to  the  jury,  who  found  against  him.  The 
prosecution,  on  the  other  hand,  gave  some  evidence  tending  to  show 
that  defendant  had  separated  himself  from  his  wife,  and  given  up 
his  residence  in  the  State.  This  evidence,  however,  did  not  become 
important  on  the  trial,  as  the  court  instructed  the  jury  that  a  hus- 
band might  be  convicted  of  arson  in  burning  his  wife's  dwelling- 
house,  though  residing  with  her,  and  defendant  was  convicted 
accordingly. 

The  statute  provides  that  *'  Every  person  who  shall  willfully  and 
maliciously  burn  in  the  night  time,  the  dwelling  of  another,"  etc., 
shall  be  punished,  etc.  Gomp.  L.,  §  5745.  There  are  numerous 
decisions  as  to  what  is  meant  by  the  dwelling-house  of  another,  as 
well  at  the  common  law  as  under  like  statutes  to  our  own.  Arson 
is  an  offense  against  the  habitation,  and  regards  the  possession  rather 
than  the  property.  Slate  v.  Toole,  29  Conn.  344.  The  house,  there- 
fore, must  not  be  described  as  the  house  of  the  owner  of  the  fee,  if 
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in  fact  at  the  time  another  has  the  actual  occupancy,  but  it  must  be 
described  as  the  dwelling-house  of  him  whose  dwelling  it  then  is. 

2  East*s  P.  0.  1024  ;  4  BL  Com.  220 ;  Whart.  Cr.  L.,  §  1658  ;  2  Bish. 
Cr.  L.  (2ded.),  §  24 ;  Holmes'  Case,  Cro.  Car.  376  ;  Spalding* s  Case, 
1  Leach,  218 ;  Commonwealth  v.  Wade,  17  Pick.  395.  Even,  it 
seems,  though  the  occupation  be  wrongful.  Rex  v.  Wallis,  1  Mou J. 
C.  0.  344 ;  State  v.  Toole,  29  Conn.  344.  It  follows  that  a  lessee 
could  not  be  guilty  of  the  felony  in  burning  the  premises  occupied 
by  him  as  such  (2  East's  P.  C.  1029  ;  2  Russ.  on  Cr.  560  ;  McNeal 
V.  Woods,  3  Blackf .  485 ;  State  v.  Lyon,  12  Conn.  487 ;  State  v.  Fish, 

3  Dutch.  [N.  J.]  323 ;  State  r.  Sandy,  3  Ired.  670 ;  3  Greenl.  Ev., 
§  55),  while  the  landlord,  during  such  occupation,  might  be.  2 
East's  P.  C.  1023,  1024 ;  Sullivan  v.  State,  5  Stew.  &  P.  175.  A 
jail,  it  has  been  held,  may  be  described  as  the  dwelling-house  of  the 
jailer  living  with  his  family  in  one  part  of  it.  People  v.  Van  Blar- 
cum,  2  Johns.  105  ;  Stevens  v.  Commonwealth,  4  Leigh,  683.  And 
it  seems  that  the  wife,  because  of  the  legal  identity  with  the  hus- 
band, cannot  be  guilty  of  the  offense  in  burning  the  husband's 
dwelling,  even  though  at  the  time  living  separate  from  him.  MarcJis 
Case,  1  Mood.  C.  C.  182.  This  would  doubtless  be  so  held  whenever 
the  wife's  domicile  is  regarded  in  law  as  identical  with  the  hus- 
band's, which  for  many  purposes  is  no  longer  the  case  when  they 
In  e  separate. 

It  must  be  evident  from  this  summary  of  the  law  on  this  subject 
that  if  the  husband,  living  with  his  wife,  has  a  rightful  possession 
jointly  with  her  of  the  dwelling-house  which  she  owns  and  they 
both  occupy,  he  cainnot,  by  common-law  rules,  be  guilty  of  arson  in 
burning  it.  It  remains  to  be  seen  whether  the  statutes  have  intro- 
duced any  changes  which  would  affect  the  case. 

The  statutes  upon  which  the  question  arises  arc  those  for  the 
protcction^of  the  rights  of  married  women.  But  it  is  to  be  observed 
that  those  do  not  in  terms  go  beyond  the  insuring  to  the  wife  such 
property  as  she  may  own  at  the  marriage  and  acquire  afterward, 
and  the  giving  to  her  the  power  to  protect,  control  and  dispose  of 
the  same  in  her  own  name,  and  free  from  the  interposition  of  the 
husband.  None  of  them  purports  to  operate  upon  the  family  rela- 
tions ;  none  of  them  takes  from  the  husband  his  marital  rights, 
except  as  they  pertain  to  property,  and  none  of  them  relieves  him 
from  responsibilities,  except  as  they  relate  to  the  wife's  contracts 
and  debts.     He  is  still  under  the  common-law  obligation  to  sup- 
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port  the  wife,  and  the  services  of  the  wife,  which  at  the  common 
law  were  regarded  as  the  consideration  for  this  support,  are  still 
supposed  to  be  performed  in  his  behalf  and  in  his  interest,  except 
where  tliey  are  given  to  her  individual  estate  or  separate  business. 
The  wife  has  a  right  to  receive  her  support  at  the  husband's  domi- 
cile, unless  she  has  lost  it  by  misbehavior,  and  husband  and  wife 
together  have  a  joint  interest  in  and  control  of  the  children,  which 
they  cannot  of  right  sever,  and  which  are  not,  even  in  contempla- 
tion  of  law,  regarded  as  distinct,  though  the  courts  are  sometimes 
compelled  to  treat  them  as  if  they  were  so,  when  difficulties  arise 
which  make  legal  intervention  essential  to  the  protection  and  wel* 
fare  of  the  children.  As  regards  her  individual  property,  the  law 
has  done  little  more  than  to  give  legal  rights  and  remedies  to  the 
wife,  where  before,  by  settlement  or  contract,  she  might  have  estab* 
lished  corresponding  equitable  rights  and  remedies,  and  the  unity 
of  man  and  woman  in  the  marriage  relation  is  no  more  broken  up 
by  giving  her  a  statutory  ownership  and  control  of  property  than  it 
would  have  been  before  the  statute,  by  such  family  settlement  as 
should  give  her  the  like  ovmership  and  control.  At  the  common 
law  the  power  of  independent  action  and  judgment  was  in  the  bus- 
band  alone;  now  it  is  in  her  also,  for  many  purposes;  but  the 
authority  in  her  to  own  and  convey  property,  and  to  sue  and  be 
sued,  is  no  more  inconsistent  with  the  marital  unity  than  the  cor- 
responding authority  in  him.  She  is  still  presumptively  his  agent 
to  provide  for  the  household,  and  he  is  not  deprived  of  the  rights 
or  relieved  of  the  obligations  of  head  of  the  household,  except  as  by 
their  dealings  and  intent  to  that  effect  is  indicated. 

So  far  from  an  intent  having  been  manifested  on  the  part  of  the 
legislature  to  regard  the  family  as  simply  a  voluntary  association  of 
two  persons,  legally  independent  of  each  other,  with  their  progeny, 
several  of  tlie  clianges  have  been  in  the  direction  of  a  unification  of 
interests.  Thus  the  husband  is  deprived  of  all  authority  to  sell, 
mortgage  or  otherwise  charge  the  homestead  without  the  wife's 
consent,  though  his  title  thereto  may  be  complete  and  absolute. 
Const.,  art.  16,  §§  2,  3;  Dye  v.  Maym,  10  Mich.  291;  McKee  v.  Wil- 
cox, 11  id.  358;  Ring  v.  Burt,  17  id.  465.  He  is  also  precluded 
from  selling  or  incumbering  such  personal  chattels  as  are  exempt 
by  law  from  execution,  unless  with  her  assent  (Comp.  L.,  §  4465); 
and  if  he  shall  attempt  to  do  so,  she  may  bring  action  to  recover 
the  same  in  her  own  name.     Comp.  L.,  §  3294.     These  powers  and 
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privileges  in  respect  to  the  husband's  property  are  not  conferred  on 
the  wife  for  her  own  benefit  exclusively,  or  in  order  to  give  her 
interests  independent  of  the  husband;  but  they  are  given  her  for 
the  benefit  of  the  whole  family,  in  order  that  they  may  not  be 
deprived  of  the  reasonable  means  of  support  which  the  law  has 
endeavored  to  save  to  them,  and  to  the  end  that  they  may  be  kept 
together  as  a  family,  if  such  shall  be  their  desire.  And  after  the 
death  of  the  husband  and  father,  the  family  unity  is  still  regarded 
in  the  protection  which  is  given  to  the  homestead.  Const.,  ubi 
supra. 

We  have  said  that  the  wife  is  entitled  to  support  at  the  husband's 
domicile,  and,  as  we  have  seen,  she  may  prevent  his  disposing  of  it. 
The  statute  has  not  given  him  a  corresponding  right  to  impede  or 
preclude  conveyances  or  incumbrances  by  the  wife,  but  neverthe- 
less so  long  as  they  occupy  together  he  is  not  to  be  considered  aa 
being  upon  the  premises  by  sufferance  merely.  He  is  there  by 
right,  as  one  of  the  legal  unity  known  to  the  law  as  a  family;  as 
having  important  duties  to  perform,  and  responsibilities  to  bear  in 
that  relation,  which  can  only  be  properly  and  with  amplitude  per- 
formed and  borne  while  the  legal  unity  represents  an  actuality;  as 
having  rights  in  consort  and  offspring  which  can  only  be  valuable 
reciprocally  while  the  one  spot,  however  owned,  shall  be  the  home 
of  all;  and  in  many  ways  he  still  represents  the  family  in  important 
relations  of  society  and  government.  Some  of  the  legislation  on 
the  subject  is  exceedingly  crude;  some  of  it  has  injudiciously  given 
powers  to  the  wife  in  the  disposition  of  property,  which  it  has  pru- 
dently denied  to  the  husband;  but  none  of  it  makes  the  husband  a 
stranger  in  law  in  the  wife's  domicile.  The  property  is  hers  alone, 
but  the  residence  is  equally  his;  the  estate  is  in  her,  but  the  dwel- 
ling-house, the  domtis,  is  that  of  both. 

11,  therefore,  the  husband  shall  be  guilty  of  the  great  wrong  to 
his  wife  and  family,  of  setting  fire  to  the  house  they  inhabit,  he  is 
no  more  guilty  of  arson  in  so  doing  than  the  wife  was  at  the  com- 
mon law  for  a  like  wrong  to  the  dwelling-house  of  the  husband. 
The  case  is  a  very  proper  one  for  a  penal  statute,  but  none  has  yet 
been  enacted  to  meet  it.  The  house,  in  legal  contemplation,  as 
regards  the  offense  under  consideration,  is  the  dwelling-house  of  the 
husband  himself. 

But  in  so  holding  we  do  not  decide  that  if  the  family  relation  is 
broken  up  in  fact,  and  husband  and  wife  are  living  apart  from  each 
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other^  whether  under  articles  of  separation  or  not,  the  same  exemp- 
tion from  criminal  liability  can  exist.  There  is  much  reason  for 
holding  that  the  wife's  dwelling-house  can  be  considered  that  of  the 
husband^  only  while  he  makes  it  such  in  fact,  and  that  there  is  no 
such  legal  identity  as  can  preclude  her  house  being  considered,  in 
legal  proceedings  against  him,  as  the  dwelling  of  ''another,"  when 
it  is  no  longer  his  abode.  That  case  was  not  fairly  presented  upon 
this  record,  and  was  barely  alluded  to  on  the  argument;  and  it  must 
be  left  for  the  proper  consideration  when  it  becomes  necessary  to 
decide  it.  We  confine  our  attention  now  to  the  case  of  a  husband 
in  the  practical  exercise  of  the  right  to  reside  with  his  famOy  in  the 
wife's  dwelling-house,  which  the  wife,  at  the  same  time,  practically 
concedes.  In  such  a  case  the  dwelling-house  cannot  be  said  not  to 
be  that  of  the  husband. 

It  follows  that  the  jugment  was  erroneous,  and  it  must  be  lereised^ 
and  a  new  trial  ordered. 
.  The  other  justices  oonourred. 
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PrmnitiorifnaU^impeaMitgeanHderatian — atteration  rf  bif  addimff  amotker 
na$ne  —  drunk&nnesi  of  maker — holder  for  tahte. 

In  an  action  by  a  holder  In  good  faith  against  the  maker,  on  a  promiaaoiy 
note  given  for  an  interest  in  a  patent  right,  held,  (1)  that  eyidenoe  of  the 
worthleesneos  of  the  patent  was  inadmiesible  under  the  general  issae ;  (9) 
that  the  maker  was  not  discharged  nor  his  liability  affected  hy  the  addition 
of  the  name  of  another  as  surety ;  (8)  that  the  drunkenness  of  the  maker 
was  not  a  defense  in  the  absence  of  proof  of  fraud,  or  of  his  absolute 
Incapadt J ;  and  (4)  that  the  note  being  fair  on  Its  face,  it  oould  onlj  bt 
impeached  in  the  hands  of  a  holder  for  value,  hj  evidence  of  bad  faith. 

Action  on  a  promissory  note ;  the  opinion  states  the  case. 

Matf  d  Buck,  for  plaintiff  in  error. 

J.  W.  Breese  and  H.  F,  Severens.  for  defendants  in  error. 
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GAMPBEiiiiy  J.  Miller  eued  below  upon  a  joint  and  seTeral  prom- 
issory note.  Both  defendants  pleaded  the  general  issue,  and  Hugh 
Finley,  junior,  appended  to  his  plea  an  affidavit  denying  the  execu- 
tion of  the  note  by  himself.  No  notice  of  any  kind  was  filed  or 
served  with  the  plea. 

Upon  the  trial  the  defense  was  rested  upon  several  grounds.  It 
was  claimed  that  Hugh  Finley,  senior,  signed  the  note  without  the 
consent  of  Hugh  Finley,  junior,  his  son,  who,  it  was  alleged,  refused 
to  assent  to  having  hiin  sign,  and  after  the  note  had  been  delivered 
as  the  sole  note  of  the  son.  It  was  further  claimed  that  when  he 
signed  it,  he  was  in  such  a  state  of  drunkenness,  procured  by  the 
original  payee,  that  he  was  not  responsible  for  his  acts.  It  was 
also  set  up,  that  the  note  was  one  of  several  obtained  by  fraud,  as 
the  price  of  a  worthless  patent,  for  a  horse-collar  fastener. 

Miller  claimed  as  a  bona  fide  holder.  Judgment  was  rendered  f  oi 
defendants  below,  and  he  now  brings  error. 

The  whole  testimony  given  in  the  court  below,  concerning  thi 
character  of  the  patent-right,  was,  we  think,  wrongly  admitted. 
There  was  no  question  concerning  the  transfer  of  the  patent*right, 
and  such  a  right  is  a  right  of  property.  Its  value  being  incapable 
of  reduction  to  any  fixed  sum,  and  being  altogether  a  matter  of 
opinion,  any  price  agreed  upon,  unless  manifestly  exorbitant,  would 
be  enforced,  in  the  absence  of  fraud  and  misrepresentation.  A 
note  given  for  the  price  cannot  be  regarded  as  a  note  given  without 
consideration ;  and  any  defense  arising  out  of  such  circumstances 
must  be  specially  pleaded  and  cannot  be  shown  without  notice. 
All  the  testimony  admitted  for  the  purpose  of  showing  the  worth- 
lessness  of  the  patented  invention,  was,  therefore,  irrelevant,  and  it 
was  error  to  admit  it. 

It  is  also  claimed  by  plaintiff  in  error  that  the  alteration  in  the 
note  whereby  Hugh  Finley,  senior,  became  a  party  to  it  was 'not,  as 
to  the  orignal  signer,  a  material  alteration.  There  is  no  doubt  that 
any  material  alteration  in  a  note,  without  the  consent  of  the  party 
responsible  on  it,  and  affected  by  it,  will  destroy  it  as  to  him. 
Wait  V.  Pomeroy,  20  Mich.  425  ;  4  Am.  Eep.  395;  Holmes  v.  Trum- 
pery 22  Mich.  427 ;  7  Am.  Bep.  661 ;  People  v.  Browne  2  Doug.  9. 
And  there  can  be  no  question  but  that  an  addition  to  the  number 
of  signers  of  an  instrument  may  in  some  cases,  at  least,  affect  the 
operation  of  it,  as  to  some  or  all  of  tliose  who  have  already  signed. 

The  doctrine  is  settled  in  New  York  that  procuring  the  signature 
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signing^  and  its  genuineness  is  not  in  issue.  There  is  no  question 
in  the  case  as  to  the  identity  of  the  paper.  The  note  he  signed 
wafi  the  one  the  son  supposed  he  was  signing,  and  there  was  no 
substitution  of  one  paper  for  another.  The  defense  rests  upon  the 
ground  of  fraud,  and  not  of  illegality,  and  while,  if  the  old  man's 
story  is  true,  the  note  would  be  voidable  as  against  the  payee,  it 
would  not  be  a  nullity  as  to  all  persons. 

There  is  nothing  on  the  face  of  tlie  paper  to  cast  suspicion  upon 
its  character,  and  it  can  only  be  impeached,  in  the  hands  of  a 
holder  for  value,  by  evidence  that  he  took  it  under  circumstances 
which  rendered  him  guilty  of  bad  faith.  Ooodman  v.  SimondSy  20 
How.  343 ;  Murray  v.  Lardner,  2  Wall.  110 ;  Ooodman  v.  Harvey, 
4  Ad.  &  El.  870 ;  Ufher  v.  liich,  10  id.  784 ;  2  Pars,  on  Bills,  280  ; 
Redfield  &  Bigelow's  Leading  Cases  on  Bills  and  Notes,  239,  257. 

The  proof  must  show  that  the  holder  for  value,  who  takes  a  note 
with  no  earmarks  of  fraud  or  illegality,  has  had  notice  of  such  a 
nature  that  he  could  not  honestly  take  the  paper  without  further 
inquiry.  The  facts  of  which  he  must  have  either  knowledge  or 
notice  must  be  such  as  go  to  the  defects  of  title.  The  defect  set 
up  here  were  the  fraud  alleged  to  have  been  practiced  on  the  elder 
Finley,  by  taking  advantage  of  his  drunkenness,  and  the  cheat,  if 
there  was  any,  whereby  the  younger  Finley  was  induced  to  purchase 
the  patent.  The  latter  we  have  intimated  was  not  properly  in  the 
case.  But  if  it  had  been  admissible,  it  would,  perhaps,  be  of  no 
special  importance,  as  presented  by  the  record  as  it  stands.  We 
have  found  nothing  in  the  testimony  tending  to  show  that  Miller  had 
heard  or  known  any  thing  about  either  of  these  defenses.  The  court 
declined  to  instruct  the  jury  that  notice  that  the  note  was  given  for 
a  patent-right  would  not  be  suflBcient  to  charge  plaintiff.  Whatever 
may  have  been  the  experience  of  our  people  with  itinerant  patent- 
venders,  it  cannot'  properly  be  assumed  as  a  fact  that  a  patent,  regu- 
larly issued  by  the  department,  lacks  either  novelty  or  utility.  And, 
as  fraud  can  never  be  presumed  without  proof,  the  jury  could  not 
properly  be  charged  upon  any  theory  supported  by  no  evidence  at  all. 

These  points  were  evidently  subordinated  to  the  other  legal 
propositions,  and  it  was  probably  not  deemed  necessary  to  criticise 
them  very  closely,  when  the  case  was  made  to  turn  chiefly  upon  tha 
other  rulings. 

The  judgment  must  be  reversed,  with  costs,  and  new  trial  granted* 

The  other  justices  concurred. 
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SkiiuU  afftraudi'^^al  offreemerU  for  purchase  qf  lamd—depotU  nf  tfifpufaK 

Ud  damages. 

Plaintiff  Terballj  agreed  to  porchaae  land  of  defendant,  and  paid  monej  with 
a  Btlpalation  that  defendant  might  retain  it  as  a  forfeiture  if  plaintiff  fkiled 
to  complete  the  contract.  The  defendant  was  willing  and  offered  to  oonrej, 
but  plaintiff  refused  to  perform.  EM,  ihAt  the  whole  agreement  was  one 
entire  contract;  that  it  was  void  hj  the  statute  of  frauds;  and  that  the 
plaintiff  could  recoyer  the  monej  paid  as  monej  had  and  receiyed. 

Action  for  money  had  and  received.  The  opinion  states  the 
case. 

Gibson  d  Wolcoti,  for  plaintiff  in  error. 

Johnson  <6  Montgomery,  for  defendant  in  error. 

Campbell,  J.  This  case  presents  the  single  question,  whether  a 
p3rson  who  has  made  a  verbal  arrangement  with  another  to  pur- 
chase land  of  him,  and  has  paid  money  with  a  stipulation  that  he 
may  retain  it  if  the  purchaser  fails  to  complete  the  bargain,  can 
recover  back  the  money,  where  the  vendor  is  willing  and  offers  to 
convey. 

It  is  necessary  to  consider  on  what  grounds  the  holder  of  the 
money  can  claim  to  hold  it.  It  cannot  be  held  as  in  any  way  analo- 
gous to  a  gift.  It  is  delivered  upon  condition,  to  be  held  in  case  of 
a  failure  to  perform  an  expected  act,  but,  in  case  of  performance, 
to  be  applied  toward  the  full  price  of  land.  It  cannot,  then,  be 
put  upon  any  other  ground  than  that  of  an  agreement,  involving 
rights  and  obligations  on  both  sides,  and  a  forfeiture  upon  the 
default  of  the  party  paying  over  the  money. 

This  agreement  is  an  agreement  for  the  purchase  and  sale  of 
lands;  and  the  stipulation  for  a  forfeiture  of  the  deposit  is  the 
agreed  penalty,  or,  more  properly,  the  stipulated  damages,  for  its 
breach.  If  the  contract  is  valid  the  forfeiture  is  valid,  as  it  is  not 
claimed  to  bo  unreasonable ;  but  if  the  contract  is  not  valid,  then 
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no  part  of  it  can  be  enforced,  without  leading  to  confnaion  and 
contradiction. 

Under  our  etatutes  every  contract  for  the  sale  of  lands  is  Toid, 
unless  the  contract^  or  some  note  or  memorandum  of  it,  is  in 
writings  and  signed  by  the  Tender,  or  his  agent  lawfully  appointed 
in  writing.  2  Gomp.  L.  1874,  §  4694.  The  law  does  not  require  the 
purchaser  to  sign  the  agreement,  and  he  is  liable,  therefore,  upon 
the  written  contract,  though  his  own  assent  is  verbal.  Holland  v. 
Hoyt,  14  Mich.  238.  The  statute  does  not  require  the  considera- 
tion to  be  set  forth  in  writing,  but  allows  it  to  be  proved  otherwise. 
§  4695. 

The  validity  of  part  performance,  as  taking  contracts  out  of  the 
statute  so  as  to  authorize  their  specific  performance,  is  also  declared. 
§  4696. 

The  only  consideration  for  the  agreement  of  the  purchaser  to 
forfeit  his  deposit  in  this  case  was  the  verbal  promise  of  the  vendor 
to  convoy.  No  possession  was  given  of  the  land,  and  no  act  what- 
ever was  done  by  the  vendor.  The  payment  of  the  deposit  was  not 
such  an  act  of  part  performance  as  would,  under  any  of  the  author- 
ities, autliorize  the  purchaser  to  demand  a  specific  performance. 

There  was,  then,  no  consideration  whatever  for  his  agreement, 
and  it  gave  him  no  rights  against  the  vendor.  Tlie  arrangement, 
therefore,  was  in  no  sense  a  contract,  and  he  was  not  bound  by  it. 
Until  both  parties  are  brought  into  binding  relations,  their  dealings 
have  no  effect.  They  can  only  be  regarded  as  preliminary  negotia- 
tions, which  confer  no  rights. 

They  cannot,  therefore,  be  made  binding  thereafter  by  any 
attempt  of  a  single  party  to  force  a  contract  on  the  other.  If 
there  was  no  contract  already  in  existence,  the  subsequent  assent 
of  both  was  as  necessary  as  if  they  had  never  negotiated.  A  party 
who  has  never  become  bound  cannot  be  held  by  any  but  his  own 
agreement.  And  the  cases  which  intimate  that  one  party  cannot 
retract,  if  the  other  is  willing  to  perform,  give  to  the  arrangement 
all  the  effect  of  a  solemn  contract,  and  enable  agreements  to  be 
made  as  well  as  enforced,  at  the  will  of  one  of  the  parties,  without 
anv  concurrence  of  the  other. 

We  have  held  in  Chaviberlain  v.  Dmo,  10  Mich.  319;  Hall  v. 
SonUy  11  id.  494;  Holland  v.  Hoyty  14  id.  238;  and  Orimes  v.  Van 
Vechim,  20  id.  410,  that  a  contract  void  under  the  statute  of  frauds 
is  a  mere  nullity,  and  cannot  be  used  for  any  purpose  whatever* 
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And  we  cannot  conceiye  of  such  a  tiling  as  a  contract  which  cannot 
be  enforced  as  a  contract^  and  yet  can  be  the  foundation  of  legal 
obligations  arising  out  of  nothing  else. 

The  decisions  which  have  been  made  in  several  States  refer,  for 
their  authority,  chiefly  to  some  early  decisions  in  New  York,  The 
brief  report  in  DowdU  y.  Campy  12  Johns.  451,  rested  the  refusal  to 
allow  the  purchase-money  to  be  recovered  back  from  a  vendor  will- 
ing to  perform,  on  the  ground  that  equity  would  compel  perform- 
ance in  favor  of  the  purchaser.  And  the  same  doctrine  was  held 
in  Abbott  v.  Draper^  4  Den.  51,  where  the  purchaser's  possession 
was  more  distinctly  relied  on.  And  in  Rice  v.  Peel,  15  Johns.  503, 
and  Thayer  v.  Rock,  13  Wend.  53,  it  was  said  that  there  could  be 
a  recovery  back  of  money  paid,  where  there  were  no  such  excep- 
tional circumstances.  -Ajid  in  Duncan  v.  Baird,  8  Dana,  101, 
where  a  payment  had  been  made  in  a  specific  article,  and  not  in 
money,  the  court  held  that  there  was  no  room  for  even  an  implied 
assumpsit,  and  that  the  action  should  be  replevin  or  trover,  for  the 
chattels  withheld. 

Some  decisions  have  apparently  disregardod  this  distinction 
between  contracts,  made  valid  by  part  performance,  and  stipula- 
tions or  arrangements,  which  have  never  become  binding.  Ap 
agreement  made  valid  by  part  performance  is,  in  law,  as  valid  as  in 
equity,  for  all  purposes  except  the  remedy  to  enforce  it.  An  equi- 
table right  is  as  good  a  consideration  for  a  contract  as  a  legal  right. 
Holland  v.  Hoyt,  14  Mich.  238.  Had  the  plaintiff  in  this  case 
obtained  possession  from  the  defendant,  under  the  verbal  arrange- 
ment, the  contract  would  have  been  taken  out  of  the  statute,  and 
would  not  have  been  void.  But  as  the  case  stands,  we  cannot  see 
why,  if  the  willingness  of  the  vendor  to  convey  entitles  him  to 
keep  money  paid  and  agreed  to  be  forfeited,  he  would  not  equally 
be  entitled  to  enforce  a  promise  to  pay  a  like  sum  on  the  same  con- 
ditions. There  is  no  middle  ground  between  binding  contracts 
and  the  absence  of  any  binding  obligation. 

We  think  the  court  below  erred  in  refusing  to  allow  a  recovery, 
and  that  the  judgment  should  be  reversed,  with  costs,  and  a  new 
trial  granted. 

The  other  justices  concurred. 

Vol.  XIL  — 40 


314  MICHIGAN, 


Menrln  t.  The  Peopk. 


MiBwiir  T.  Thb  Pbopul 

(M]floh.S0S.) 

lateaatloQ  lor  lareenj  of  "  one  hundred  and  thirt]r-flTe  doIUni  of  the  pnp 
•rtj,  goods  ftnd  chatteLi "  of  C    HM  bed  for  nnoertolntj. 

Ikvobmatiok  for  larceny.    The  opinion  states  the  case. 

8.  Lamed  and  F.  A.  Baker,  for  plaintiff  in  error,  cited  Rhodue 
f.  Cam.,  2  DuT.  159 ;  Hamilett  v.  State,  18  N.  H.  384;  State  y. 
Hinckley,  4  Min.  345  ;  Lord  t.  State,  20  N.  H.  404;  Law  t.  People, 
2  Park.  Gr.  37 ;  State  t.  Longboitoms,  11  Humph,  39 ;  State  y. 
Murphy,  6  Ala.  845;  Cam.  t.  Smith,  1  Mass.  245;  Wilson  x.  State,  1 
Port  (Ala.)  118 ;  CoIUtis  v.  People,  39  111.  233  ;  Broms  v.  Com.,  2 
Day.  351 ;  State  y.  Goodrich,  46  N.  H.  186;  Sheppard  x.  State,  43 
Ala.  531. 

Dwight  May,  attorney-general,  for  the  People. 

Ghbistiancy,  C.  J.  The  information  in  this  ^se  charges  that 
defendant,  *'on  the  28th  day  of  June,  1872,  at  the  city  of  Detroit, 
did  feloniously  steal,  take  and  carry  away,  of  the  property,  goods 
and  chattels  of  John  C.  Connell,  from  the  possession  of  said  John 
0.  Connell,  then  and  there  being  found,  one  hundred  and  thirty-five 
dollars,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
State  of  Michigan." 

The  only  question  is  whether  the  information  properly  charges 
the  offense  of  larceny,  without  a  more  specific  description  of  the 
property  stolen,  or  any  allegation  of  its  value. 

So  far  as  regards  the  substantial  nature  and  description  of  the 
offense,  and  the  mode  of  setting  out  the  criminal  charge,  the  suffi- 
ciency of  the  informatloi  must  be  tested  by  the  same  rules  appli- 
cable to  an  indictment.  Sess.  L.  1859,  p.  392,  §§  3,  4 ;  Bey.  Char- 
ter of  the  City  of  Detroit,  ch.  6,  §  7. 

And,  since  the  prosecution,  in  drawing  the  information,  has  not 
brought  the  case  within  the  provision  of  any  statute  dispensing 
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with  any  degree  of  particularity  or  precision  in  this  respect  required 
at  coramon  law  —  as  will  be  fully  shown  hereafter —  the  sufficiency 
of  this  information  must  be  tested  by  the  rules  applicable  to  an 
ind"  ctrnent  for  larceny  at  common  law. 

Among  the  objects  to  be  accomplished  by  the  mode  of  setting 
forth  the  criminal  charge,  with  its  essential  and  descriptive  circnm- 
stances,  and  especially  the  description  of  property  stolen,  .he  fol- 
lowing hare  always  been  recognized  as  fundamental :  /Yr5^,  to 
identify  the  particular  transaction  charged  as  criminal,  so  that  the 
defendant  shall  not  be  liable  to  be  put  upon  his  trial  for  an  offense 
different  from  that  for  which  the  grand  jury  have  found  the  bill,  or 
(when  under  our  law  the  information  is  substituted)  different 
from  that  to  which  the  person  verifying  the  information  in- 
tended to  swear ;  second,  that  the  defendant's  conviction  or 
acquittal  may  inure  to  his  subsequent  protection,  should  he  be  again 
prosecuted  for  the  same  offense  (and  though  the  identity  may  be 
shown  by  evidence  aliunde  where  it  does  not  clearly  appear  from 
the  record,  yet  it  would  be  more  difficult  for  the  defendant  to  show 
such  identity  where  no  specific  description  is  given  in  the  indict- 
ment); third,  to  inform  the  defendant  of  the  particular  transaction 
constitnting  the  offense  for  which  he  is  to  be  tried,  that  he  may  be 
able  to  prepare  for  his  defense ;  and  fourth,  to  enable  the  court, 
looking  at  the  record  after  the  conviction,  to  decide  whether  the 
facts,  as  charged,  are  sufficient  to  support  the  conviction,  to  decide 
whether  the  facts,  as  charged,  are  sufficient  to  support  the  convic- 
tion and  warrant  the  judgment ;  and  also,  in  some  instances  (as  in 
larceny  where  the  statute  provides  different  degrees  of  punishment 
for  larcenies  above  or  below  a  certain  amount  or  value,  like  our 
own)  (Compiled  Laws,  1857,  §  5762),  to  guide  the  court  in  the 
infliction  of  the  proper  measure  of  punishment.  See  Starkie's  Cr. 
PI.  (2d  ed.)  68 ;  1  Bish.  Cr.  Pro.,  §§  267,  268. 

ThC'Ultimate  design  of  all  these  objects  is>  fairness  to  the  priso- 
ner; and  consequently  any  indictment  which  has  failed  to  set  forth 
the  offense  with  such  certainty  as  to  accomplish  any  of  these  pur- 
poses, as  far  as  the  nature  and  circumstances  of  the  ca«e  would 
permit,  has  generally  been  held  bad,  upon  general  demurrer,  or 
motion  in  arrest  of  judgment,  or  on  writ  of  error.  It  is,  however, 
true,  that  in  some  cases,  and  to  some  extent,  the  omission  to  state 
facts  not  essential  constituents  of  the  offense  in  the  abstract,  but 
vhich  are  required  to  be  stated,  if  known,  may  be  excused  by  an 
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allegation,  on  the  face  of  the  indictment,  showing  why  they  could 
not  be  stated.  Thus,  first,  the  grand  jury  may  not  haTO  been  able 
to  ascertain  the  names  of  tliird  ])ersons  whose  names  ought  regu- 
larly to  be  stated;  or,  secondy  the  means  used  to  take  life,  in  a  case 
of  murder;  or,  third,  if  in  forgery,  the  forged  instrument  be  lost, 
or  in  the  liands  of,  or  have  been  destroyed  or  concealed  by,  the 
defendant;  in  the  first  case,  the  names,  in  the  second,  the  means 
used  to  produce  death,  and  in  the  third,  the  exact  words  of  the 
forged  instrument,  may  be  stated  to  be  '^  to  the  jurors  aforesaid 
unknown  "  (though  in  the  case  of  the  forged  instrument,  its  loss 
or  destruction,  or  its  possession  or  concealment  by  the  prisoner, 
must  be  stated,  and  its  substance  given).  And  upon  the  same 
principle,  the  omission  of  a  specific  statement  of  many  other  facts, 
not  absolutely  essential  to  the  existence  of  the  offense,  may  doubt- 
less be  excused  in  the  same  way.  And  that  the  particular  descrip- 
tion of  the  pieces  of  money  stolen,  or  the  amount  of  each  kind, 
may  be  excused  on  the  same  ground,  and  in  the  same  manner  was 
expressly  hold  in  Commonwealth  v.  Sawtelle,  11  Cush.  142. 

And  this  allegation,  that  the  name  or  other  particular  fact  is 
**  unknown  to  the  grand  jury,"  is  not  merely  formal;  on  the  con- 
traiy,  if  it  be  shown  that  it  was,  in  fact,  known  to  them,  then — the 
excuse  failing — it  has  been  repeatedly  held  that  the  indictment  was 
bad,  or  that  the  defendant  should  l)e  acquitted,  or  the  judgment 
arrested  or  reversed.  Bex  v.  Walker,  3  Camp.  204;  1  Chit.  Or. 
Law,  213;  Rcz  v.  Robinson,  Holt's  N.  P.  595,  50G;  Blodget  v.  The 
State,  3  Tnd.  403;  and  see  Commoiiwealih  v.  Hill,  11  Cush.  137; 
[lays  V.  The  State,  13  Mo.  246;  Reed  v.  TJie  State,  16  Ark.  499,  and 
1  Bish.  Cr.  Pro.,  §§  300-302,  where  the  cases  are  cited  and  the  result 
given. 

Now,  within  the  rules  of  certainty  required  by  the  common  law, 
for  the  purposes  already  explained,  it  has  been  long  and  well  settled 
that  merely  charging  the  defendant  with  having  stolen  "the^gooda 
and  chattels  "of  another,  is  not  sufficient  (2  E.  P.  C.  777,  778);  and 
it  seems  to  be  equally  well  settled  that  an  indictment  for  stealing 
money  is  not  sufficient,  if  it  state  only  the  aggregate  amount,  with- 
out any  specification  of  the  number,  kind  or  denomination  of  the 
pieces;  but  that  the  number  of  the  pieces  and  their  denomination, 
and  whether  of  silver,  gold  or  copper,  should  be  stated,  and  regu- 
larly the  value  of  each  kind,  if  known.  This  will  sufficiently 
appear  by  the  cases  cited  by  the  counsel  for  plaintiff  in  error;  and 
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Bee  the  authorities  collected  in  2  Arch.  Cr.  PL  (by  Waterman),  355, 
21;  2  Bish.  Cr.  Pro.,  g§  663-6G8. 

The  present  information  fails  utterly  to  comply  with  this  rule,  oi 
to  state  any  excuse  for  non-compliance.  The  charge  is  only  of  the 
stealing,  etc.,  "of  the  personal  property,  goods  and  chattels  of 
John  C.  Connell,"  ♦  *  ♦  '^  one  hundred  and  thirty-fiye 
dollars." 

It  is  easy  to  see  that  under  this  general  charge,  defendant  might 
have  been  put  upon  his  trial  for  a  transaction  wholly  distinct  from 
that  intended  to  be  sworn  to  by  the  person  verifying  the  information. 
And  unless  we  are  to  presume  in  advance  that  the  defendant  is 
guilty,  and  must»  therefore,  know  the  transaction  intended  to  be  proved 
against  him  (which  would  be  reversing  the  legal  presumption), 
what  information  does  it  give  the  defendant,  of  the  nature  of  the 
evidence  intended  to  be  introduced  ?  And  what  information  for 
his  future  protection  would  the  record  of  his  acquittal  or  convic- 
tion afford  him  ?  It  is  true  that  when  the  particular  pieces  have 
been  properly  described,  and  their  number  given,  the  prosecution 
are  not  bound  to  prove  the  whole  number  of  pieces,  or  all  the  kinds 
mentioned ;  but  no  conviction  can  be  had  except  upon  those  which 
are  both  properly  described  in  the  information  or  indictment,  and 
proved  on  the  trial ;  unless  the  omission  of  such  description  has 
been  properly  excused.  But  it  is  not  even  quite  certain  whether 
this  information  was  intended  to  charge  the  larceny  of  money,  or 
any  thing  circulating,  or  used  as  currency  at  all ;  or  whether  the 
intent  was  to  charge  the  stealing  of  some  other  kind  of  personal 
property  ;  or,  if  of  money,  or  something  circulating  as  such,  whether 
it  was  in  coin  of  any  kind,  or  treasury  notes,  or  perhaps  bank  bills. 
Money,  it  is  true,  if  otherwise  sufficiently  described  as  such,  may 
also  be  alleged  to*  be  the  "  goods  and  chattels  "  of  the  owner,  though 
it  is  much  more  properly  described  as  his  "money."  Reg.  v.  Rod" 
ley,  1  Den.  C.  C.  450,  451 ;  2  Car.  &  K.  974 ;  3  Cox's  C.  C.  4G0. 
But,  not  being  expressly  described  as  "money,"  and  there  being 
nothing  to  show  that  money  was  intended,  except  the  loose  infer- 
ence from  the  words,  "one  hundred  and  thirty-five  dollars," in  thig 
dubioTjs  connection  with  "personal  property,  goods  and  chattels," 
it  is  not  quite  certain,  from  the  face  of  the  information,  that  the 
pleader  did  not  intend  to  charge  a  larceny  of  the  "  goods  and  chat- 
tels "  of  the  owner  to  the  amount  or  value  of  one  hundred  and 
thirty-five  dollars. 
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And  the  inference  that  this  may  have  been  actually  the  pleader's 
intention,  finds  some  support  from  the  fact  that,  if  he  had  intended 
oo  charge  the  larceny  of  money,  or  any  thing  circulating  as  such, 
he  ^ould  naturally  have  used  that  term,  not  only  to  bring  the  case 
clearly  within  the  section  (§  5762,  Comp.  L.  of  1867),  which,  if  it 
^ocs  not  create  the  offense  of  larceny,  establishes  two  kinds  or 
degrees  of  it,  differently  punishable  as  it  exceeds  or  falls  short  of 
125  in  value,  and  expressly  enumerates  money  as  distinct  from 
other  property,  but  also  for  the  purpose  of  availing  himself  of  the 
greater  generality  of  description  which  might  be  allowed  by  section 
6061  of  the  same  statute.  But,  not  having  stated  it  to  be 
'^  money,"  he  has  not  brought  the  information  within  this  provision. 

But  if  the  information  intended  to  charge  the  larceny  of  money, 
does  it  mean  so  many  single  one  dollar  pieces,  of  gold  or  silver,  and 
which  of  them  ?  or  so  many  United  States  treasury  notes  (which 
are  made  a  legal  tender),  of  one  dollar  each  ?  or  does  it  mean  bo 
many  dollars  in  the  aggregate,  of  either  one  kind,  without  reference 
to  the  number  or  value  of  the  pieces  ?  or  so  many  dollars  in  the 
aggregate,  though  composed  partly  of  one  kind  and  partly  of 
another,  and  without  reference  to  the  respective  amounts,  or  num- 
her  of  pieces  or  notes,  of  either  kind  ?  These  are  questions  which 
the  information  does  not  enable  us  to  answer. 

I  have  found  no  case,  and  no  principle  of  common-law  pleading, 
upon  which  such  an  indictment  or  information  can  be  sustained 
without  showing,  upon  the  face  of  the  instrument,  some  excuse  for 
the  want  of  greater  particularity.  By  the  well-settled  principles 
of  common -law  pleading,  the  defendant  was  entitled,  in  fairness, 
to  either  a  statement  of  the  kind,  denomination  and  number  of  the 
pieces,  notes  or  bills  claimed  to  have  been  stolen,  or  to  an  allegation 
of  some  excuse  for  the  omission.  If  the  prosecutor  chose  to  present 
his  information  upon  common-law  principles  of  pleading,  when 
he  might  have  availed  himself  of  a  more  loose  or  liberal  rule  estab- 
lished by  statute,  we  must  apply  to  the  case  the  common-law  rules ; 
and  by  these  rules  this  information  is  clearly  bad. 

The  judgment  must  be  reversed,  and  as  no  conviction  can  be  had 
upon  the  information,  the  prisoner  must  be  discharged. 

The  other  justices  concurred. 


CASES 


SUPREME    COURT 


OF 


MISSISSIPPI 


Bajs^k  of  Louisiaka  t.  Wiluams,  plaintiff  in  error. 

•  (46Ml8S.«tB.) 

OonJHet  of  lawi  — >  coiUraett  (ffmarriad  toomen  —  Leu  toei  eoiUraettu^LMfori 

A  ooipontion  of  Looiaiana,  aathorized  bj  its  charier  to  lend  monej  to  th€ 
"  agricnltaial  IntereBt,  on  notes  and  mortgages,"  and  to  make  sneh  eontracti 
with  married  women,  and  to  enforce  the  same  against  their  propertj,  brought 
an  action  on  such  a  contract,  made  in  that  State,  against  a  married  woman 
in  another  State,  where  she  lived,  and  by  the  laws  of  which  she  was  not 
personallj  liable  on  her  contracts.  HM,  that  the  action  oonld  not  be  main- 
tained. 

Acnoiir  on  a  promissory  note.    The  opinion  states  the  oaae. 

Wm.  F.  MeHetif  for  plaintiff  in  error. 

IF.  T,  Martin,  for  defendant  in  error. 

SiunxtL,  J.  The  bank  of  Louisiana^  a  corporation  created  by 
the  State  of  Louisiana  and  domiciled  there^  sued  David  P.  Williams 
and  Elizabeth  M.,  his  wife^  to  recover  the  amount  due  on  a  prom- 
issory note,  dated  Ooncordia  Parish,  La.,  April  8, 1857,  for  $30,000; 
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payable  one  year  after  date;  the  note  was  secured  by  mortgage  on 
property  situated  in  said  Concordia  Parish,  La.,  executed  by  Wil- 
liams and  wife.  Mrs.  Williams  pleaded  her  coverture,  and  that  she 
was,  at  the  date  of  the  contract,  resident  in  Adams  county.  Miss., 
and  has  since  resided  there. 

The  plaintifF  relied  upon  the  f<ict,  that  the  charter  of  the  bank 
authorized  a  married  woman,  jointly  with  her  husband,  to  make 
this  sort  of  contract. 

It  will  thus  be  perceived  that  this  is  one  of  those  embarrassing 
questions,  arising  out  of  the  conflict  of  laws  so  perplexing  to  the 
courts.  The  general  rule  is,  that  lex  loci  corUractus  governs  as  to 
validity  and  construction;  unless,  indeed,  some  other  State  or 
country  is  appointed  by  the  parties  as  the  place  of  performance,  and 
the  contract  is  made  with  special  reference  to  its  law.  It  is  laid 
down  by  Story  on  Confl.  of  Laws,  §232,  to  be  a  universal  principle, 
common  to  the  civilized  world,  essential  to  a  contract,  that  it  shall 
be  upon  a  sufficient  consideration,  and  lawful  in  its  terms  and 
purposes. 

Theoretically,  the  rule  of  the  civil  law  of  Continental  Europe  is, 
that  the  legal  capacity  of  a  person  to  do,  or  not  to  do,  certain  acts, 
is  to  be  referred  to  the  law  of  the  domicile.  Thus,  the  Code  Napo- 
leon enacts:  "The  laws  concerning  the  status  and  capacity  of  per- 
sons govern  Frenchmen,  even  when  residing  in  a  foreign  country.'* 
Practically,  no  nation  or  State  ever  gave  effect  to  such  a  rule;  the 
modifications  and  exceptions  became  so  numerous  that  they  have 
taken  the  place  of  the  rule  itself  and  almost  superseded  it. 

It  is  not  true  generally,  that  the  "status"  and  "capacity "of 
persons  in  foreign  countries  is  determinable  by  the  law  of  their 
domicile.  An  English  nobleman  would  not  be  permitted,  in  an 
American  court,  to  put  in  an  answer  in  chancery  on  honor,  because 
he  had  that  privilege  in  his  own  country.  Nor  would  a  person, 
who  had  incurred  the  penalties  of  premunire,  or  who  had  suffered 
judgment  of  outlawry,  be  denied  a  remedy  in  our  courts  for  a  debt 
or  a  personal  wrong,  because  the  British  courts  were  closed  against 
him.  In  both  cases,  so  soon  as  the  limits  of  the  country  of  the 
domicile  are  passed,  the  privilege  in  the  one  instance  and  the  dis- 
ability in  the  other  ceases  to  have  effect  and  will  not  be  respected. 

It  is  the  prerogative  of  the  sovereignty  of  every  country  to  define 
the  conditions  of  its  members,  not  merely  its  resident  inhabitants, 
but  others  temporarily  there  as  to  capacity  and  incapacity.     But 
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capacity  or  incapacity,  as  to  acts  done  in  a  foreign  country,  where 
the  person  may  be  temporarily,  will  be  recognized  as  valid  or  not  in 
the  forum  of  his  domicile,  as  they  may  infringe  or  not  its  interests, 
laws  and  policies. 

Relations  which  are  natural,  and  therefore  uniyersal,  as  husband 
and  wife,  parent  and  child,  and  tender  infancy,  will  be  considered 
as  subsisting  everywhere,  and  are  under  the  protection  of  the  laws 
of  every  country  where  the  parties  sustaining  them  may  go. 
Natural  incapacity  is  incident  to  tender  infancy.  The  child  of  six, 
eight  or  ten  years  has  not  attained  to  the  state  of  free  moral  agency, 
and  is  not  accountable  for  his  actions.  It  is  to  be  supposed,  there- 
fore, that  the  courts  of  all  countries  would  consider  his  acts, 
wherever  done,  as  imposing  no  responsibility.  But  the  age  at 
which  majority  is  attained,  and  responsibility  for  acts  done 
begins,  is  not  uniform  in  all  countries.  Each  for  itself  prescribes 
the  time,  each  determines  for  itself  when  the  will  and  judgment 
are  sufficiently  matured  for  the  duties  and  responsibilities  of  inde- 
pendent conduct.  Thompson  v.  Eetcham,  8  Johns.  192,  illustrates 
the  proposition.  The  note  was  made  in  Jamaica,  the  defense  was 
infancy  according  to  the  law  of  New  York.  It  was  determined 
that  the  transaction  was  subject  to  the  law  of  the  place  of  the 
contract  and  that  infancy  was  a  defense  or  not  according  to  the 
law  of  Jamaica. 

Contracts  may  be  "  located  "  in  a  country  or  State  other  than  that 
in  which  they  are  made,  as  when  performance  is  appointed  there, 
and  the  parties  may  be  supposed  to  have  had  in  view  that  law. 
Dalton  V.  Murphy,  30  Miss.  65  ;  Le  Breton  v.  Miles^  8  Paige,  265. 

MaiTied  women  in  this  State  hold  their  property  by  a  tenure, 
which  is  defined  either  by  the  statute  or  tlie  instrument  under 
which  it  is  conveyed  to  them.  The  original  of  the  laws  creating 
their  separate  estates  is,  doubtless,  the  doctrine  which  sprung  up 
in  the  equity  courts  recognizing  their  usufructuary  interest,  while 
the  legal  title  was  held  for  their  use  by  a  trustee.  The  principle 
was  imported  by  the  equity  courts  from  the  ci\'il  law,  as  were  many 
others.  As  usee  or  cestui  que  trusty  they  were  regarded  as  owners, 
capable  of  almost  an  unrestrained  power  of  disposition.  They 
could  not  be  called  to  account  for  the  manner  in  which  they  dis- 
posed of  the  income,  and  they  could  create  charges  and  debts 
which  equity  would  respect  and  effectuate  out  of  the  trust  property. 
13ie  entire  theory  had  its  origin  in  the  equity  courts,  and  wai 
Vol.  XII.  — 41 
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encouraged  and  amplified,  so  as  to  free  married  women  from  marital 
restraints  and  disabilities  qu<Htd  the  trust  estate.  In  their  transao- 
tions  touching  the  property,  they  vrere  treated  as  owners,  they 
»cted  as  femes  sole  ;  but  it  was  only  in  the  courts  of  chancery  that 
they  had  that  character.  The  law  courts,  whenever  their  contracts 
or  obligations  were  brought  before  them,  rejected  them  as  void 
pacts  importing  no  force  or  validity.  The  circumstance  that  she 
had  a  separate  estate,  and  made  the  engagement  with  reference  to 
payment  from  that  source,  did  not  emancipate  them  from  the  dis- 
ability of  coverture.  Our  statutes,  therefore,  undertook  to  deal 
with  this  subject  so  as  to  simplify  her  relations  to  her  property, 
her  power  over  it,  and,  by  operation  of  law,  to  convert  the  equi- 
table estate  sub  modo  into  a  legal  estate;  so  that,  in  so  far  as  it  was 
wise  and  prudent  for  her  to  create  liabilities,  they  should  be  l^gal 
debts  recognizable  in  a  court  of  law  and  collectible  out  of  her 
property.  Instead  of  looking  to  the  rules  and  principles  which 
were  devised  in  equity  as  defining  her  relations  and  powers  over 
her  property,  we  refer  to  the  statutes  as  prescribing  the  conditions 
upon  which  she  may  charge  it,  or  to  the  instrument  under  which 
she  holds  it  They  are  limitations  of  her  estate ;  they  are  the 
conditions  on  which  it  rests.  If  a  foreign  creditor  comes  into  this 
State  and  seeks  compulsory  payment  of  a  debt  made  by  a  wife 
abroad,  he  must  submit  himself  to  the  law  of  the  forum  for  his 
remedy ;  he  must  consult  the  rules  and  regulations  which  govern 
courts  here  as  to  the  form  of  the  suit,  and,  according  to  the  charac 
ter  of  his  "right,"  our  system  of  jurisprudence  determines  whether 
he  must  sue  at  law  or  in  chancery. 

If  an  estate  be  in  the  wife  by  deed  or  will,  with  power  expressly 
conferred  to  borrow  money  or  incur  debt,  for  all  purposes  which 
shall  be  binding  upon  it,  he  may  address  himself  to  the  chancellor, 
us  a  creditor,  having  a  right  to  be  paid  out  of  that  fund.  If  he 
goes  into  a  court  of  law,  he  is  met  at  the  threshold  with  a  notice 
that  the  wife  holds  her  separate  property  under  certain  restric- 
tions and  limitations ;  that,  if  the  boundaries  of  her  power  have 
not  been  passed,  the  court  is  prepared  to  give  him  redress.  But  he 
must  satisfy  the  court  that  his  debt  was  such  a  charge  upon  her 
estate,  or  its  income,  as  she  had  the  power  to  make  ;  otherwise  it 
would  be  a  violation  of  the  tenure,  the  conditions  of  her  title,  to  allow 
him  to  subject  it.  But  the  creditor  may  say,  "  I  cannot  bring  this 
debt  within  the  terms  defined  by  your  law.    Nevertheless  it  was  such 
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a  contract  as  a  married  woman  could  make  1/  the  law  of  Louisiana. 
Comity  requires  your  courts  to  treat  the  contract  precisely  as  Louis- 
iana  would,  and  I  demand  a  judgment  against  the  wife.''  ''No/' 
says  the  court,  '^you  cannot  get  here  any  fruit  of  a  judgment; 
there  is  nothing  subject  to  its  payment,  and  our  law  affords  no  rem- 
edy against  a  married  woman  in  any  of  its  courts,  law  or  equity, 
except  through  a  property  which  she  has,  and  which  must  be 
pointed  out  by  the  creditor.  We  know  of  no  such  thing  as  a  per- 
sonal obligation,  aside  from  and  independent  of  a  property  which 
may  discharge  it."  If  she  holds  property  under  a  deed  or  will, 
with  unlimited  power  to  charge  and  dispose  of  it,  a  court  of  equity 
will  effectuate  her  contracts,  by  treating  them  as  a  charge  or  quasi 
lien  on  her  estate,  but  not  as  creating  any  personal  obligation  on 
her,  for  the  moment  her  separate  estate  has  been  exhausted  (there 
being  no  personal  separate  obligation),  all  remedy  in  favor  of  cred- 
itors is  exhausted. 

But  it  is  said  that  this  contract,  being  made  in  Louisiana,  if  good 
there  is  good  everywhere.  Let  us  look  closely  to  the  transaction 
and  analyze  its  parts  and  its  entirety.  The  charter  of  the  bank 
directed  $2,000,000  of  its  capital  to  be  employed  in  loans  to  the  agri- 
cultural interest,  on  notes  and  mortgages,  renewable  for  a  term  of 
years  ;  the  property  hypothecated  to  be  worth  twice  the  amount  of 
the  loan  ;  and,  inasmuch  as  many  landed  estates  belonged  to  mar- 
ried women,  by  the  32d  section  of  the  charter  they  were  authorized 
to  ''bind  themselves  jointly  and  in  solido  with  their  husbands,  in 
all  hypothecatory  contracts  and  obligations  made  with  the  bank, 
and  in  such  case  the  property  and  rights  of  such  wife,  either  dotal 
or  of  any  other  description,  shall  be  effected  by  such  contracts  and 
obligations,  provided  the  wife  be  of  age  at  the  making  of  the  con- 
tmct."  It  is  manifest  that  the  scheme  of  the  bank  was  to  encour- 
age the  agricultural  interests  of  Louisiana,  and  the  loans  of  the 
$2,000,000  were  to  be  made  upon  real  estate  situated  there.  The 
loans  to  agriculturists  are  expressly  required  to  be  made  upon  mort- 
gage—  "hypothecatory  contracts"  is  the  language.  The  wife  is 
emancipated,  so  far,  and  so  far  only,  as  to  capacitate  her  to  join 
with  her  husband  in  the  "  hypothecatory  obligation."  She  subjects 
all  her  rights  and  property,  "dotal,"  or  of  any  other  description. 
Her  paraphernalia,  wardrobe,  jewels  and  ornaments,  according  to 
her  degree  in  life,  are  pledged,  as  well  as  her  property  at  the  mar- 
riage, or  subsequently  coming  to  her.     This  obligation,  which  is 
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exceptional,  not  allowed  by  the  general  law  in  its  scope  and  effect, 
submits  all  her  property  and  rights  to  the  discharge  of  this  obliga- 
tion. This  brief  review  conclusively  shows  that  the  contract  is 
local,  purely  and  entirely,  founded  upon  a  local  policy,  and  can 
only  be  made  by  a  class  of  married  women,  the  wives  of  agricultur* 
ists,  whose  estates  are  situate  in  Louisiana.  It  certainly  was  not 
contemplated  by  the  charter  of  the  bank  that  these  loans  should  be 
made  on  mortgages  of  plantations  outside  of  that  State.  It  was 
intended  that  the  most  ample  security  should  be  given  for  the 
debts,  and  that  the  performance  of  the  contract  should  be  made 
within  the  State.  Nor  was  it  supposed  that  the  obligation  of  the 
wife  extended  further  than  to  cover  her  dotal  and  paraphernal 
rights  and  property  in  that  State.  It  is  as  much  as  if  the  law- 
maker had  said,  married  women  can  mortgage  their  landed  estates, 
and  bind  dotal  and  other  property  situate  in  that  State,  for  this 
sort  of  contracts. 

The  transaction  stands  upon  ground  local  to  Louisiana,  and  a 
policy  there  which  is  exceptional  from  the  general  rule  and  general 
law.  Assuming,  as  a  doctrine  of  the  law,  that  the  contract  of  a 
married  woman,  valid  at  the  place  where  made,  shall  be  so  regarded 
everywhere,  does  that  embrace  an  obligation  incurred  by  her,  grow- 
ing out  of  special  circumstances,  and  not  included  in  the  general 
law  and  policy  of  the  place,  but  resting  altogether  on  special 
reasons,  and  looking  to  local  property  for  its  payment  ?  If,  by  the 
law  of  Louisiana,  a  married  woman  was  competent  to  incur  debts 
generally,  and  coverture  imposed  no  disability,  it  would  bo  a  differ- 
ent question  from  that  we  are  dealing  with.  If  a  married  woman 
resident  here,  while  temporarily  in  that  State,  should  incur  a  debt 
and  courts  should  be  appealed  to  to  enforce  it,  comity  might  enjoin 
the  duty  of  a  remedy,  if  our  system  could  provide  one.  But  we 
would  be  under  no  duty  to  give  a  ** personal  judgment"  if  such  a 
proceeding  had  no  place  in  our  jurisprudence.  The  utmost  that 
we  could  do  would  be  to  lay  hold  of  her  property  here  and  apply  it, 
provided  in  so  doing  we  did  no  violence  to  the  essential  conditions 
and  tenure  by  which  she  held  it.  If  she  contracts  a  debt  in  Louisi- 
ana, or  at  home,  she  charges  it  upon  her  estate  here,  unless  the 
terms  upon  which  the  estate  rests  and  is  held  forbid  it.  It  matf/ira 
not  whether  the  suit  be  at  law  or  in  equity,  whether  the  property 
be  unconditionally  hers  at  the  marriage,  or  come  to  her  by  descent 
or  demise  afterward,  or  in  any  other  mode,  creditors,  upon  whatever 
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consideration  the  debt  arose,  have  no  remedy  under  our  system  of 
jarisprudence,  against  her  "personally."  The  proceeding  is  in  rem 
against  her  estate.  If  the  suit  be  at  law  under  the  statute,  while 
the  judgment  may  be  for  so  much  money,  it  is  a  necessary  part  of 
it,  that  it  be  levied  of  her  separate  estate.  The  condition  precedent 
to  a  right  of  recovery  either  at  law  or  in  equity  is,  that  there  be  a 
separate  estate  out  of  which  satisfaction  may  be  had.  Our  juris- 
prudence does  not  realize  the  possibility  of  a  "personal  judgment 
against  a  married  woman."  And  has  remedial  machinery  for  credit- 
ors, only  against  those  who  have  property,  and  only  then  to  the 
extent  of  its  value  or  its  income,  as  the  case  may  be. 

But  for  the  express  authority  conferred  by  our  statutes,  it  is  evi- 
dent that  a  married  woman  could  not  be  sued  at  law  upon  her  con* 
tracts.  To  the  extent  enumerated  in  articles  24  and  25,  courts  of 
law  are  empowered  to  enforce  her  contracts  (but  that,  as  we  have 
said,  is  specifically  against  the  property).  The  difference  between 
the  separate  estate,  as  recognized  in  courts  of  equity,  and  the  title 
to  property,  and  rights  connected  with  it,  as  declared  and  defined 
in  the  statutes  is,  that  the  former  is  an  equitable,  and  the  latter  is 
a  legal  estate  ;  the  former  is  created  by  a  conventional  instrument, 
or  by  devise,  and  may  contain  restrictions  or  not  on  the  power  of 
disposition,  or  the  title  may  be  simply  placed  in  a  trustee  for  her 
use,  without  prescribing  the  extent  of  her  power  over  the  estate,  or 
restricting  her  right  of  charging  it.  In  the  leading  case  in  Ihia 
country,  of  Jaques  v.  Methodist  Church,  17  Johns.  548,  it  was 
accepted  by  Chancellor  Kent,  as  the  true  doctrine,  that  she  was, 
as  to  her  separate  estate,  a  ''feme  sole,^'  and  may  charge  or  dispose 
of  it  very  much  at  her  pleasure,  unless  restrained  by  the  instrument 
creating  it.  In  the  latter  case  of  Oardner  v.  Gardner,  22  Wendi 
526,  it  was  held  to  be  the  better  opinion,  that  debts  contracted 
expressly  for  her  own  account  ought  to  be  considered  as  an  appro- 
priation, or  appointment  for  the  creditor  of  so  much  of  her  separate 
estate  as  may  be  needed  to  pay  the  debt.  The  earlier  English  cases 
proceeded  upon  the  ground  that  the  main  object  of  the  trust  was, 
that  the  property  might  be  deemed  as  held  for  the  payment  of  her 
debts.  Norton  v.  Turvill,  2  P.  Wms.  145.  In  Peacock  v.  Monk, 
2  Ves.  Sr.  190,  Lord  IIardwicke  said,  if  the  wife  gave  a  bond  for 
borrowed  money,  this  would  give  a  foundation  to  demand  the 
money  out  of  her  estate.  The  doctrine  was  extended  so  as  to 
include  all  obligations  given  by  the  wife,  whether  as  surety  for  the 
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husband  or  a  stranger,  on  the  predicate  that,  by  creating  the  obli- 
gation, she  must  have  meant  to  appoint  its  payment  out  of  her  sep* 
arat(3  estate,  as  that  was  the  only  mode  in  which  ghe  could  give  it 
effect  2  Story's  Eq.  Jun,  §§  1399-1402.  There  seems  to  be  a  tend- 
ency  in  some  of  the  later  cases  to  repudiate  the  reasoning  founded 
npou  the  idea  of  an  appointment;  its  fallacy  was  exposed  in  a  late 
case  by  Lord  Gottinoham.  If  a  married  woman  makes  several 
notes,  of  different  dates,  and  to  different  persons,  on  the  theory  of 
an  appointment,  they  ought  to  be  paid  in  the  order  of  their  date, 
whereas  the  equity  courts  have  never  recognized  any  such  prefer- 
once.  Perhaps  the  sounder  view  is,  that  the  chancery  courts  will 
treat  all  debts  contracted  by  herself  or  for  her  account,  and  with 
her  consent,  whether  written  or  verbal,  as  enforceable  out  of  her 
separate  estate.  Murray  v.  Barlee,  3  Myl.  &  E.  209;  2  Craig  & 
Phil.  48;  Oardner  v.  Gardner,  22  Wend.  526;  Emmons  v.  Overton, 
18  B.  Monr.  649;  Petty  v.  Malier,  14  id.  247.  In  18  id.  301, 
supra,  the  court  declined  to  enforce  the  contract  of  the  wife  as 
surety  for  the  husband,  because  it  was  "«/nV/6ywm,"  the  surety 
docs  not  pa'iiicipate  in  the  consideration;  it  arises  upon  signing  the 
obligation,  and  in  no  wise  connects  itself  with  what  is  antecedent. 
Straton  v.  Rastall,  2  D.  &  E.  370;  Stratton  v.  Hahy  2  Brown's  Ch. 
382,  383;  Rees  v.  Herrington,  2  Vos.  Jr.  542;  3  Wil.  359;  Ludlow 
V.  Simond,  2  Caines'  Cas.  in  Error,  1. 

In  Daniel  v.  Robinson,  18  B.  Monr.  301,  the  property  waa  con- 
veyed to  the  wife  "for  her  sole  and  separate  use."  The  statute 
was,  that  the  separate  csta,te  could  not  be  incumbent  or  sold  only 
by  order  of  a  court  of  equity,  and  that  for  exchange  and  reinvest- 
ment. It  was  held  that  her  debts  were  not  chargeable  on  the 
estate,  her  disposition  only  extended  to  the  income. 

The  statutes  are  enabling  in  so  far  as  they  retain  to  the  wife  the 
possession  and  control  of  her  property,  and  the  use  and  benefit  of 
its  income.  To  that  extent  they  relieve  from  the  disability  of 
coverture.  As  to  the  income  and  profits,  she  is  under  no  restric- 
tion. She  may  lease  her  lands,  but  cannot  sell  or  mortgage  them, 
except  by  joint  deed  of  her  husband  and  herself  (perhaps  as  to 
movable  effects  and  choses  in  action  she  may  sell  or  assign  them  at 
pleasure).  These  statutes  are  restrictive  of  the  equity  doctrine 
that  a  wife  may  charge  and  dispose  of  her  separate  property  as  a 
fetne  sole.  If  the  property  was  hers  absolutely,  at  the  date  of  the 
marriage,  the  statute  withdraws  it  from  the  control  of  the  husband 
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and  she  holds  it^  subject  to  the  restrictions  of  the  law,  if  she 
acquires  it  afterward.  The  law  impresses  itself  as  conditions  of 
her  tenure,  unless  the  instrument  creating  the  estate  otherwise 
provides.  We  understand  the  doctrine  in  this  State  to  be  that  a 
married  woman  (unless  the  instrument  creating  her  estate  other- 
wise provides)  holds  separate  property,  whether  owned  at  her  mar- 
riage or  acquired  since,  as  if  the  23d,  24th,  25th,  26th  and  27th 
articles  of  the  Code,  pp.  335,  336,  were  embodied  in  an  instrument 
conferring  the  property  upon  her;  these  define  the  nature  and 
extent  of  her  estate,  her  ability  to  sell  and  dispose  of  it,  and  her 
power  to  charge  or  bind  it  for  debts.  This  separate  property  "con- 
sists of  real  and  personal  estate,  money,  rights  and  credits."  "  Of 
every  species  and  description  of  property."  Art.  23,  supra.  It  is 
this  separate  estate,  whether  in  the  form  of  lands,  personal  effects 
or  credits,  that  she  may  dispose  of  and  alien,  or  charge  with  debt, 
provided  each  be  done  according  to  the  terms  of  the  law.  If  she 
make  a  mortgage  to  secure  a  "  debt  contracted  for  necessaries  for 
herself  and  children,  or  for  their  education,"  the  mortgage  is  of  no 
effect  unless  the  husband  join  in  it;  while  the  debt,  being  such  as 
she  may  contract,  may  be  recoverable  out  of  her  property.  There 
is  no  room  for  the  application  of  the  equitable  doctrine,  that,  by 
virtue  of  general  contracts  and  engagements  to  pay  money,  she 
charges,  or  is  deemed  as  intending  to  charge,  her  estate,  for  the 
statute,  which  is  as  if  conditions  of  her  tenure  or  limitations  upon 
her  jiower  over  the  estate,  defines  in  how  far  she  can  act  as  a  feme 
sole,  and  declares  that  to  that  extent  she  shall  charge  her  property, 
and  by  necessary  implication  negatives  every  other  mode  or  any 
greater  extent.  K  an  instrument  empowers  a  married  woman  to 
dispose  of  property  by  a  deed,  attested  by  two  witnesses,  ♦  ♦  ♦ 
a  deed  attested  by  one  will  not  suffice.  Montgomery  v.  Agricultu- 
ral Bank,  10  Smedes  &  Marsh.  576.  Not  because  the  law  requires 
two  witnesses,  but  because  the  power  was  prescribed  to  be  executed 
in  a  particular  way.  So,  if  the  statute  declares  that  she  may  charge 
her  estate  with  a  certain  class  of  debts,  contracted  for  certain  enu- 
merated purposes,  it  is  to  the  exclusion  of  all  others. 

The  married  woman's  law  of  1839  gave  no  power  to  the  wife  to 
impose  a  debt  on  her  separate  estate  which  consisted  only  of  lands 
and  slaves.  In  Davis  v.  Foy,  7  Smedes  &  Marsh.  67,  speaking  of 
the  statute,  the  court  say  "  that  its  effect  is  rather  to  take  away  all 
power  of  subjecting  her  property  to  her  creditors,  except  in  the 
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particnlar  mode  specified  in  the  statute. "  In  Frost  t.  Doyle^  id.  76, 
the  court  declare  the  purpose  of  this  legislation  to  be  to  limit  the 
rule  in  equity  that  the  wife  is  2k  feme  sole  as  respects  her  separate 
csta^6y  and  that  its  object  would  be  defeated  by  holding  that  she* 
could  charge  the  separate  estate  by  note  or  bond.  The  cases  of 
Berry  y.  Bland,  id.  83,  and  Davis  y.  Oisk,  9  id.  151,  commenting 
on  the  power  which  a  wife  has  over  property  settled  upon  her  by  deed 
or  will,  in  accordance  with  Morgan  v.  Elam,  4  Yerg.  375,  and 
Doty  T.  Mitchell,  9  Smedes  &  Marsh.  435,  on  the  same  point,  seem 
to  hold  the  rule  to  be,  that  she  has  no  power  except  what  the  in- 
strument imparts,  and  that  she  is  a  feme  sole  only  so  far  as  she 
stipulates  for  exemption  from  common-law  disability.  This  places 
her  upon  narrower  ground  thaD  the  English  and  the  American 
courts  generally  assign  her.  The  cases  of  Oarretl  t.  Dahney,  27 
Miss.  343,  and  Block  \.  Cross,  36  id.  558,  dissent  from  the  doctrine 
of  the  cases  in  7  and  9  Smedes  &  Marsh.,  supra,  and  place  the  rule 
here  in  accord  with  the  reason  and  authority  of  equity  courts 
generaUy,  viz.  :  ^^  that  if  the  instrument  is  silent  as  to  her  power 
over  the  property,  neither  restricting  nor  prescribing  the  mode  of 
charging  or  disposition,  the  power  is  absolute,  and  she  deals  with 
it  as  a  feme  sole.  Such  is,  doubtless,  the  true  doctrine.  Equity 
treats  her  as  an  owner,  unembarrassed  by  coverture."  Curll  v. 
Compton,  14  Smedes  &  Marsh.  58  ;  Dalton  v.  Murphey,  30  Miss.  65; 
RussY.  Wingate,  id.  445;  Stamps  y.  Oreen,  33  id.  546;  Steadmany, 
Holman,  id.  551;  Scott  £  Oray  v.  Pope  (6  Eaton,  35  id.  117;  Whit- 
worth  V.  Carter,  43  id.  61;  Dunbar  v.  Meyer,  Deutch  <&  Co,,  id. 
679;  Bacon  v.  Sevan,  44  id.  293;  Foxworth  v.  Magee,  id.  430; 
Anderson  v.  Oregg,  id.  170,  give  utterance  to  the  same  reading  of 
the  statute.  Article  910  of  the  Louisiana  Civil  Code  conforms  to 
the  current  of  modem  jurisprudence:  "  The  law  is  obligatory  on  all 
the  inhabitants  of  a  State,  foreigners  while  residing  there,  and  upon 
property  within  its  limits."  In  the  Bank  of  Louisiana  v.  Farrar, 
1  La.  Ann.  49,  the  note  and  mortgage  were  dated  in  Mississippi,  but 
the  paper  was  made  payable  in  Louisiana,  and  the  mortgaged 
property  was  situated  there,  so  that  it  was,  in  legal  effect,  a 
Louisiana  contract,  and  as  such  dealt  with  by  the  court.  Article 
2412  is  to  the  effect  that  the  wife  cannot  bind  herself  conjointly 
\^^'lh  the  husband  for  debts  contracted,  before  or  after  marriage,  by 
him.  As  we  understand  by  the  general  law  of  Louisiana,  a  wife, 
with  the  consent  and  concurrence  of  her  husband,  can  only  bind 
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herself  where  the  consideration  inures  to  herself  or  her  estate. 
Partes  y.  Sillvnan,  44  Miss.  282^  and  cases  there  cited.  It  may  be 
observed  that  article  2412^  supra,  was  enacted  into  law  subsequent 
to  the  date  of  the  charter  of  the  bank.  It  was  held,  however,  id 
Farrar's  case,  supra,  tliat  it  did  not  repeal  the  thirty-second  section 
of  the  charter.  It  thus  appears  that  the  special  law  under  which 
this  contract  was  made  is  in  derogation  of  the  general  law,  and 
ought,  therefore,  to  be  construed  strictly,  and  not  carried  beyond 
its  reason  and  policy. 

We  have  reached  the  conclusion  that  this  contract  (on  the  case 
made  in  the  record)  is  not  obligatory  on  Mrs.  Williams.  Not, 
however,  without  difficulty  and  hesitation.  We  realize  the  import- 
ance of  the  principle  and  its  practical  effect  in  the  community. 
This  protracted  discussion  caKn  only  be  excused,  as  it  evinces  an 
earnest  desire  to  discover  and  announce  the  truth. 

TJie  judgment  is  affirmed. 


POBTBBFIBLD  V.    BUTLBB. 
(47MlaB.106.) 

€kmsid&r(Ui(ni~~  promise  by  feme  eole  to  pap  bill  made  during  eoverture. 

In  an  action  on  a  bill  of  exchange,  accepted  by  a  married  woman  in  payment 
for  property  purdiased  by  her,  the  defendant  pleaded  coverture  at  the  date 
of  the  acceptance;  replication  that  defendant,  after  her  hoeband's  death, 
promised  to  pay  the  bill.  Held,  that  the  replication  was  bad ;  the  accept- 
ance being  void  when  made,  there  was  no  consideration  for  the  subsequent 
promise. 

Assumpsit  by  Baxter  J.  Butler,  for  the  use  of  Warren  Mitchell 
against  Julia  Porterfield,  to  recover  the  amount  of  three  several  bills 
of  exchange  drawn  by  William  Porterfield  on  Mrs.  Julia  Porterfield, 
and  accepted  by  her,  payable  in  four,  six  and  nine  months, 
respectively,  to  the  order  of  J.  J.  Robinson,  in  "payment  of  the 
steamer  Emma  Belt,"  each  for  the  sum  of  $1,833.33,  and  dated 
July  11,  1859. 

To  the  declaration,  the  defendant  pleaded  her  coverture  with 
Vol.  XII.  — 42 
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William  Porterfield,  at  the  date  of  the  execution  of  the  bills  of 
exchange.  The  plaintiff  replied,  that  the  seyeral  acceptances  were 
giyen  by  defendant  in  part  payment  of  the  steamer  Emma  Belt, 
purchased  by  her,  and  held  and  owned  by  her  as  her  separate  prop- 
erty ;  and  that,  at  the  time  defendant  gave  those  acceptances,  she 
was  the  owner  of  a  large  amount  of  other  property  in  her  own 
right,  and  as  her  separate  property ;  and,  2d.  That  the  plaintiff, 
since  the  death  of  said  William  Porterfield,  late  husband  of  said 
Julia  Porterfield,  and  while  she  was  sole  and  unmarried,  to  wit : 
On  the  1st  day  of  January,  1866,  admitted  to  plaintiff  that  said 
acceptances  were  all  given  by  her  in  consideration  of  the  purchase 
by  her  of  the  steamer  Emma  Belt,  and  were  unpaid  and  just  and 
due,  and  she  then  undertook  and  promised  to  pay  plaintiff  the  sev- 
eral sums  of  money  in  the  acceptances  mentioned,  when  she  should 
be  requested,  etc. 

To  the  replications  of  plaintiff,  the  defendant  demurred  on  the 
ground,  first,  that  the  allegations  of  the  replications  constitute  a 
departure  in  pleading,  and,  second,  because  the  replication  sets  up 
and  exhibits  against  her  new  matters  not  set  forth  in  the  declara- 
tion. 

The  demurrers  were  overruled,  whereupon  the  cause  was  sub- 
mitted to  a  jury,  who  found  for  the  plaintiff,  $7,124. 

Simrdll  S  Young,  for  plaintiff  in  error. 

No  counsel  for  defendant  in  error. 

Tarbell,  J.  [after  deciding  questions  of  practice.]  Do  the 
pleadings  on  the  part  of  the  plaintiff  in  this  case  set  forth  a  good 
cause  of  action  against  the  defendant?  This  is  a  question  of  grave 
importance)  yet  susceptible  of  certain  demonstration.  Story  on 
Contracts,  §  468,  defines  the  rule  in  tliis  class  of  cases,  which,  upon  a 
careful  consideration  of  the  authorities,  correctly  states  the  law.  He 
says,  "  contracts  merely  voidable,  and  not  void,  in  these  inceptions, 
may  be  revived  by  a  subsequent  promise,  provided  they  were  origin- 
ally founded  upon  an  express  or  implied  request  by  the  party  bene- 
fited ;  but  where  the  promise  is  void,  aJ  initio,  it  is  not  capable  of 
ratification.  Thus,  where  a  married  woman  gave  a  promissory 
note,  and  after  her  husband's  death,  promised,  in  consideration  of 
the  forbearance  of  the  payee,  to  pay  it,  it  was  held   that  the 
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note  was  absolutely  Toid,  and  that  forbearance^  where  there 
was  no  cause  of  action  originally,  is  not  a  sufficient  considera- 
tion to  raise  a  promise.  Loyd  v.  Lee,  1  Stra.  94;  WcU 
kins  T.  Halstead,  2  Sandf.  311.  So,  also,  a  bare  promise  by  an 
adult  to  pay  a  bond  given  by  him  as  surety  during  his  infancy 
would  not  be  a  sufficient  consideration,  because  the  bond  was  void, 
and  what  is  void  in  its  inception  cannot  be  made  good  by  a  ratifi- 
cation. Keane  v.  Boycott,  2  H.  Black.  511;  Tucker'' 8  Lessee  v.  More- 
land,  10  Pet  69.  So,  also,  where  certain  goods  were  supplied  to  a 
feftne  covert,  living  apart  from  her  husband,  and  for  which  she, 
after  his  death,  promised  to  pay,  it  was  held,  that  the  subsequent 
promise  was  void,  because  the  goods  being  supplied  to  her  during 
the  life  of  her  husband,  the  price  constituted  a  debt  due  from  him, 
and  not  from  her.  LittUfield  v.  Shee,  2  Bam.  &  Adol.  811 ;  Meyer 
V.  Haworth,  8  Adol.  &  Ell.  467. 

Opposed  to  this  doctrine  are  the  cases  of  Lee  v.  Muggeridge,  5 
Taunt  36;  and  Vana  v.  Wells,  8  Ala.  399.  The  former  was 
decided  in  1813,  upon  transactions  originating  in  1789.  The  plead- 
ings presented  a  case  wherein  the  court  held  there  was  a  moral  obli- 
gation, which  was  considered  in  the  circumstances  a  good  considera- 
tion for  the  promise.  There  was  a  marriage  settlement,  the  property 
of  the  intended  wife  being  placed  in  the  hands  of  trustees,  wholly 
beyond  the  control  of  the  prospective  husband,  subject  only  to  the 
orders,  directions,  and  dispositions  by  will  of  the  feme  ;  marriage  ; 
a  loan  of  money  to  the  wife,  at  her  solicitation,  to  aid  a  member  of 
her  family ;  a  bond  by  the  fetne  covert  obligating  herself  and  her 
legal  representatives ;  the  death  of  her  husband;  a  letter  from  the 
widow,  pledging  her  executors  to  pay  the  money;  her  will  directing 
her  debts  to  be  paid;  and  an  action  against  her  executors,  with 
judgment  for  plaintiff.  The  court  placed  its  decision  upon  the 
ground  that  the  case  made  out  was  one  where  there  was  a  moral 
and  conscientious  obligation,  comparing  it  to  the  case  of  Barnes  v, 
Hedley,  2  Taunt  184,  which  was  a  debt  void  for  usury ;  but  the 
money  had  been  actually  loaned  and  advanced;  the  parties  by  agree- 
ment stripped  the  transaction  of  its  usury,  reducing  the  debt  to  the 
real  sum  loaned,  with  legal  interest;  and  thereupon  a  promise  to 
pay;  held,  a  valid  and  binding  promise. 

The  opinion  in  Vana  v.  Wells  is  rested  solely  upon  the  case  of 
Lee  V.  Muggeridge,  without  a  reference  to  other  authorities,  if 
DOt  without  verv  mature  consideration,  as  tho  facts  of  the  two  casef 
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are  very  unlike,  and  the  latter  advances  views  to  which  we  should 
be  slow  to  give  our  assent  But  the  doctrine  of  Zm  v.  Muggeridge 
has  been  questioned  by  later  decisions,  and  it  is  regarded,  -is  it  is, 
an  exceptional  case.  We  are  of  the  impression  from  a  careful  study 
of  that  case,  that  the  conclusion  reached  was  greatly  influenced  by 
the  terms  of  the  instrument  by  which  the  wife  held  her  separate 
property. 

Lord  T£NTEBD£K,  G.  J.,  in  LittUkld  v.  Shee^  2  Barn.  &  AdoL 
813,  refcrriDg  to  the  case  of  Lee  v.  Muggeridge^  said  :  "I  must  also 
observe,  that  the  doctrine  that  a  moral  obligation  is  a  sufiQcient 
consideration  for  a  subsequent  promise,  iA  one  which  should  be 
received  with  some  limitation."  In  a  note  to  WennaU  v.  Adney,  3 
Bos.  &  Pul.  249,  it  is  said,  ''An  idea  has  prevailed  of  late  years 
that  an  express  promise,  founded  simply  on  an  antecedent  moral 
obligation,  is  sufficient  to  support  an  assumpsit  It  may  be  worth 
consideration,  however,  whether  this  proposition  be  not  rather 
inaccurate,  and  whether  that  inaccuracy  has  not  in  a  great  measure 
arisen  from  some  expressions  of  Lord  Mansfield  and  Mr.  Justice 
BuLLER,  which,  if  construed  with  the  qualification  fairly  belongiug 
to  them,  do  not  warrant  the  conclusion,  which  appears  to  have  been 
rather  hastily  drawn  from  them."  Proceeding  in  a  lengthy  note  to 
review  the  decisions  on  the  subject,  it  is  further  stated  in  the  same 
note  :  "Indeed  it  is  clear  from  Logd  v.  Lee,  1  Stra.  94,  and  Cock- 
shott  V.  Bennett,  2  T.  K.  7C3,  that  if  a  contract  between  two  persons 
be  void,  and  not  merely  voidable,  no  subsequent  express  promise 
will  operate  to  charge  the  party  promising,  even  though  he  has 
derived  the  benefit  of  the. contract  Yet  according  to  the  com- 
monly received  notion  respecting  moral  obligations  and  the  force 
attributed  to  a  subsequent  express  promise,  such  a  person  ought  to 
pay.  An  express  promise,  therefore,  as  it  should  seem,  can  only 
revive  a  precedent  good  consideration,  which  might  have  been 
enforced  at  law  through  the  medium  of  an  implied  promise,  had  it 
not  been  suspended  by  some  positive  rule  of  law,  but  can  give  no 
original  right  of  action  if  the  obligation  on  which  it  is  founded 
never  could  have  been  enforced  at  law,  though  not  barred  by  any 
legal  maxim  or  statute  provision,"  Tlie  note  concludes  :  "  that  an 
obligation  to  pay  in  one  right,  even  though  it  be  a  legal  obliganon, 
and  coupled  with  an  express  promise,  will  not  sup2X)rt  an  assumpsit 
to  pay  in  another  right." 

Lord  Dekmak,  in  Easficood  v.  Kenyan,  11  Adol.  &  EIL  438, 
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approves  of  the  foregoing  note,  and  says  :  ''that  the  case  of  Lee  t. 
Muggeridge  must  be  allowed  to  be  decidedly  at  variance  with  the 
doctrine "  of  that  note.  He  also  regards  the  expressions  of  Lord 
Texterden  in  Littlefield  v.  Shee  as  amounting  to  a  dissent  from 
the  authority  of  Lee  v.  Muggeridge,  and  he  further  seems  to  think 
it  remarkable  that  neither  in  the  latter  case,  nor  in  Cooper  v.  Martin, 
4  East,  77,  was  there  any  allusion  made  to  the  learned  note  referred 
to  and  quoted  above. 

The  doctrine  of  the  foregoing  note  is  quoted  and  approved  in 
Oeer  v.  Archer,  2  Barb.  420.  It  also  received  the  emphatic  appro- 
bation of  Mr.  Justice  Spencer,  in  Smith  v.  Warde,  13  Johns.  257. 
The  same  doctrine  is  substantially  asserted  by  Bronson,  J.,  in 
Ehle  V.  Judson,  24  Wend.  97,  and  such  is  declared  to  be  "  the 
settled  rule"  in  Oeer  v.  Archer,  in  which  the  court  say  :  "It  forma 
a  criterion  at  once  safe,  certain,  and  easy  to  be  understood  and 
applied."  In  that  case,  it  is  said,  the  test  is,  ''could  it  not  have 
been  enforced  before  it  was  barred  by  the  legal  maxim  or  statute 
provision?"  Watkins  v.  HaUtead,  2  Sandf.  311,  was  an  action 
against  a  feme  sole  upon  a  promise  after  discoverture  to  pay  for 
goods  purchased  while  a  feme  covert.  In  an  opinion  showing  an 
examination  of  all  the  authorities,  the  court  say  :  "  The  idea  can^ 
not  be  tolerated,  that  a  precedent  consideration  can  sui)port  a  sub^ 
sequent  express  promise,  when  the  law  not  only  cannot  raise  any 
implied  promise  from  such  a  consideration,  but  where  even  the 
express  promise,  made  when  the  consideration  originated,  would  be 
void,"  and  the  opinion  concludes  :  "On  the  whole,  we  arc  of  opinion 
that  the  precedent  consideration  in  this  case  cannot  support  the 
subsequent  promise  ;  and  we  hold  with  Lord  Tenterdex,  in  Little- 
field  V.  Shee,  2  Bai-n.  &  Adol.  813,  that  the  doctrine  that  a  moral 
obligation  is  a  sufficient  consideration  for  a  subsequent  promise  is 
one  which  should  be  received  with  some  limitation." 

Story  on  Contracts,  §  466,  referring  to  the  rule  as  to  moral  con- 
sideration, says  :  "  A  qualification  to  this  rule,  however,  obtains  in 
cases  where  there  was  originally  a  sufficient  valuable  consideration, 
upon  which  an  action  could  have  been  sustained,  but  where,  in  con- 
sequence of  some  statute  or  positive  rule,  growing  out  of  general 
principles  of  public  policy,  the  right  of  action  is  suspended,  an«l 
the  party  is  exempted  from  legal  liability.  In  such  cases,  the 
moral  obligation  is  sufficient  to  support  an  express  promise,  though 
it  will  not  raise  an  implied  promise;"  and  he  says:  "  This  exception 
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includes  all  promises  barred  by  the  statute  of  limitations  or  dis- 
charged by  the  bankrupt  or  insolvent  law ;  and  promises  by  an 
adult  to  pay  debts  contracted  during  his  infancy  ;  and  promises  by 
a  diiiwer  of  a  bill  of  exchange,  or  by  an  indorser  of  a  bill  or  note, 
to  pay  it,  although  he  may  not  have  received  such  notice  as  would 
lende*^  him  legally  liable  therefor ;''  but  between  these  cases  and 
the  one  at  bar  there  is  a  clearly  defined  distinction. 

The  court  in  Mills  v.  Wytnafi,  3  Pick.  207,  observes :  "  It  is  said  a 
moral  obligation  is  a  sufiicient  consideration  to  support  an  express 
promise  ;  and  some  authonties  lay  down  the  rule  thus  broadly,  but 
upon  examination  of  the  cases  we  are  satisfied  that  the  universality 
of  the  rule  cannot  be  supported,  and  that  there  must  have  been 
some  pre-existing  obligation  which  has  become  inoperative  by  posi- 
tion of  law,  to  form  a  basis  for  an  effective  promise.  The  cases  of 
debts  barred  by  the  statute  of  limitations,  of  debts  incurred  by 
infants,  of  debts  of  bankrupts,  are  generally  put  for  illustration  of 
the  rule.''  Unlike  these  cases,  in  one  at  the  bar,  as  in  Oeer  v. 
Archery  "  the  supposed  obligation  which  is  invoked  in  support  of 
the  promise  is  most  clearly  one  which  never  could  have  been 
enforced  in  any  tribunal  known  to  our  law,"  and  herein  lie  the 
true  grounds  of  defense  to  this  action.  The  contract  sought  to  be 
revived  and  enforced  is  void,  ah  initio j  void  at  the  common  law,  and 
void,  as  unauthorized  by  statute,  nor  is  there  resting  upon  the 
defendant  any  moral  or  conscientious  obligation  to  perform  the 
original  undertaking.  A  feme  covert  can  acquire  property  under 
our  laws  only  for  casli,  and  the  purchase  of  a  steamboat  on  credit 
is  so  entirely  contrary  to  the  spirit  of  recent  legislation  for  the  pro- 
tection of  married  women,  and  so  clearly  unauthorized  by  the  enab- 
ling acts  of  the  last  few  years,  that  such  a  transaction  fails  to  com- 
mend itself  to  the  favor  of  the  courts,  or  to  impose  a  claim  upon 
the  conscience  of  the  party. 

By  all  the  text  writers  and  adjudications,  a  void  contract  is  inca- 
pable of  revival  and  ratification  by  a  subsequent  promise.  Loyd 
V.  Lee^  1  Strange,  94,  and  cases  therein  cited ;  Eastwood  v.  Ken- 
yoHy  11  Adol.  &  Ell.  442,  and  cases  ;  Cliitty  on  Cent.  (4th  Am.  ed.) 
and  cases  cited  in  notes;  Greenl.  Ev.,  g  107;  Addison  on  Cent 
11,  74,  702;  Tyler  on  Infancy  and  Coverture,  444,  §317;  Story 
on  Bills  of  Exchange,  §  182 ;  Nash  v.  RusseU,  5  Barb.  656 ; 
Gouldifig  v,  Davidson,  26  N.  Y.  604.  And  this  is  the  sum  of 
the  argument.     To  this  rule  there  cannot  be  said  to  be  exceptions 
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gtrictly,  though  there  are  exceptional  cases.  Snch  was  the  case 
of  Lee  T.  Muggeridge,  5  Taunt.  36.  Barnes  y.  ffedley,  2  id. 
184,  was  not  by  any  means  exceptional,  for  there  the  original 
undertaking  being  usurious,  the  parties  destroyed  the  evidence 
of  the  indebtedness,  and  another  note  was  given  for  the  money  act- 
ually loaned,  constituting  a  new,  independent,  and  valid  arrange- 
ment, based  upon  a  valuable  consideration.  Were  the  steamboat 
for  which  these  bills  of  exchange  were  accepted,  now  in  existence, 
and  in  the  possession  of  the  defendant  in  the  action  ;  and  were  the 
parties  to  destroy  these  acceptances,  and  in  their  stead,  substitute 
other  evidences  of  indebtedness,  pursuant  to  a  new  undertaking, 
this  case  would  then  be  more  nearly  like  that  of  Barnes  v.  HedUy. 
Ooulding  v.  Davidson^  26  N.  Y.  is  exceptional,  but  does  not  mili- 
tate against  the  doctrine  herein  advanced.  In  that  case  a  feme  covert 
was  a  sole  trader,  representing  herself  to  be  a  feme  sole,  buying  and 
selling  goods  as  such,  without  any  knowledge  on  the  part  of  her  cred- 
itors that  she  had  a  husband  living.  Her  business  was  under  her 
own  exclusive  control,  and  for  her  sole  benefit.  Being  indebted 
for  goods  thus  bought  and  sold,  she  executed  her  notes.  After- 
ward and  before  suit,  her  husband  died,  after  which  she  promit^ed 
to  pay.  To  a  declaration  setting  forth  these  facts,  she  demurred, 
and  the  court  of  appeals  directed  a  judgment  for  the  plaintiff  on 
the  demurrer,  the  defendant,  of  course,  having  leave  to  plead. 
Opinions  were  delivered  by  three  of  the  judges  of  the  court,  one 
of  whom  said  the  recent  changes  made  by  the  legislature  in  the 
law  affecting  husband  and  wife  were  inapplicable  to  the  case,  and 
he  said  further,  "  I  will  add  that  the  fact  is  controlling  with  me, 
that  the  defendant  personally  received  a  valuable  consideration  for 
the  money  she  has  promised  to  pay  ; "  while  the  third  based  his 
opinion  expressly  upon  the  statutes  of  New  York,  passed  in 
1849,  in  respect  to  the  rights  of  married  women,  tlie  transactions 
involved  in  the  litigation  having  taken  place  in  1852.  The  facts 
were  exceptional,  and  presented  a  case  wherein  there  was  clearly  a 
moral  and  conscientious  obligation  resting  upon  the  defendant  to 
pay.  Trover  or  replevin  were  manifestly  the  propn  remedies  of 
the  vendors  in  that  case,  but  being  ignomnt  of  the  existence 
of  the  husband  until  too  late  to  resort  to  those  actions,  suit  wai 
brought  upon  the  notes,  setting  out  all  the  facts,  including  the 
■ubsequent  promise,  and  the  court  held  the  cause  of  action,  stated 
in  the  declaration,  a  good  one,  or,  as  we  infer,  prima  facie  suflB* 
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cient  only.  Judge  Balcom  in  his  opinion  said  :  '^  I  am  aware  the 
general  rule  is  that  a  moral  obligation  is  not  alone  snfScient  legal 
consideration  to  support  a  promise,"  and  referring  to  the  rule  giyen 
in  the  note  to  3  Bos.  &  Pull.  249,  added :  **  But  this  nde  is  too 
broad,  or  at  least  there  are  exceptions  to  it"  And  we  may  remark 
of  that  whole  case,  that  it  was  exceptional,  involving  a  claim 
binding  upon  the  conscience  of  the  party,  peculiarly  meritorious 
and  just.  In  Nash  v.  Russell,  5  Barb.  556,  the  rule  is  reported 
as  sound,  that  ''A  mere  moral  obligation,  though  coupled  with 
an  express  promise,  is  not  sufficient  consideration  to  support  a 
bill  4)etween  the  same  parties."  It  was  held  in  May  v.  Spmryy 
6  Gush,  that  a  note,  promise,  or  debt,  is  not  destroyed  by  a  dis- 
charge in  bankruptcy,  and  if  it  were,  say  the  court,  '^  it  not  only 
could  not  be  revived  or  renewed,  but  it  could  not  be  a  considera- 
tion for  a  new  promise."  In  the  class  of  cases  to  which  the  one 
at  bar  belongs,  the  action  is  based  upon  the  subsequent  promise, 
whereas,  in  the  cases  capable  of  ratification  or  revival,  the  action 
and  judgment  must  be  upon  the  original  contract  or  indebtedness. 
6  Gush.  242;  Story  on  Bills  of  Exchange,  §  182,  states  the  doc- 
trine under  discussion  with  exact  precision:  "It  has,  indeed," 
says  the  learned  author,  ''in  some  cases  been  broadly  laid  down, 
tliat  where  a  man  is  under  a  moral  obligation,  which  no  court  of 
law  or  equity  can  enforce,  and  promises,  the  honesty  and  rectitude 
of  the  thing  is  a  consideration.  But  tliis  doctrine  must  be  received 
with  many  qualifications,  and  is  now  restricted  to  much  narrower 
limits.  The  true  doctrine,  as  now  established,  seems  to  be  that 
a  consideration,  which  the  law  esteems  valuable,  must  in  all  cases 
exist,  in  order  to  furnish  a  just  foundation  for  an  action."  And 
in  illustration  of  this  doctrine  the  author  further  says  :  "  Where 
there  is  a  precedent  duty,  which  would  create  a  sufficient  legal  or 
equitable  right,  if  there  had  been  an  express  promise  at  the  time, 
or  whore  there  is  a  precedent  consideration,  which  is  capable  of 
being  enforced,  and  is  not  extinguished,  unless  at  the  option  of  the 
party,  founded  upon  some  bar  or  defense,  which  the  law  justifies, 
but  does  not  require  him  to  assert,  then  an  express  promise  will 
create  or  revive  a  just  cause  of  action."  In  further  illustration, 
cases  of  infancy,  statutes  of  limitation,  and  discharge  in  bank- 
ruptcy, are  cited  :  "So,"  he  continncs,  "if  a  contract  is  voidable, 
but  founded  in  a  consideration  otherwise  valuable,  a  sufficient  or 
express  promise  to  pay  it  will  support  and  confirm  its  obligation, 
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but  not  if  it  be  originally  void.''  And  ''a  promise  by  a  woman, 
who  is  sole^  to  pay  a  debt  which  she  had  preyiously  contracted, 
while  she  was  married  and  under  covertnre,  would  not  be  YaUd, 
because  such  a  contract,  on  her  part,  is  ab  origine  void,  and  not 
merely  voidable." 

Keiinerly  v.  Martin,  8  Mo.  698,  was  a  suit  by  a  physician  to 
recover  the  amount  of  a  bill  for  professional  services  rendered  in 
part  to  the  slaves  of  the  defendant,  during  the  life  of  her  husband, 
basing  his  right  of  action  upon  the  express  promise  of  the  widow, 
after  the  death  of  her  husband.  The  court  said:  'Hhere  are  cases 
in  which  a  moral  obligation  has  been  considered  a  sufficient  con- 
sideration to  support  a  subsequent  express  promise  to  pay,"  but 
that  ''  the  promise  must  be  unequivocal,  and  the  declaration  must 
set  forth  all  the  circumstances,  and  must  show  that  the  money  is 
in  conscience  due."  In  that  case,  it  was  held  that  there  was  no 
moral  obligation  whatever,  for  the  defendant  to  pay  a  debt  con- 
tracted during  her  husband's  life-time,  and  judgment  was  rendered 
for  the  defendant. 

VidSy  Chit  on  Cont.  (4th  Am.  ed.)  40,  40  a,  and  cases  cited  in 
notes,  where  the  foregoing  doctrines  are  reported.  Cofik  v.  Bradley, 
7  Conn.  67. 

The  question  of  moral  obligation  as  the  basis  of  a  promise  to 
pay  is  one  upon  which  the  courts  have  been  unable  to  lay  down  a 
definite,  or  even  a  satisfactory  rule,  and  we  shall  not  imdertake  to 
reconcile  the  multiplicity  of  cases  and  conflict  of  views,  as  the 
question  does  not  at  present  arise  upon  the  record  before  us.  The 
case  presented  is  one  not  only  void  at  the  common  law,  but  contrary 
to  the  policy  and  spirit  of  the  legislation  of  this  State,  for  the  pro- 
tection of  the  property  of  married  women. 

Counsel  in  his  argument  has  referred  to  the  probable  action  of  a 
court  of  equity,  where  the  steamboat,  for  the  purchase  price  of 
which  these  acceptances  are  alleged  to  have  been  given,  is  in  exist- 
ence, and  in  the  possession  of  Mrs.  Porterfield.  Undoubtedly,  in 
a  proper  proceeding,  the  property  would  be  decreed  to  be  sold  in 
payment  of  the  purchase-money,  or  to  be  delivered  to  the  vendor. 

This  suggestion  of  counsel  opens  a  wide  field  for  investigation, 
not  arising  in  this  case,  and  not  intended  to  be  invaded  in  this  dis- 
cussion. It  is  sufficient  to  say,  that  an  attempt  in  equity  to  charge 
this  claim  upon  the  estate  of  Mrs.  Porterfield  would  meet  with  no 
less  serious  obstacles  than  in  a  court  of  law,  as  the  case  is  wanting 
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in  the  elements  to  charge  her  estate.  Fob  y.  Dtderw^  23  N.  Y. 
450 ;  Tyler  on  Inf.  and  Cot.  444  0^  m;.  ;  Whitt  t.  Siw^^  48  Barb. 
124 ;  OMwell  v.  Sawyer,  80  Ala.  288 ;  Metfor  t.  £hfnm$$t  19  Ind. 
117  i.fficka  T.  JohnHon,  24  Oa.  194. 

The  judffmeni  is  reversed  and  cauH  remanded. 
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EUtHon — mAmv  candidate  reeeimng  th9  highsH  wde  i$  dieqvaHfUd  — failure  $e 

eUa. 

Al  An  election  the  person  reoeiving  the  highest  number  of  votes  was  disqiwll- 
fled.  The  person  who  had  reoeiyed  the  next  highest  nnmber,  and  who  was 
qaalified,  daimed  the  office.  Held,  that  the  electors  had  failed  to  make  a 
choice,  and  that  he  was  not  entitled  to  the  office.    {See  note,  p.  841.) 

ProcbediiIgs  by  J.  M.  Sublett  in  contestation  of  the  election  of 
S.  G.  Bedwell  to  the  office  of  chancery  clerk  of  Yazoo  county,  oow- 
menced  before  a  justice  of  the  peace.  A  trial  was  had  before  a 
jury,  and  a  verdict  was  returned  in  favor  of  Sublett  Bedwell 
appealed  to  the  circuit  court,  when  tlie  verdict  was  set  aside  and 
the  cause  dismissed  for  want  of  jurisdiction  in  the  justice  of  the 
peace.     From  that  decision  the  case  was  brought  to  this  court 

The  petition  alleged  that  Sublett  at  said  election  obtained  the 
highest  number  of  legal  votes ;  that  Bedwell  was  disqualified  to 
hold  the  office  of  chancery  clerk  by  reason  of  the  fact  that  he  was 
one  of  the  registrars  of  voters  in  the  county  at  the  said  election. 
The  evidence  showed  that  Bedwell  received  a  majority  of  the  votes 
cast,  and  that  Sublett  received  the  next  highest  number  of  vo(>es. 

The  court,  after  deciding  that  the  justice  of  the  peace  had  juris- 
diction, and  that  the  circuit  court  erred  in  reversing  the  \erdict 
and  dismissing  the  case  for  want  of  jurisdiction,  proceeded  as  below: 

R.  8.  Budean,  W.  H.  Luse,  R.  Batoman  A  J.  A.  F.  CampbeO^ 
for  plaintifl  in  error. 

Oamei  Andrews,  Jr.,  for  defendant  in  error. 
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81MBALL,  J*  The  questions  arising  in  this  contestation  have 
been  elaborately  discussed  in  all  their  bearings^  and  as  the  case  will 
be  remanded  to  the  circuit  courts  it  may  be  proper  now  to  state  the 
conclusions  to  which  we  have  come. 

It  is  claimed  for  Sublett  that^  although  Bedwell  received  a  majority 
of  the  Totes  cast^  yet  he  (Sublett)  is  entitled  to  the  office^  because 
the  votes  cast  for  Bedwell  are  illegal,  he  being  under  a  prohibition 
to  become  a  candidate  at  that  election,  holding  the  ofiSce  of  regis- 
trar, and  participating  in  determining  who  were  competent  electors 
to  vote  thereat.  Concede  that  Bedwell  was  ineligible  for  that  reason, 
would  it  follow  that  Sublett  would  be  entitled  to  the  office  ?  Tbe 
foundation  of  our  system  of  government  reposes  upon  the  ultimate 
sovereignty  of  the  people.  Those  who  exert  authority  and  dis- 
charge the  functions  of  government  in  any  of  the  departments 
among  which  its  powers  are  distributed,  come  into  existence  and 
perform  the  functions  respectively  assigned  them,  according  to  the 
modes  prescribed  by  the  people  in  the  organic  law,  framed  by  their 
representatives  and  adopted  by  themselves.  When  they  reserve  to 
themselves  the  selection  of  a  class  of  officers  by  popular  election,  a 
fundamental  principle  (unless  otherwise  expressly  provided)  is,  that 
the  person  receiving  a  majority  of  legal  votes  over  his  competitor  ia 
entitled  to  the  office.  It  cannot  be  said  that  the  candidate  has 
been  elected  unless  he  has  received  a  majority  of  the  legal  votes 
cast;  he  is  not  the  choice  of  the  people.  If  the  majority  make 
choice  of  a  candidate  under  some  personal  disability,  disqualifying 
him  from  taking  and  enjoying  the  office,  the  utmost  that  can  be 
said  of  it  is,  that  there  has  been  no  election.  The  election,  by  a 
majority  or  plurality  of  the  votes  (as  the  law  may  be),  is  the  founda- 
tion of  the  **  right  '^  to  the  office.  The  certificate  or  the  commit?* 
sion  is  only  evidence  of  that  fact. 

If  the  majority  candidate  is  disqualified,  it  does  not  follow  that 
he  who  has  received  the  next  highest  vote  and  is  qualified  shall 
take  the  office.  The  election  laws  are  framed  on  this  theory:  The 
registrars  or  inspectors,  upon  a  canvass  of  the  ballots,  give  the  cer- 
tificate to  the  person  who  has  the  largest  vote.  So  the  jury  in  con- 
testation cases  find  who  has  received  the  largest  number  of  legal 
votes.  The  general  principle  pervading  our  election  system  is,  that 
the  highest  vote  entitles  to  the  office,  if  its  recipient  can  take.  There 
b  by  implication  a  negation  of  the  office  to  the  minority  candidate, 
in  all  cases,  except  those  covered  by  tlie  last  section  of  the  schedule 
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to  the  constitution  (section  15).  That  section  in  its  operation  wdl 
be  temporary.  (For  we  hope  and  believe  that  the  condition  of 
affairs  ont  of  which  it  arises  will  never  again  be  repeated  in  our 
future  history.)  It  was  intended  to  provide  for  a  crisis.  Its 
motive  was  to  exclude  from  public  places  and  trust  those  who  had 
participated  in  the  late  rebellion,  and  who  were  under  peculiar  obli- 
gations to  the  United  States  to  observe  faith  and  allegiance  to  them 
—  the  exclusion,  however,  not  to  be  permanent,  but  only  for  such 
time  as  congress  should  choose  to  keep  such  persons  under  disa- 
bility. The  section  has  now  almost  ceased  to  have  effect,  congress 
having  so  far  interposed  relief  as  that  it  does  not  now  apply  to 
perhaps  as  many  as  twelve  of  oui*  citizens.  The  section  is  as 
follows: 

^'  If  any  candidate  receiving  the  highest  number  of  votes  cannot 
take  the  oath  of  office  prescribed  in  this  constitution,  then  the  can- 
didate receiving  the  next  highest  vote  shall  be  entitled  to  enter  the 
office,^'  etc.  Among  other  particulars  prescribed  in  the  oath  of 
office  is,  ^Hhat  the  (person)  is  not  disqualified  from  holding  office 
by  the  constitution  of  the  United  States  or  the  State  of  Mississippi." 
The  convention,  doubtless,  had  especial  reference  to  the  third  sec- 
tion of  the  fourteenth  article  of  amendment  of  the  constitution  of 
-the  United  States,  excluding  from  holding  office  those  who  had 
taken  an  oath  as  an  officer  under  the  United  States  or  any  State  to 
support  the  constitution  pf  the  United  States,  and  had  engaged  in 
insurrection  or  rebellion  against  the  same." 

The  constitution  does  establish  the  rule  that  votes  cast  for  a  per- 
son thus  disqualified  are  void  and  of  no  effect,  unless  the  disfran- 
chisement has  been  removed.  The  practical  interpretation  put 
upon  the  section  has  been,  that  it  is  a  personal  disability  to  ''hold 
office,"  and  if  that  be  removed  before  the  term  begins,  the  election 
IS  made  good,  and  the  person  may  take  the  office.  In  this  special 
case  the  constitution  adopts  the  English  rule,  that  votes  cast  for  an 
ineligible  candidate  are  thrown  away,  and  those  only  are  available 
which  are  given  to  the  eligible  candidate;  but  this  only  shall  be 
applied  to  those  who  "cannot  take  the  prescribed  oath."  No  other 
disability  works  this  result.  If  a  person  who  is  ineligible  for  any 
other  reason — as  for  want  of  age,  not  twenty-one,  to  qualify  for  a 
representative,  or  twenty-five  years  of  age,  to  qualify  for  senator;  or 
has  not  resided  in  the  county  and  State  the  prescribed  time,  or  who 
is  by  some  special  statute  made  ineligible — in  these  .\nd  such  cases 
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▼otes  cast  for  these  personB  are  not  void,  becaiue  the  oonstitation 
does  not  say  that  the  candidate  receiving  the  next  highest  vote  shall 
enter  upon  the  office.  Such  disabilities  are  not  embraced  in  the 
terms  of  the  fifteenth  section  of  the  schedule,  nor  are  they  within  its 
roiison  and  intendment 

That  section  was  meant  to  make  it  impossible,  so  long  us  the 
disability  continued,  for  the  class  of  persons,  therein  more  espe- 
cially referred  to,  to  participate  in  the  goyemment  by  holding  its 
offices.  Votes  cast  for  those  who  may  be  under  other  disabilities 
are  valid  or  not  valid  under  the  general  law. 

Without  going  into  the  general  reasoning,  the  great  weight  of 
American  authority,  and,  as  we  think,  upon  the  soundest  consider- 
ation, is,  that  although  the  majority  vote  for  a  disqualified  person, 
the  votes  so  cast  are  not  illegal,  and  therefore  to  be  treated  as 
naught;  but  the  result  is,  if  the  ineligible  candidate  cannot  take  the 
office,  the  electors  have  failed  to  make  a  choice.  In  truth,  there 
has  been  no  election  at  all,  and  the  minority  candidate  has  no  right 
to  the  office.  State  of  Georgia  v.  Swearingen,  12  Oa.  24;  State  ez 
rel.  of  Off.  V.  Smith,  14  Wis.  497;  State  v.  OileSy  1  Chani  112; 
Saunders  v.  ffaynes,  13  GaL  152;  The  Answer  of  the  Supreme 
Court  of  Main,  38  Me.  597.  The  case  of  Vance  and  Abbott  in 
United  States  Senate,  recently,  was  considered  upon  its  legal  merits 
and  decided  m  accordance  with  the  great  weight  and  merit  of 
American  judicial  adjudication. 

We  are  of  opinion,  therefore,  that  if  Bedwell,  who  received  the 
majority  of  votes,  could  not  take  and  hold  the  office,  the  petitioner, 
Sublett,  would  not  be  entitled  to  it  as  the  recipient  of  the  next 
highest  vote. 

[The  court  then  decided  that  under  the  statute  Bidwell  was  not 
competent  to  take  the  office.] 

NOTB.  —  The  question  presented  in  this  case  was  Teiy  fully  considered  by  the  Ooort 
of  Appeals  of  New  York,  in  PeopU  ▼.  Clute,  10  Am.  Rep.  fiOS ;  60  N.  Y.  461 ;  and  It  was 
held  that  In  the  absence  of  proof  that  the  electors  who  voted  for  an  lneli|(ible  candi- 
date were  aware  of  his  Ineligibility,  the  candidate  reoelvlnff  the  next  highest  vote 
could  not  claim  the  election ;  and  that  the  fact  that  the  dlsqualiiloaUon  was  created 
by  statute  created  no  presumption  of  such  notice. 

The  doctrine  of  the  principal  case  is  In  accordance  with  that  laid  down  by  the 
supreme  court  of  Oslifomla  in  Saunden  ▼.  Haynet,  18  Cal.  146.  In  that  case  Baldwih, 
J.,  in  delWering  the  opinion  of  the  court,  said  *  **  An  election  is  the  deliberate  choloii 
of  a  majority  or  plurality  of  the  electoral  body.  This  Is  evidenced  by  the  votes  of  th« 
aleotors.  But  if  a  majority  of  those  voting,  by  mistake  of  law  or  fact,  happen  to  oast 
their  vote  upon  an  ineligible  candidate,  it  by  no  means  follows  that  the  next  to  him 
on  the  poll  should  receive  the  oflDce.    If  this  be  so,  a  candidate  might  be  elected  who 
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raceWad  only  a  BinaU  portion  of  tho  votas,  and  who  oould  naTar  hava  baan  alaotad  at 
all  but  far  this  mlitaka.  Tha  Totaa  ara  not  laai  lacal  Totea  bacauaa  glvan  to  a  paraoo 
Id  whoaa  bahalf  thay  oannot  ba  oountad;  and  tha  panon  who  is  the  nazt  bixheat  to 
him  on  tha  Uttof  oandidataa  doaa  not  reoalTa  a  plurality  of  Totas  baoauae  his  coruratl- 
tor  was  Inallglbla.  Tha  Totaa  oast  for  tha  lattar,  it  Is  true,  cannot  be  count4*d  for 
him ;  but  that  Is  no  reason  why  thay  should  In  effect  be  counted  for  the  forriier,  who, 
possibly,  oould  not  baTe  reoelTed  them.  It  Is  fairer,  more  Just,  or  more  consistent  vrltb 
the  theory  of  our  Institutions  to  hold  the  votes  so  cast  as  merely  Ineffectual  fui  the 
purpose  of  an  election,  than  to  irlve  them  the  effect  of  disappointing  the  popular  vrlll 
and  eleotlnir  to  office  a  man  whoae  pretensions  the  people  had  deaiirned  to  reject." 

To  the  aame  effect  are  Stale  ?.  OUe§^  I  Chand.  112;  SiaU  ▼.  SmitK  U  Wis.  487;  Oun- 
numwealUi  ▼.  CLviey,  66  Penn.  St.  270.  And  see  opinion  of  the  Judges,  88  Me.  oi97 :  State 
▼.  Boa2,48Mo.6S8. 

On  the  other  hand,  ItVas  held  In  OvUck  t.  New^  14  Ind.  93,  that  if  the  electors  have 
notice  of  disqualification  of  a  candidate  the  yotea  cast  for  him  are  nullities,  and  that 
the  candidate  having  the  next  highest  yote  will  be  elected ;  and,  further,  the  fact  that 
the  disqualification  la  constitutional,  or  arises  trom  the  oandidataa  holding  or  having 
held  a  public  offloe  la  sufficient  notice  thereof.  To  the  aame  affect  Is  Cantn  ▼. 
McPhetridoe^  U  Ind.  427.  This  la  also,  except  the  point  aa  to  notice  of  the  Bngliab 
doctrine.  Rex  ▼.  Pamy^  14 Beat,  M9;  Rexy.  Bridal  M.  ft  8.  79;  Retina  ▼.  Coalcs,ai Bng. 
U ftBq.  804;  T Q.B.  406;  andaeethe  oaaeadted  In  Peopley.  Otittf,  10 Am.  Bep.  608.  —  Rkp. 


Lawson  y.  Jeffries. 

*  ((47  Mlaa.  686.) 

OcmttiiMiamU  law  -  *  ordinance  of  eonttitutional  convention  granHng  now  tHoh 

9oid. 

A  ooDStitntional  convention  passed  an  ordinance  granting  new  trUla  in  certaJta 
caaea.    HM,  that  the  ordinance  was  not  a  legislative  act,  and  was  void. 

The  (»8e  is  stated  in  the  opinion. 

W.  P.  Harris  and  George  L.  Potter^  for  plaintiff  in  error, 

Johrt  Handy y  for  defendants  in  error. 

Tarbell,  J.  In  1862  a  decree  was  rendered  in  the  probate 
court  of  Warren  county  against  the  plaintiff  in  error,  as  executrix 
of  the  estate  of  H.  A.  H.  L^.wson,  deceased,  in  favor  of  the  defend- 
ants in  error,  as  distributees  of  the  estate  of  Walter  R.  Puckett, 
deceased*  In  1863  the  said  Mary  V.  Lawson  filed  in  the  chancery 
court  of  Madison  county  her  bill  of  complaint,  praying  that  the 
said  decree  be  set  aside  and  a  new  hearing  granted.     On  the  7tb 
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day  of  April,  daring  the  April  term,  1865,  of  the  Madison  coont; 
chancery  court,  the  injunction  granted  in  the  last-named  cause  was 
dissolved  and  the  bill  dismissed.  From  this  decree  no  appeal  was 
taken  or  attempted,  as  far  as  appears. 

On  the  29th  day  of  April,  1868,  the  constitutional  convention  of 
that  year  passed  an  ordinance,  of  which  the  following  is  a  copy  of 
section  1  : 

'^  Be  it  ordained  by  the  people  of  the  State  of  Mississippi,  in  con* 
vention  assembled,  that  in  all  cases  where  judgments  in  the  circuit 
courts  and  decrees  in  the  chancery  or  probate  courts  of  this  State 
have  been  rendered  since  the  9th  day  of  January,  1861,  and  prior 
to  this  date,  the  party  against  whom  such  judgment  or  decree  has 
been  rendered,  whether  in  a  representative  capacity  or  otherwise, 
shall  be  entitled  to  a  new  trial  upon  filing  an  afiSdavit  that  he  or 
she  had  no  attorney  or  counsel  present  at  the  time  of  the  rendition 
of  said  judgment  or  decree,  and  that  he  or  she  believes  that  said 
judgment  or  decree  is  unjust."  This  ordinance  was  not  submitted 
to  the  people.  On  the  16th  day  of  March,  1870,  a  motion  was 
entered  in  the  chancery  court  of  Madison  county,  under  the  ordi- 
nance above  quoted^  to  set  aside  the  decree  of  April  7,  1865,  and 
for  a  rehearing,  which  motion  was  overruled  by  the  chancellor  at  a 
regular  term  of  the  court  in  July,  1870.  Prom  the  decree  overrul- 
ing the  said  motion,  an  appeal  was  taken  to  this  court 

The  question  for  our  determination  is  as  to  the  force  and  effect 
of  the  ordinance  upon  which  the  motion  overruled  was  based. 
The  question,  whether  the  judgments  to  be  affected  are  few  or 
many,  is  of  the  very  first  magnitude,  and  is  supposed,  by  the  argu- 
ments of  counsel,  to  involve,  directly  or  remotely,  the  validity  of 
the  acts  of  the  confederate  authorities ;  the  powers  of  a  constitu- 
tional convention  ;  State  and  federal  constitutional  provisions  with 
reference  to  property,  vested  rights,  contracts  and  due  process  ol 
law,  and  the  force  and  effect  of  retroactive  laws. 

As  before  stated,  the  decree  sought  to  be  opened  in  virtue  of  the 
ordinance  of  the  convention  of  1868  was  rendered  April  7,  1865. 
The  suspension  of  the  statute  of  limitations,  by  the  act  of  Decem* 
ber,  1862,  expired  April  2,  1867. 

Conceding  this  statute  to  apply  to  bills  of  review  and  appeals, 
which  it  does  not  in  terms,  the  time  to  file  a  bill  of  review  expired 
April  7, 1869  (if  not  April  7,  1867),  and  the  limitation  of  appeal  ter- 
minated April  7, 1870  (if  not  April  7, 1867),  the  period  within  which 
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a  new  trial  or  a  rehearing  could  be  had  by  application  to  the  court 
I  endering  the  judgment  or  decree,  had  long  before  passed.  In  1870, 
when  the  motion,  the  decree  orerruling  which  is  under  reyiew,  was 
made  and  decided,  the  constituticm  framed  by  the  convention  of  1868 
had  been  ratified,  and  the  State  government  organized  thereby  was  in 
full  operation.  As  to  the  decree  sought  to  be  annulled  by  ordi- 
nance, the  court  had  full  jurisdiction  of  the  cause  and  the  parties. 
At  the  date  of  the  passage  of  the  ordinance,  it  was  too  late  to 
obtain  a  new  trial  or  rehearing  by  application  to  the  court  render- 
ing the  judgment  or  decree.  The  time  within  which  to  file  a  bill 
of  review  had  also  expired.  But  there  was,  perhaps,  then  open  to 
the  i)arty  the  right  of  appeal,  (friffing  v.  MiUs,  40  Miss.  611.  In 
all  other  respects,  the  rights  of  the  parties  had  become  fixed  by  the 
then  existing  laws  of  the  State. 

The  constitutional  convention  of  1868  assembled  under  the 
authority  of  the  laws  of  congress,  popularly  known  as  the  recon- 
struction acts  of  1867.  These  acts  conferred  upon  the  convention 
power  only  to  frame  "  a  constitution  of  government  in  conformity 
with  the  constitution  of  the  United  States  in  all  respects."  Act  of 
Karch  2,  1867.  "  And  said  convention,  when  organized,  shall  pro- 
oeed  to  frame  a  constitution  and  civil  government,  according  to  the 
provisions  of  this  act,  and  the  act  to  which  it  is  supplementary.'' 
Act  of  March  23,  1867.  Although,  as  incidental  thereto,  section 
8  of  the  last-named  act  provides,  ''that  the  convention  for 
each  State  shall  prescribe  the  fees,  salary  and  compensation  to  be 
paid  to  all  delegates  and  other  officers  and  agents  herein  authorized 
or  necessary  to  carry  into  effect  the  purposes  of  this  act,  not  herein 
otherwise  provided  for,  and  shall  provide  for  the  levy  and  collection 
of  such  taxes  on  the  property  in  such  State  as  may  be  necessary  to 
pay  the  sameJ'  At  the  time  of  the  assembling  of  the  convention, 
and  the  passage  of  the  ordinance  under  consideration,  the  ''  four- 
teenth amendment''  to  the  constitution  of  the  United  States, 
which  ordains  that  no  State  shall  "  deprive  any  person  of  life,  lib- 
erty or  property  without  due  process  of  law,"  though  not  formally 
declared  adopted  until  July,  1868,  was,  if  not  of  itself,  substan- 
tially the  law  of  the  land  in  other  provisions  of  the  federal  con- 
stitution, so  far  as  concerns  the  case  at  bar.  Amendments  to 
Const.  U.  S.,  art  V. 

With  these  preliminary  statements,  we  are  prepared  to  advert  to 
our  theory  of  the  true  solution  of  the  question  before  us,  our  con- 
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elusion  being  based  upon  a  most  extended  and  patient  examination 
of  all  the  anthorities  within  our  reach.  Upon  such  research,  we 
are  of  the  opinion  that  the  ordinance  above  quoted  is  a  judicial, 
and  not  a  legislative  act,  and  therefore  unauthorized. 

Adding  the  authorities  consulted,  we  might  here  conclude  this 
opinion;  but  the  importance  of  the  question  involved,  and  its  nov- 
elty in  the  jurisprudence  of  our  State,  lead  us  to  a  brief  elucida- 
tion of  the  subject  as  it  presents  itself  to  us.  In  doing  this,  we 
observe  that  the  question  in  this  case  does  not  involve  the  power  of 
a  legislative  body  to  enact  retroactive  laws;  to  give  the  right  of 
appeal,  or  authority  to  the  courts  to  entertain  bills  of  review, 
whereby  the  then  existing  laws,  the  time  within  which  to  appeal  or 
to  file  a  bill  of  review,  has  passed  ;  or,  in  a  class  of  cases  where  no 
such  right  has  before  existed ;  nor,  whether  a  legislative  body  can 
confer  a  discretion  upon  the  courts  to  grant  a  new  trial;  but  the 
proposition  to  be  solved  is,  whether  a  constitutional  convention,  or 
any  legislative  body  can,  by  an  ordinance  or  statute,  award  a  new 
trial  absolutely.  It  is  not  material  whether,  in  this  case,  the  issue 
had  passed  into  judgment,  and  beyond  the  time  allowed  for  an 
appeal  or  writ  of  error;  or  for  a  motion  for  a  new  trial  or  rehear- 
ing before  the  court  rendering  the  judgment  or  decree. 

The  question  presented  being  essentially  peculiar  to  a  country  of 
constitutions  and  laws,  the  authorities  referred  to  are  exclusively 
American,  and  are  found  in  three  different  periods  of  our  history, 
viz.:  1.  Pre-revolutionary ;  2.  From  the  adoption  of  the  federal 
constitution  to  the  late  rebellion ;  3.  Adjudications  to  which 
reconstruction  has  given  rise.  (1.)  Prior  to  the  adoption  of  the 
federal  constitution,  certain  of  the  State  legislatures  combined  the 
character  of  a  legislature  and  a  court,  exercising  the  powers  of 
both.  (2.)  With  the  supremacy  of  the  federal  compact  then 
obtained,  the  American  policy  or  law  of  distributing  the  functions 
of  goveminent  into  executive,  legislative  and  judicial  departments, 
and  prohibiting  the  exercise  of  the  duties  of  one  by  the  other,  or 
by  either  of  them.  (3.)  Reconstruction,  as  a  necessity  of  the 
late  war,  was  altogether  novel,  and  the  problems  thence  arising, 
anomalous.  The  first  period  furnishes,  for  the  ordinance  in 
question,  but  one  precedent,  fully  referred  to  hereafter.  Dur- 
ing the  second  period  we  are  not  aware  that  judicial  acts  were 
ever  successfully  exercised  by  a  legislative  body,  whether  a  legisla- 
ture or  a  constitutional  convention.  Indeed  we  are  not  aware  that, 
Vol.  XII.  —  44 
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during  this,  period,  judicial  powers  were  evpr  assumed  by  a  oonsti- 
tutional  oonyention,  though  our  means  of  information  are  not  as 
amplo  as  we  could  wish.  Constitutional  couTentions,  however^  are 
rec(»gnized  as  possessing  provisional,  limited  and  preliminaiy 
powers  of  legislation  ;  such,  only,  was  the  case  of  the  Com.  v.  Dew* 
dellj  1  Va.  Cases,  7 ;  but  they  are  not  known,  any  more  than  legis- 
latures, to  have  exercised  the  judicial  authority  properly  cognizable 
by  courts  of  law.  In  shoH,  the  doctrine  did  not  obtain  that  a  con- 
vention of  the  people  for  the  purpose  of  establishing  a  new,  or  of 
remodeling  an  old,  constitution  any  moi-e  than  a  legislature  acting 
under  the  fundamental  law  could  perform  judicial  acts.  Where 
attempted  by  legislatures,  such  acts  have  been  resisted,  denounced 
and  generally  defeated.  In  the  older  States  the  courts  have  been 
exceedingly  tenacious  of  the  rights  of  the  respective  departments  of 
government,  and  particularly  zealous  of  the  legislative  encroach- 
ments upon  the  jurisdiction  of  the  judiciary  ;  illustrated  in  a  case 
where  a  resolve  of  the  legislature  of  Massachusetts  ''  empowered  "  a 
judge  of  probate  to  take  an  administration  bond  in  a  mode  differ- 
ing from  that  prescribed  by  the  general  statutes,  in  which  the  court 
said:  '^  It  is  not  imperative,  and  if  it  were  it  would  be  unconstitu- 
tional." Picqt^t's  Case,  5  Pick.  65.  The  period  of  reconstruction 
furnishes  abundant  evidence  of  the  absence  of  consultation  and  oon- 
cert  between  the  conventions,  legislatures  and  courts  of  the  several 
reconstructing  States  'upon  the  grave  questions  presented  by  the 
situation.  The  result  is  a  diversity  of  measures  and  decisions,  as 
wanting  in  harmony  and  uniformity  as  in  consistency  and  com- 
manding precedents.  It  is  understood  that,  at  an  early  day,  the 
policy  of  Louisiana  indicated  the  extreme  of  the  theories  of  recon- 
struction, as  to  some  of  the  questions  involved  ;  but  those  views 
failed  to  be  controlling.  20  La.  Ann.  152,  199,  234,  254,  412. 
The  decisions  of  the  courts  of  Alabama  are  construed  to  be  flatly 
contradictory  upon  leading  measures  growing  out  of  reconstruction 
in  that  State.  44  Ala.  171,  178,  418,  554,  248;  41  id.  163;  40  id. 
547;  43  id.  173,  224,  434.  The  adjudications  granting  new  trials 
in  causes  which  had  passed  into  judgment  in  the  confederate 
courts,  proceeding,  as  we  understand  them,  upon  the  idea  of  a  dis- 
cretion confided  to  the  reconstructed  courts  (44  Ala.  177,  248); 
which  is  not  the  theory  of  the  ordinance  under  consideration,  noi 
the  theory  of  the  same  subject  in  Georgia,  Florida  or  Arkansas. 
In  Arkansas  the  decisions  are  also  conflicting.     24  Ark.  286;  id. 
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545,  086,  598.  Hawkins  v.  Filkins,  24  Ark.  28« ,  was  decided 
with  reference  to  on  ordinance  of  the  convention  of  18G4,  while 
the  cases  in  26  Ark.  were  under  the  later  and  not  much  different 
provisions  of  the  convention  of  18G8.  But  the  question  there  was 
as  to  the  validity  of  judgments  of  the  confederate  courts,  and  not 
the  right  by  an  ordinance  to  grant  a  new  trial.  The  convcution  of 
Florida  promulgated  an  ordinance  annulling  judgments  and  grant- 
ing new  trials;  but,  upon  appeal  to  her  courts,  these  provisions 
were  declared  void.  In  fact,  in  that  State,  the  terms  of  such  an 
ordinance  were  inserted  in  the  constitution,  which  was  ratified  by 
the  people;  yet  the  provision  was  held  by  the  courts  to  be  void. 
Am.  Law  Reg.  Oct.  1871,  vol.  10,  No.  10,  p.  647,  note.  In  Geor- 
gia, the  obstacles  to  annulling  judgments  and  granting  new  trials 
by  ordinance  or  statute  were  evidently  appreciated;  and  hence  in 
that  State  there  was  no  attempt  to  annul  or  open  judgments  directly. 
But  it  was  provided  that,  as  to  judgments  during  the  war,  an  issue 
should  be  made  up  to  determine  an  asserted  defense  which  a  party 
had  been  deprived  of  interposing,  and,  in  case  of ''payment,  set-off, 
or  other  defense,  the  amount  found  by  the  jury  upon  such  issue 
was  applied  in  reduction  of  the  judgment,  while  its  validity  and 
lien  remained  undisturbed.  This  law  was  sustained  by  the  courts, 
the  proceeding  being  by  petition  in  the  nature  of  a  bill  in  equity. 
Laws  of  Ga.,  1860,  No.  115,  p.  133  ;  40  Ga.  493,  501,  698.  Thus 
the  period  of  reconstruction  failed  in  establishing  precedents  of 
a  character  necessary  to  sustain  the  ordinance  before  us;  but 
there  are  not  wanting  numerous  adjudications  during  this  time 
by  the  courts  of  the  reconstructing  States,  holding  that  judicial 
acts  by  legislative  bodies  are  illegal  and  void.  24  Ark.  91 ; 
Aycock  V.  Martin,  37  Ga.  158  ;  WJiite  v.  fferndon,  40  id.  493  ;  41 
Ala.  153  ;  State  v.  Oleason,  12  Fla.  191 ;  25  Ark.  625 ;  Griffin  v. 
Cunningham,  20  Qratt.  31 ;  43  Ala.  173,  224,  etc.  In  fact,  the 
decisions  are  uniform,  not  only  in  the  Southern  States,  both  before 
and  since  the  war,  but  in  every  State  in  the  Union,  that  a  legis- 
lative body  is  not  invested  with  authority  to  perform  judicial  acts. 
The  cases  cited  in  support  of  the  action  of  the  convention  of 
this  State  may  be  here  briefly  referred  to.  A  single  case  is  pre- 
sented where  the  legislature,  of  Connecticut,  in  1795,  granted  t 
new  trial  in  a  cause  wherein  the  time  for  appeal  had  passed  ;  a  few 
cases  indicate  the  power  of  a  legislature,  by  retroactive  livws,  to 
%11ow  the  right  of  appeal,  where  the  time  has  expired,  or  nevei 
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existed  ;  and  others  are  precedents  for  laws  conferring  npon  courts 
a  discretion  to  entertain  bills  of  review^  where  the  time  to  file  them 
lias  passed,  or  where  the  right  was  not  before  provided  for ;  but 
these  authorities  are  believed  to  be  exceptional  and  special,  or  inap- 
plicable to  the  case  at  bar,  and  in  no  way  establish  the  doctrino 
contended  for  by  the  plaintiff  in  error.  The  earliest  adjudication 
cited  is  that  of  Colder  v.  BuU,  2  Boot,  350,  decided  in  1796.  The 
legislature  of  Connecticut  having  granted  a  new  trial  in  a  cause 
in  the  court  of  probate,  on  appeal,  the  court  of  last  resort  said : 
**  The  power  of  granting  new  trials  was  ever  exercised  by  the  gen- 
eral assembly  of  this  State  ; ''  showing  that  the  power  was  placed 
upon  usage  and  custom,  and  the  uuion  of  legislative  and  judicial 
functions  in  the  legislature,  or  '' general  court,''  as  the  legislature 
was  sometimes  called.  It  is  an  important  fact,  that  at  the  time  the 
legislature  of  Connecticut  granted  the  appeal  in  that  case,  their 
authority  was  derived  from  the  charter.  The  people  of  the  State 
had  not  then  framed  a  constitution.  Several  of  the  judges,  in 
giving  their  opinion,  relied  on  this  circumstance  and  the  usage, 
showing  that  the  legislature  had  long  exercised  this  species  of 
judicial  power.  Such  was  the  view  taken  of  that  case  in  Merrell 
V.  Sherburne,  1  N.  H.  199,  and  Lewis  v.  Webby  3  Me.  326 ;  in 
both  of  which  its  authority,  as  a  precedent,  was  questioned  and 
disallowed.  The  legislature  of  Kentucky  passed  an  act  granting 
the  right  of  appeal  in  a  certain  class  of  cases,  making  the  law 
retrospective,  as  well  as  prospective.  An  appeal  being  taken  in  a 
case  wherein  there  was  either  no  right  of  appeal,  or  the  time 
allowed  for  appeal  had  expired,  which  is  not  clear,  the  appeal  was 
.lustained,  the  court  citing  Colder  v.  BuU,  only.  Henderson  & 
Nashville  R  Co.  v.  Dickerson,  17  B.  Monr.  173.  But  that  is  not 
the  case  at  bar.  77ie  Baltimore  <£  Sus,  R,  Co.  v.  Nesbit  et  al.y  10 
How.  395,  was  this  :  The  legislature  of  Maryland  granted  a  char- 
ter to  a  railroad  company,  in  which  provision  was  made  for  the 
condemnation  of  land ;  a  jury  to  assess  the  damages ;  confirma- 
tion by  the  county  court ;  and  upon  payment  of  the  award  of  the 
jury,  title  to  vest  in  the  railroad  company.  Damages  had  been 
assessed  and  awarded,  but  neither  payment  nor  tender  had  been 
made  by  the  company.  In  this  condition  of  the  case,  the  legisla- 
ture authorized  proceedings  de  nova,  and  the  law  was  sustained  upon 
die  ground  that  the  proceedings  were  in  fieri ;  no  title  had  been 
divested  or  vested ;  and  the  riirli*^  of  the  parties  had  not  become 
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fixed.  The  award  was  made  in  1836.  The  rehearing  was  author- 
ized in  1841,  after  a  delay  of  five  years  on  the  part  of  the  rail« 
road  company  to  pay  or  tender  the  award.  League  v.  DeYcmng,  11 
How.  185,  brought  in  question  certain  laws  of  Texas  prior  to  her 
admission  into  the  Union  as  a  State,  and  the  case  is  otherwise  con- 
sidered clearly  not  a  precedent  for  the  ordinance  in  question* 
Watson  et  aL  v.  Mercer,  8  Pet.  88,  involved  only  the  power  of  the 
legislature  of  Pennsylvania  to  cure,  by  subsequent  legislation,  a 
defective  acknowledgment  of  a  deed,  otherwise  bona  fide  and  effect- 
ive. Satterlee  v.  Matthewson,  2  id,  380,  involved  the  validity  of  a 
law  passed  by  the  legislature  of  Pennsylvania,  as  applied  to  a  pend- 
ing suit,  declaring  the  relation  of  landlord  and  tenant  to  exist, 
when,  upon  a  certain  state  of  facts,  it  did  not  exist  before ;  the 
legislation,  in  this  instance,  growing  out  of  the  perplexing  existence 
of  one  rule  for  citizens  of  the  State,  and  another  for  '^Connecticut 
settlers,"  who,  it  seems,  had  "a  law  unto  themselves,"  presenting  the 
anomalous  condition  of  a  community  in  one  State  governed  by  the 
laws  of  another.  The  case  is  hardly  a  precedent  for  the  one  at  bar,  as 
will  be  more  apparent  by  reference  to  Lambaun  v.  Hartswickf  13  S. 
&  R.  133.  The  legislation  complained  of  and  sustained  was  in  defense 
of  the  sovereignty  of  the  State  against  the  assumptions  of  settlers 
from  another,  which  legislation,  at  most,  only  placed  all  residents 
within  her  borders  upon  an  equality  before  her  laws.  Sampeyreac 
&  Stewart  v.  The  United  States,  7  Pet.  222,  presented  these  facts  : 
A  decree  in  the  territorial  courts  of  Arkansas  against  the  United 
States,  in  favor  of  a  party  claiming  under  a  fictitious  person,  upon 
forged  title  papers,  and  a  perjured  witness.  After  the  expiration 
of  the  time  to  appeal,  congress  by  law  authorized  bills  of  review  to 
be  filed  in  a  certain  class  of  cases,  within  which  this  was  one.  The 
supreme  court  of  the  United  States  held  that  the  law  referred  to 
was  '*  in  no  respect  the  exercise  of  judicial  powers ;  it  only  organizea 
a  tribunal  with  the  power  to  entertain  judicial  proceedings ;"  wherein 
the  law  of  congress  differed  from  the  ordinance  under  consideration. 
In  1852  the  legislature  of  Maine  enacted  a  law  allowing  writs  of 
'*  review  "  in  cases  where  "  the  defendant  had  obtained  his  discharge 
in  bankruptcy  before  or  subsequent  to  the  rendition  of  the  judg- 
ment, provided  the  cause  of  action  accrued  before  the  proceedings 
in  bankruptcy,  and  that  the  claim  or  demand  was  of  such  a  charactei 
as  would  be  barred  by  a  discharge  in  bankruptcy."  This  statute 
was  repealed  the  year  succeeding  its  enactment     The  granting  of 
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tho  review  was  made  peremptory  on  a  case  concliisiYely  within  the 
statate ;  and  the  law  applied  to  all  snch  cases,  without  regard  to 
the  time  which  had  elapsed  between  the  judgment  and  the  petition. 
Notice  of  an  application  for  a  review  was  required  to  be  given  to 
the  opposite  party,  and  there  was  a  day  in  court  when  both  parties 
could  be  heard  on  the  motion  for  a  review.  Aside  from  this  statute 
there  was  no  appeal  in  the  cases  therein  provided  for.  This  statute 
was  sustained  in  Colby  v.  Dennis^  36  Me.  9,  upon  very  doubtful 
reasoning ;  and  in  A(ki?i8on  et  al.  v.  Dufilap,  50  id.  Ill,  the  case 
of  Colby  V.  Dennis  was  qualified  and  limited,  and  clearly  questioned* 
The  last-named  case  was  this :  Judgment  in  1850 ;  petition  for 
review  dismissed;  in  1859,  after  expiration  of  period  for  review  or 
error,  a  law  was  enacted  by  the  legislature  allowing  a  review  iu 
cases  where  the  judgment  rendered  was  based  upon  perjury,  to  be 
established,  on  petition,  to  the  satisfaction  of  the  court,  both  parties 
having  a  right  to  be  heard  on  the  application  for  review ;  petition 
for  review  under  this  statute  ;  review  refused  on  the  ground  that  the 
statute  was  prospective  and  not  retroactive ;  if  retroactive,  the  act  was 
unconstitutional.  It  was  said  by  the  court,  that  ''the  legislature, 
undoubtedly,  has  constitutional  jurisdiction  over  remedies ;  but,  aftei 
all  existing  remedies  have  been  exhausted,  and  rights  have  becoma 
permanently  vested,  all  further  interference  is  prohibited."  It  was 
further  declared,  that  "a  judgment  of  a  court  becomes  final  when, 
by  the  thwi  existing  laws,  the  time  for  a  review  and  for  rever- 
sal for  error  has  expired  ;  it  then  becomes  a  vested  right,  by  force 
of  the  constitution  and  the  existing  laws  ;  and  a  statute  designed 
to  retroact  on  such  a  case,  by  reviving  the  right  of  review,  is  uncon- 
stitutional and  void."  And  it  was  further  stated  that,  ''in  1850, 
judgment  had  been  rendered  for  the  respondent,  which  became  a 
verity,  subject  only  to  a  reversal  on  error  within  six  years  after  the 
entering  up  thereof,  or  to  bo  reviewed  within  three  years  from  that 
time  ;  both  of  which  contingencies  had  transpired  before  the  sub- 
sequent proceedings  hereafter  to  be  considered,  and  consequently 
that  judgment  by  the  then  existing  laws  became  permanent  and 
effectual  forever.  And  why  should  it  be  otherwise  ?  *  ♦  ♦  It 
had  passed  the  time  of  reversal  for  error,  and  the  ordeal  of  two 
petitions  for  review,  and  the  statute  of  limitations  had  forever 
barred  its  further  interruption  ;  or,  in  other  words,  by  force  of  the 
constitution  and  the  existing  laws,  that  judgment  had  become  a 
vested  right,  and  incapable  of  annihilation,  except  by  payment  and 
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latifif action."  *  ♦  ♦  H  a  review  of  such  judgments  may  be 
ordered  for  one  cause,  it  may  bo  equally  so  for  another,  or  any 
cause  within  the  discretion  of  the  legislature.  Then  the  salutaiy 
maxim  of  the  common  law,  'Jinem  liiibus  imporUty*  would  become 
obsolete,  when  all  cases  heretofore  settled  by  the  most  solemn  adju- 
dications known  to  the  law,  involving  all  rights  and  titles  acquired 
under  them,  might  pass  in  review  before  a  subsequent  tribunal, 
long  after  witnesses  had  deceased  or  their  memories  had  become 
impaired."  Referring  to  the  petitioners  for  review,  the  court  say  : 
**  Their  days  in  court  had  terminated,  all  legal  remedies  exhausted, 
and  the  time  had  arrived  when  their  opponent,  protected  by  the 
law,  could  repose  in  common  with  all  other  citizens  whose  rights 
had  vested,  after  much  tribulation."  Similar  views  expressed  in 
PropWs  Ken.  Purchase  v.  LaborSy  2  Me.  275,  are  approved  in 
Atkinson  v.  Bunlap,  50  id.  111.  In  Burch  v.  Newhiryy  10  N.  Y. 
394,  of  the  same  character  with  those  last  referred  to,  it  is  said : 
"  The  misfortune  of  having  vested  rights,  under  judirments  and 
decrees  of  our  courts,  thus  disturbed,  is  far  from  being  ii .  .ial,  if  wo 
consider,  that  on  this  principle,  no  judgment  whatever,  in  a  court  of 
law,  can  be  rested  upon  as  final."  The  supreme  court  of  the  United 
States,  in  TJie  State  of  Pennsylvania  v.  The  Wheeling  <&  Belmont 
Bridge  Co,,  18  How.  421,  say:  "But  it  is  urged  that  the  act  of 
congress  cannot  have  the  effect  and  operation  to  annul  the  judg- 
ment of  the  court  already  rendered,  or  the  rights  determined 
thereby  in  favor  of  the  plaintiff.  This,  as  a  general  proposition,  is 
certainly  not  to  be  denied,  especially  as  it  respects  adjudications 
upon  the  private  rights  of  parties.  When  they  have  passed  into 
judgment,  the  right  becomes  absolute,  and  it  is  the  duty  of  the 
court  to  enforce  it.  The  case  before  us,  however,  is  distinguishable 
from  this  class  of  cases,  so  far  as  it  respects  that  portion  of  the 
decree  directing  the  abatement  of  the  bridge."  The  court  then 
proceeded  to  show  that  the  rule,  thus  indorsed  as  inviolable,  is  not 
in  that  case  invaded. 

Two  considerations  are  invoked  in  support  of  the  claim  of  the 
plaintiff  in  error,  which  demand  attention  :  1.  The  supposed 
enl^ged,  if  not  unrestricted,  powers  of  a  constitutional  convention  ; 
2.  The  character  of  the  government  at  the  time  of  the  rendition  of 
the  judgment  in  which  a  new  trial  is  sought 

As  to  the  first :  A  constitutional  convention  is  convened  to  build 
up,  not  to  tcjir  rlown  ;   to  protect,  not  to  destroy.     Our  American 
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system  is  peooliarly  one  of  established,  regulated  law.  If,  in  our 
system,  there  is  any  one  feature  pre-eminently  prominent,  it  is  a 
sacred  regard  for  law  and  private  rights.  A  part  of  the  Ameri- 
can system,  impressed  alike  upon  the  people  and  the  States,  is 
the  distribution  of  powers  into  legislative,  executive  and  judicial 
Although  a  constitutional  convention  represents  the  sovereigniy  of 
the  people,  this  sovereignty  is  subordinate  to  the  constitution  of 
the  United  States  and  to  the  great  American  doctrines  of  justice, 
truth,  right  and  law.  Even  in  their  sovereign  capacity,  the  people 
do  not  possess  the  license  of  the  commune  on  the  one  hand,  nor 
absolute,  unrestricted  j^ower  on  the  other.  Delegates  are  unrestricted 
as  to  the  propositions  they  shall  submit  to  the  people  ;  but  even 
ratification  does  not  validate  violations  of  the  national  constitution, 
of  law,  and  of  rights  already  established.  With  the  adoption  of 
the  federal  constitution,  arbitrary  power,  which  had  theretofore 
defied  the  rights  of  persons  and  property,  was  denied  an  existence, 
whether  in  national  or  State  governments,  or  with  the  people  in 
their  sovereign  capacity ;  and  there  was  ordained  a  sacred  and 
inviolable  separation  of  legislative,  executive  and  judicial  authority. 
These  principles  are,  with  us,  fundamental,  and  cannot  be  disre- 
garded by  a  constitutional  convention  any  more  thau  the  legislative, 
executive  or  judicial  departments  of  a  government  can  exercise  the 
powers  of  each  other.     When  they  do,  their  acts  are  void. 

In  regard  to  the  second.  Dealing  with  the  delicate  questions 
growing  out  of  the  war,  we  have  deemed  it  the  course  of  wisdom 
and  justice  to  follow,  as  far  as  we  could  understand  it,  the  spirit  of 
the  solution  of  these  matters  furnished  by  the  supreme  court  of 
the  United  States,  rather  than  precedents  of  some  of  the  States. 
These  appear  to  have  pursued  the  policy  of  political  passion,  or 
followed  theories,  correct  perhaps  in  the  abstract,  to  impolitic,  if 
not  unwise  conclusions.  At  any  rate,  whether  right  or  wrong,  we 
have  not  been  disposed  to  act  upon  extreme  views  in  adjudicating 
the  rights  of  parties,  but  have  treated,  as  valid  and  binding,  with- 
out constitutional  or  legislative  approval,  the  contracts  ot  individuals, 
the  judgments  of  the  courts,  and  the  acts  of  the  legislature  during 
the  existence  of  the  Oonfederacy,  in  all  matters  of  a  business  and 
domestic  character,  not  involving  directly  hostility  to  the  rightful 
government.  Pursuing  the  rule  by  which  we  have  thus  far  been 
guided,  we  are  not  prepared  to  hold,  as  the  courts  of  some  of  our 
sister  States  have  done,  with  reference  to  similar  measures,  that, 
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because  the  judgment  sought  to  be  annulled  for  the  purpose  ol  a 
new  hearing  was  rendered  by  a  coi!irt  acting  under  the  insuneo- 
tionary  government,  affords  a  srufficient  basis  to  legalize  the  ordi« 
nance  hereinbefore  quoted. 
In  view  of  the  subject  under  review,  we  remark  : 

1.  If  a  legislative  body  may  grant  a  new  trial,  it  may  onler  a 
continuance,  annul  a  judgment,  suspend  a  trial,  direct  the  judg- 
ment to  be  entered,  and  otherwise  interfere  with  the  discretion  and 
independence  of  the  judiciary.  The  evils  that  would  flow  from 
such  an  assertion  of  legislative  power  are  too  apparent  to  be  enu- 
merated, and  need  not  be  here  undertaken. 

2.  Placing  the  solution  of  the  case  at  bar  upon  the  sole  ground 
of  a  usurpation  of  judicial  attributes  by  the  convention,  we  waive, 
as  unnecessary,  a  discussion  of  the  vexed  questions  of  viBsted  rights, 
the  obligation  of  contracts,  retrospective  legislation,  due  process  of 
law,  property  ill  judgments,  remedial  laws,  with  incidental  and 
kindred  matters  propounded  and  discussed  in  nearly  every  case 
involving  any  one  of  this  family  of  questions,  and  by  which  cases 
we  are  sustained  in  the  result  herein  arrived  at. 

3.  The  right  of  the  restored  governments  to  annul,  reopen  or 
evade  the  judgments  of  the  Confederate  courts  —  whether,  if  those 
judgments  were  void,  they  could  be  made  valid  by  the  approval 
of  the  restored  governments  —  and  the  wisdom  of  interfering 
with  those  judgments,  if  the  right  to  do  so  were  conceded, 
are  questions  which  are  discussed  and  variously  acted  upon 
in,  at  least,  the  States  of  Arkansas,  Mississippi,  Alabama,  Oeorgia 
and  Florida,  and  in  what  manner,  and  with  what  result,  we  have 
before  shown.  The  only  basis  of  a  right  to  annul,  as  in  Florida 
and  Arkansas,  to  grant  new  trials  in  the  discretion  of  the  reorgan- 
ized courts,  as  in  Alabama,  was  upon  the  character  of  the  gov- 
ernments under  which  those  judgments  were  rendered,  the  illegality 
of  the  right  thus  to  interfere  being  conceded,  except  for  this  cause; 
otherwise  admittedly  indefensible.  In  Georgia,  this  fatal  obstacle 
was  obviated,  as  we  have  seen,  to  the  satisfaction  of  the  courts  of 
that  State  at  least;  whether  rightfully,  is  not  for  us  to  determine. 
Suffice  it,  that  the  action  of  the  Mississippi  conventic  a  was  :inlike 
that  of  the  States  whose  measures  were  sustained. 

Without  further  discussion,  we  append  the  authorities  coming 
under  our  observation  in  the  examination  of  this  case.     Adjudica- 
tions bearing  more  directly  upon  the  power  of  a  legislative  boly  to 
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perform  judicial  acts.  15  Penn«  St  18;  10  N.  Y.  396;  1  N.  H. 
199;  2  Chip-  (Vt)  77;  7  Humph.  152;  9  GilL  &  J.  365;  39  Penn. 
St  146;  43  id.  512;  3  B.  I.  299;  4  id.  324;  2  Allen,  361;  11  PeniL 
St  490;  37  Ga.  158;  40  id.  493;  3  N.  Y.  511;  3  Me.  335;  4  lud. 
301;  3  Scam.  238;  id.  469;  5  GUm.  417;  26  Cal.  135;  36  Me.  9; 
50  id.  Ill;  5  Pick.  65;  6  Seld.  — ;  3  Mich.  436;  21  id.  390;  10 
Md.  478;  18  id.  193;  8  Blackf.  10;  24  Ark.  91;  33  Gal.  ?79;  16  id. 
11;  17  id.  547;.  10  Yerg.  59;  5  Humph.  165;  41  Ala.  153;  Dan. 
Oh.  (Vt)  237;  10  How.  395;  7  Pet  222;  11  How.  185;  2  Pet  380; 
8  id.  110;  35  Ga.  26;  38  id.  285;  Phil.  (N.  C.)  149,  209;  15  S.  0. 
(Rich.)  84;  21  Ja.  Ann.  325;  44  Mo.  570;  7  Cald.  15;  32  Tex.  1; 
43  Ala.  173,  224.  Whether  a  judgment  is  property  and  a  vested 
right  2  Wm.  Black.  396,  436,  464;  2  Kent  (11th  ed.),  432,  487; 
50  Me.  Ill;  12  N.  Y.  209;  4  Dev.  15;  16  Penn.  St  266;  17  B. 
Monr.  176;  1  Mich.  56;  10  Gal.  305;  4  Barb.  64;  12  Coke,  1;  1 
Atk.  182;  1  P.  Wms.  267;  6  How.  (U.  S.)  301;  Potter's  Dwarris, 
479;  Gooley's  Lim.  33,  94,  355,  361,  569.  Vested  rights  and  the 
obligations  of  contracts.  12  N.  Y.  209;  4  Dct.  15;  4  Barb.  64;  10 
id.  223;  3  Mich.  436;  9  Gill.  302;  2  id.  79;  6  Wend.  526;  7  Cal. 
1;  16  id.  11;  15  id.  515;  10  id.  305;  9  id.  81;  2  id.  524;  40  Ala. 
547;  Phil.  (N.  C.)  200;  7  Cald.  Due  process  of  law.  13  N.  Y. 
UTS;  11  Mich.  113;  3  N.  Y.  511;  43  Ala.  224.  Retrospective  legis- 
lation  (particularly  as  to  granting  the  right  of  appeal  where  none 
existed,  or  where  the  time  limited  by  existing  laws  has  expired).  7 
Johns.  477;  11  Mass.  396;  45  Me.  607;  2  Greenl.  275;  17  B.  Monr. 
176;  12  Wheat  349;  3  id.  28;  11  id.  420;  8  Mass.  423;  13  Pick. 
532;  7  Ind.  470;  7  Blackf.  154,  623;  8  id.  56,  58,  116,  160,  177, 
455;  1  Ind.  24;  2  id.  65;  5  id.  348;  8  id.  533;  26  Cal.  46;  3  Vt 
502;  2  Aik,  284;  15  Ohio  St  207;  13  Wis.  37;  19  id.  17;  1  Dan. 
Ch.  Pr.  77;  1  Aik.  314;  5  Tex.  433 ;  Dav.  Ind.  Dig.  215,  §  89; 
Phil.  (N.  C.)  410;  41  Mo.  63;  40  Ala.  547;  41  id.  153.  Judicial 
acts:  24  Ark.  91;  1  N.  H.  199;  10  N.  Y.  396;  41  Ala.  153;  43  id. 
173;  id.  224.  Remedies.  1  E.  D.  Smith,  681,  739;  3  Mich.  436; 
2  Gill,  79;  4  Cal.  127;  9  Wis.  559;  13  id.  37;  19  id.  17;  7  Tex. 
348;  5  id.  433;  4  Wheat  122;  12  id.  349;  7  Humph.  130;  2  Ala. 
397;  1  Comst  536;  1  McLean,  135;  8  W.  &  S.  49;  3  Den.  247; 
Davis'  Ind.  Dig.  214,  §  73;  30  Ala.  647;  Story's  Conflict  of  Laws,' 
title,  Bemedies.  Power  of  a  legislature  to  divest  vested  rights.  4 
Greene  (Iowa),  168;  2  id.  94,  181;  6  Col.  650;  5  Tex.  442;  16  Ohio, 
5J9;  17  id.  125;  1  Aik.  264;  10  Yerg.  505;  1  Sneed,  83;  2  Swan, 
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273,  405;  7  Humph.  130.  Whether  a  right  has  vested  is  a  qnestioD 
for  judicial  determination.  7  Ind.  332;  1  Blackl  220;  10  Barb.  223. 
A  constitutional  convention  has  no  more  {>ower  than  a  legislature  (9 
Yerg.  495),  and  is  limited  to  preliminary,  temporary  and  provisional 
legislation;  as  to  which,  see,  generally,  the  authorities  above  cited, 
and  the  almost  uniform  practice  of  constitutional  conventions  before 
and  since  the  late  war.  Vide,  also,  1  Mich.  295;  34  Miss.  227;  38  id. 
—  ;  40  id.  29  ;  41  id.  119  ;  4  Wall.  277  ;  7  G.  &  J.  206  ;  39  Ga. 
493 ;  18  How.  421 ;  2  GalL  139 ;  2  How.  612 ;  15  Wis.  28 ;  8 
Wheat  17  ;  1  How.  311 ;  3  id.  707  ;  56  Penn.  St  48 ;  2  Vt  179, 
517  ;  15  La.  Ann.  153  ;  15  How.  304  ;  10  id.  395  ;  11  id.  185  ;  7 
Pet  222 ;  8  id.  110 ;  43  Ala.  435 ;  Sedgw.  on  Stat  &  Const  Law  ; 
Walker's  Am.  Law ;  Pomeroy's  Const  Law  ;  Potter's  Dwarris ; 
Cooley's  Const  Lim.  ;  Story  on  the  Constitution. 

It  is  believed  that  the  ordinance  under  review  is  without  a  pre- 
cedent, and  without  the  support  of  an  accredited  authority  in  the 
United  States.  No  day  is  given  the  opposite  party  in  court  to  con- 
test the  motion  for  a  new  trial.  In  fact  no  motion  is  required. 
Upon,  filing  an  affidavit  of  merits,  and  the  absence  of  counsel  at  the 
rendition  of  the  judgment  or  decree,  a  new  trial  is  awarded,  not  by 
the  oourt  but  by  force  of  the  ordinance.  Hence,  we  say  it  was  a 
judicial  act,  and,  therefore,  unauthorized.  Texas  v.  White,  7  Wall. 
700  ;  Act  of  Cong.,  approved  March  2,  1867,  and  the  several  acts 
supplementary  thereto ;  Cooley's  Const  Lim.  95,  355,  369,  413, 
569;  Potter's  Dwarris,  430;  12  N.  Y.  209;  4  Hill,  147;  13 
N.  Y.  395  ;  Hob.  85  ;  8  Coke,  118  ;  12  Mod.  669 ;  2  Chip.  77 ;  39 
Penn.  St  146 ;  1  N.  H.  204  ;  16  Penn.  St  266 ;  7  Humph.  152 ; 
3  Johns.  299 ;  Regents  v.  Williams,  9  G.  &  J.  365  ;  43  Penn.  St 
512  ;  10  N.  Y.  396  ;  2  Allen,  361 ;  37  G.  A.  158  ;  11  Penn.  St  490 , 
39  id.  137  ;  3  N.  Y.  511 ;  12  id.  209  ;  4  R  L  324 ;  7  G.  &  J.  206  ; 
3  Me.  326  ;  39  Ga.  493  ;  15  Penn.  St  18  ;  7  Johns.  477  ;  4  Ind.  3(»1. 

The  decree  appealed  from,  denying  a  new  trial  or  rehearing  in 
the  case  at  bar,  is  affirmed. 
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New  O&LBAKSy  Jaokson  and  Obsat  Nobthebn  Bailboad  Com- 

PAKT  y.  Habbisok. 

(48M1M.1I2.) 
Miuier  and  iervarU — raUrtXid — UdbUiiy  of  company  to  ono  ^oluntooring  oorvUo. 

The  oondnetor  of  a  tndn  ordered  a  boj  etanding  by,  and  who  was  not  In  Um 
employ  of  the  railroad  company,  to  nnoouple  the  cars.  The  boy  ref need, 
bat  on  being  threatened  by  the  conductor,  onooupled  the  cars,  and  in  doing 
■o  was  injared.    Held,  that  the  railroad  company  was  not  liable.* 

AoTiOK  to  recover  damages.     The  opinion  states  the  facts. 

J.  A,  P.  Campbell  and  Niigent  £  Yerger^  for  plaintiff  in  error. 

Oeo,  Harvey  and  R,  (7.  Smithy  for  defendant  in  error. 

Tabbell,  J.  This  suit  was  institated  by  Harrison  to  recover 
damages  from  the  railroad  company  for  personal  injuries  caused  by 
the  negligence  of  the  company's  servants  in  running  a  train  of 
cars.  There  was  a  verdict  of  t600  for  the  plaintiff  in  the  action. 
A  motion  for  a  new  trial  was  overruled,  and  thereupon  a  writ  of 
error  by  the  railroad  company.  Exceptions  were  taken  to  the 
instructions  given  for  the  plaintiff  in  the  action  ;  to  the  refusal  to 
give  instructions  asked  on  behalf  of  the  company ;  to  the  modifica- 
tion of  those  given,  and  to  the  refusal  to  grant  a  new  trial.  The 
case  made  by  Harrison,  who  was  a  witness  in  his  own  behalf,  was 
this  :  That  he  was  standing  at  the  crossing  in  Canton,  waiting  for 
the  train  to  pass ;  the  conductor  or  engineer,  Mr.  Pendergrast, 
ordered  him  to  go  and  uncouple  the  train ;  he  refused  at  first ; 
then  the  conductor  said  to  him,  "6 — d  d — ^n  you,  go  in  and 
uncouple  the  train,  or  I  will  hit  you  with  a  billet  of  wood  ;  he  was 
in  fear  of  some  bodily  harm  from  Mr.  Pendergrast  and  was  forced 
to  go  in  and  uncouple  the  cars ;  after  he  had  uncoupled  the  cars 
the  train  commenced  moving ;  he  was  standing  with  his  back  to 
the  tender  and  his  face  to  the  flat  cars ;  the  tender  came  against 
his  shoulder  and  knocked  him  under  the  cars ;  the  tender  wheek 
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ran  oyer  his  left  leg ;  it  was  done  in  1867 ;  he  was  then  fifteen 
years  old ;  after  he  fell  off  and  was  hurt,  Pendergrast  said,  ^'  More 
him  off  the  track,  6 — d  d — ^n  him,  he  had  no  business  there ;" 
there  was  no  brakeman  on  the  train  when  he  was  injured ;  he  would 
not  have  gone  in  unless  he  had  been  ordered  and  on  account  of  the 
tlireat ;  the  engineer  did  not  make  any  signal  or  blow  his  whistle 
after  he  uncoupled  the  cars ;  he  suffered  much  pain  and  mental 
suffering  by  the  loss  of  his  leg ;  he  could  have  gotten  away  from 
Mr.  Pendergrast  if  he  had  seen  proper  to  do  so ;  he  was  not  bound 
to  obey  the  orders  of  Mr.  Pendergast,  if  he  had  not  seen  proper  to 
io  so ;  the  train  was  not  stopped  good  when  he  went  in ;  he  did 
not  know  he  could  uncouple  the  train  when  he  went  in,  but  thought 
he  would  try ;  the  train  was  backing ;  there  was  nothing  on  the 
flat  cars  that  he  was  cutting  loose.  And  this  was  all  the  testimony 
of  Harrison. 

There  was  other  evidence  on  the  part  of  plaintiff,  but  whether 
the  language  of  Pendergrast  was  applied  to  Harrison  was  not  certain. 
The  value  of  medical  attendance  and  attorney's  fees  in  the  prosecu- 
tion of  this  suit  wore  also  given  in  evidence.  On  the  part  of  the  com- 
pany, Pendergrast  testified,  that  he  was  the  engineer  and  in  charge 
of  the  train  when  the  accident  to  Harrison  occurred;  he  says  there 
were  four  brakemen  on  the  train;  that  he  was  coming  over  the  flat 
cars  to  uncouple  the  cars,  and  not  coming  fast  enough,  witness 
called  to  him  to  hurry  up;  he  was  wanting  to  switch  off  to  get  out 
of  the  way  of  another  train;  he  did  not  know  that  this  boy 
uncoupled  the  train,  and  did  not  know  he  was  in  the  way  until 
after  he  was  hurt;  the  tender  was  loaded  with  wood,  which  was 
piled  high  and  obscured  his  vision;  he  did  not  order  Harrison  to 
uncouple  the  cars;  he  did  not  threaten  him;  the  accident  occurred 
one  hundred  yards  above  the  street  crossing;  he  had  pulled  up  at 
the  crossing  and  then  passed  on;  it  was  sixty-nine  yards  or  steps 
from  the  switch  to  the  place  of  the  accident;  there  was  lumber  on 
all  the  flat  cars;  the  business  of  witness  was  to  take  charge  of 
engines  as  they  arrived  in  Canton;  had  a  right  to  hire  wipers  of 
machinery  and  watchmen,  but  no  authority  to  employ  any  one  out- 
side of  that;  he  had  no  authority  to  employ  brakemen;  it  was 
^trictly  against  orders  to  order  a  bystander  to  uncouple  cars;  he 
had  no  authority  even  to  order  a  fireman  to  uncouple  cars;  there 
was  no  danger  of  a  collision. 

Another  witness  testified  that  he  saw  Harrison  jump  on  the  train 
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at  the  freight  depot  and  ride  off  on  the  flat  car;  that  boys  were  in 
the  habit  of  doing  so,  and  that  it  was  impossible  to  prevent  it. 

Other  witnesses  also  testified  to  the  presence  of  Ilarrisoo  on  the 
cars  and  train,  from  whence  he  stooped  to  uncouple  the  cars  and 
fell.  Several  sets  of  instructions  for  the  pluiutiff  in  the  actiou,  dif- 
fcring  in  material  respects,  are  given  in  the  record,  and  it  is  diffi* 
cult  to  determine  those  submitted  to  the  jury,  nor  in  our  view  of 
this  case  is  it  essentiaL 

The  theory  of  the  prosecution  is,  that  Harrison,  standing  on  che 
crossing,  when  the  train  in  charge  of  Pendergrast  hauled  up,  was 
ordered,  in  the  absence  of  brakemen  on  the  train,  under  threats  of 
violence,  to  go  in  and  uncouple  the  cars;  that  intimidated  by  tlicse 
threats,  and  through  fear  of  bodily  harm,  ho  obeyed  such  orders; 
and  while  in  the  act  of  uncoupling,  Pendergrast  so  cai^elessly  con- 
ducted the  train  as  to  seriously  injure  the  boy,  wherefore  this  suit 
was  instituted. 

On  the  other  hand,  the  defense  presented  this  view:  That  the 
boy  was  already  surreptitiously  on  the  train,  without  the  knowledge 
of  Pendergrast,  in  charge;  that  the  orders  of  the  latter  were  to  the 
brakemen,  of  whom  there  were  four  on  the  train;  that  the  boy, 
either  in  obedience  to  supposed  orders,  or  of  his  own  volition  to 
display  his  dexterity,  or  from  some  other  voluntary  motion,  stooped 
down  to  perform  the  duty  of  brakcman,  when  he  fell  under  the  cars 
and  was  thus  injured,  without  the  knowledge,  neglect,  or  careless* 
ness  of  the  conductor,  and  by  his  own  fault. 

The  claim  of  bodily  fear  is,  on  the  facts,  entirely  untenable.  The 
boy  was  fifteen  years  of  age;  he  was  on  the  ground,  according  to 
hi8  own  theory,  some  distance  from  the  train,  and  free  to  fly  fur- 
ther; the  conductor  was  upon  the  train  acting  in  the  double 
capacity  of  conductor  and  engineer;  to  hit  the  boy,  a  desertion  of 
the  train  was  necessary;  according  to  the  evidence  in  support  of  the 
action,  there  were  on  the  train  no  brakemen;  and  there  was  haste 
to  switch  off  to  get  out  of  the  way  of  another  train.  Under  these 
circumstances,  or  any  circumstances,  to  suppose  the  engineer  would 
leave  his  train  to  pursue  a  boy  up  the  street  is  simply  absurd. 

The  only  cases  referred  to  in  support  of  this  point,  are  ITliyie  v. 
Central  Pacific  R.  R.  Co.y  37  Cal.  400,  and  Lovelly.  Saletn,  etc.,  R^ 
R,  Co,,  9  Allen,  657,  where  boys  surreptitiously  obtained  seats  in  the 
cars  fcr  a  free  ride,  and  were  ejected  in  so  careless  a  manner  as  to 
injure  them.     The  boys  being  thus  on  the  cars,  in  the  presence  and 
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ander  the  power  of  the  conductors,  bodily  fear  was  fairly  iuYohed. 
It  was  held  in  those  cases^  that  in  ejecting  the  boys*  from  these  cars 
and  trains,  the  conductors  were  in  the  line  of  their  duty,  and,  hence^ 
even  bound  to  act  with  care  and  prudence.  The  dissimilarity  is  so 
apparent,  comment  is  not  required.  The  pretense  of  fear  in  the 
case  at  bar  is  without  reason  and  without  precedent. 

Upon  the  main  question^  the  adjudications,  from  consideration 
of  public  policy,  have  gone  far  in  holding  common  carriers  to  the 
fullest  responsibility  for  the  acts  of  their  agents  toward  their  pas- 
sengers under  their  care.  But  the  case  at  bar  presents  a  totally 
different  question.  Here,  accepting  the  view  of  the  plaintiff  in 
the  action,  the  conductor  steps  aside  from  the  line  of  his  duty,  and 
in  violation  of  positive  instructions,  not  only  orders  a  stranger  from 
the  street  to  uncouple  his  train,  but  accompanies  the  order  with  pro- 
fanity and  threats  of  personal  violence  in  case  of  refusal.  Here  is 
a  most  gross  and  wanton  interference  with  the  rights  of  a  citizen  — 
one  not  under  his  care  or  control,  and  no  way  connected  with  the 
company  or  its  concerns  ;  an  unauthorized,  illegal  assault  upon  a 
stranger  not  upon  the  train,  nor  meddling  with  it,  but  standing  at 
one  side  and  upon  the  street. 

If  we  accept  the  theory  of  the  defense,  the  conductor  was  igno- 
raut  of  the  presence  of  the  boy  on  or  about  the  train,  and  upon 
the  facts  the  company  would  not  be  responsible  for  the  injury  he 
received. 

Upon  the  case  made  by  himself,  is  the  company  bound  to  respond 
to  the  claim  of  Harrison  ?  In  view  of  the  rules  very  positively 
stated  in  McCoy  v.  McKowen,  26  Miss.  487,  we  answer,  clearly  not. 
In  the  well-considered  and  leading  case  of  McManiis  v.  Preckeit,  1 
East,  106,  Lord  Eenyon  held,  '*  that  when  a  servant  quits  sight  of 
the  object  for  which  he  is  employed,  and  without  having  in  view 
his  master's  orders,  pursues  that  which  his  own  malice  suggests,  he 
no  longer  acts  in  pursuance  of  the  authority  given  him,  and  his 
master  will  not  be  answerable  for  such  act."  Judge  Stoby  (Agency, 
§  456)  lays  down  the  same  rule,  though  in  somewhat  different 
language ;  and,  in  McCoy  v.  McKoweriy  referring  to  the  views  of 
Lord  Ken  YON  and  of  Judge  Story,  it  is  said:  "It  is  immaterial 
whether  or  not  the  toi*tious  act  be  committed  while  the  agent  ia 
engaged  in  the  rightful  business  of  his  employer,  which  he  is  attends 
ing  to  by  his  direction  ;  for  if  he  transcends  his  authority  while  so 
engaged,  his  acts  do  not  bind  his  employer  unless  sanctioned  b} 
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mm.''    There  is  no  pretense  in  the  case  at  bar,  that  the 
eompany  sanctioned,  or  hae  adopted  or  ratified,  the  act  of  the  con- 
dnctor. 

The  cases  cited  in  support  of  the  action  may  be  briefly  referred 
to  with  advantage :  In  jnine  t.  The  Cent.  Pacific  R.  R.  Co.,  37 
Gal.  400,  a  minor,  sixteen  years  of  age,  jumped  upon  a  train  of 
ears  for  the  purpose  of  a  free  ride.  The  conductor  ejected  the  boy, 
but  in  so  careless  a  manner  as  to  cause  him  to  be  injured.  It  was 
held  by  the  oourt,  that  the  conductor  could  rightfully  have  pre- 
vented the  boy  from  getting  upon  the  cars,  and  if,  in  so  doing,  an 
injury  had  befallen  the  latter,  no  liability  would  have  attached  to 
the  company.  But,  that  after  the  lad  had  gained  a  position  on  the 
cars,  though  the  conductor  might  rightfully  put  him  oS,  yet  he 
must  do  so  in  a  careful  and  prudent  manner.  The  removal  of  per- 
sons from  the  cars  who  get  thereon  wrongfully,  was  in  that  case 
declared  to  be  within  the  scope  of  the  general  authority  of  the  con- 
ductor, and  that,  in  ejecting  them,  he  was  in  the  line  of  his  duty. 
Lovett  V.  Salem,  etc.,  R.  R.  Co.,  9  Alien,  557,  was  similar  to  that 
of  37  Cal.  Weed  v.  Panama  R.  R.  Co.,  5  Duer,  193,  presented  only 
the  question  of  the  liability  of  a  railroad  company  to  a  passenger 
for  the  willful  acts  of  a  conductor. 

TiUey  v.  The  H.  R.  R.  Co,  29  N.  Y.  283,  involved  only  ques 
tions  as  to  the  proper  subjects  to  be  considered  in  estimating 
damages.     Death  in  that  case  occurred  to  a  passenger  by  a  collision 
of  trains. 

Kerwhacker  v.  The  Cleveland,  etc,  R.  R.  Co.,  3  Ohio  St.  172,  was 
between  the  railroad  company  and  owners  of  stock  killed  while 
wandering  on  the  track. 

Brown  v.  JV.  Y.  C.  R.  R.,  32  N.  Y.  597,  was  an  action  to  recover 
for  injuries  sustained  by  plaintiff  by  a  collision  of  defendant's  cars 
with  a  stage  coach,  in  which  plaintiff  was  a  passenger.  The  acci- 
dent occurred  while  the  stage  was  crossing  the  railroad  track  where 
there  was  a  "running  switch."  Held,  the  making  of  such  a 
switch  over  the  crossing  of  the  track  by  a  public  road,  in  the  popu- 
lous part  of  a  village,  is  of  itself  an  act  of  gross  and  criminal  negli- 
gence, and  any  person  *  who,  without  negligence  on  his  part,  is 
injured  at  such  crossing,  by  the  act  of  the  running  switch,  may 
recover  the  damages  sustained,  without  other  proof  of  negligence 
than  the  act  of  making  such  switch. 

Southwich  V.  Estes,  7  Cush.  385,  was  an  action  on  the  case  for 
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injury  to  land.  The  agents  of  defendant  were  engaged  in  remov- 
ing Btones  from  the  hed  of  a  riyer  to  the  land  of  plaintiff,  in  doing 
which  they  sometimes  crossed  the  line  of  defendant's  land,  from 
which  they  removed  stones  and  soil,  though  contrary  to  the  direc- 
tions of  defendant.  The  nisi  prius  judge  instructed  the  jury, 
*'  that  if  the  servants  of  the  defendant  had  done  such  acts  while 
in  his  service,  and  the  acts  done  were  within  the  general  course  of 
business  and  scope  of  employment  in  which  they  were  employed  by 
him,  and  although  directed  to  remove  stones  or  earth  within  the 
defendant's  southern  boundary  line,  yet,  if  they  were  thus  employed, 
negligently  passed  over  the  limits  thus  pointed  out  by  the  master, 
being  at  the  time  employed  to  remove  stones  and  transport  them 
to  the  north  bank  of  the  stream,  and  had  thus  removed  stones 
from  the  plaintiff's  bank,  and  carried  them  to  the  defendant's  bank 
on  the  opposite  side  of  the  river,  and  there  deposited  them  for  a 
wall  or  embankment,  the  master  was  liable  for  this  action  ;  but 
that  if  the  acts  of  the  servants  were  not  done  negligently,  but  will 
fully,  and  with  the  intention  of  disregarding  the  directions  of  the 
master,  he  would  not  be  responsible  therefor."  The  jury  returned 
a  verdict  for  the  plaintiff,  and  thence  the  case  was  taken  before  the 
appellate  court,  where  Shaw,  C.  J.,  said  :  "  The  distinction  between 
the  liability  of  the  master  for  the  negligent  acts  of  his  servants, 
and  that  resulting  from  their  willful  and  designed  tortious  acts, 
appears  to  have  been  carefully  made  and  correctly  stated  in  the 
charge  of  the  judge."    1  East,  106  was  cited  with  approval. 

Philadelphia,  etc.,  R.  B.  Co.  v.  Derby,  14  How.  (TJ.  S.)  468,  was 
a  case  between  a  railroad  company  and  a  passenger  injured  by  a 
collision  of  trains  running  contrary  to  orders.  The  company  was 
held  liable. 

Norris  v.  Litchfield,  35  N.  H.  271,  was  an  action  against  the 
town  to  recover  damages  to  the  plaintiff's  horse,  carriage  and 
'lamess,  by  the  insufficiency  of  a  bridge  for  want  of  sufficient  width 
and  suitable  railing.  On  approaching  the  bridge  on  a  very  dark 
night,  plaintiff  heard  a  carriage  approaching  from  the  other  direc 
tion.  He  called  out  to  the  person  approaching  to  stop,  and  turned 
out,  as  he  supposed,  so  far  as  was  safe  and  prudent.  There  was 
no  railing  on  the  east  side  of  the  bridge,  over  which  plaintiff's 
horse  backed  and  was  killed,  in  consequence  of  a  collision  with  the 
approaching  carriage.  The  town  authorities,  who  were  defendants, 
asked  the  court  to  instruct  the  jury,  that  if  they  believed  the 
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plaintiff  did  not  turn  to  the  right  and  give  the  approaching  car- 
riage one-half  the  road,  and  there  was  abundant  room  for  him  to 
do  80,  and  that  the  accident  happened  in  consequence  thereof^  then 
the  plaintiff  cannot  recover. 

The  defendants  farther  requested  the  court  to  charge  the  jury 
til  at  if  they  believed  that  if  the  plaintiff  had  given  to  the  approach- 
ing team  due  legal  right  no  accident  would  have  happened,  then 
the  defendants  would  not  be  liable. 

The  court  declined  so  to  charge,  but  charged,  ''  that  where  some 
accident  occurs  which  ordinary  care  and  prudence  could  not  pre- 
vent, and  a  defect  exists  in  the  highway  by  means  of  which  the 
damage  occurs,  and  without  which  it  would  not  have  occurred,  the 
town  is  liable  ;  that,  if  the  plaintiff's  carriage  was  in  the  middle  of 
the  traveled  part  of  the  road,  his  agent  using  ordinary  care,  skill 
and  prudence,  considering  the  circumstances,  and  came  in  collision 
with  another  carriage,  this  would  be  an  accident  for  which  the 
agent  of  the  plaintiff  would  not  be  in  fault,  so  far  as  this  case  is 
concerned  ;  and  if  such  accident  led  to  this  damage  by  a  defect  in 
the  highway,  the  town  is  liable." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  this  result  was 
sustained  in  the  supreme  courts  on  the  grounds,  viz.  :  That  the 
plaintiff,  at  the  time  of  the  accident,  was  exercising  all  the  care  and 
prudence,  under  the  circumstances,  of  which  he  was  capable  ;  that 
though  the  plaintiff  might  not  have  given  one-half  the  road,  as 
required  by  law,  and  was  thus,  himself,  a  trespasser ;  yet,  that,  but 
for  the  defects  in  the  bridge,  the  accident  to  the  plaintiff  would  not 
have  occurred,  and  hence  the  verdict  was  upheld. 

It  is  urged  by  the  counsel  for  Harrison  that,  after  the  latter  had 
gone  in  to  uncouple  the  cars,  the  conductor  knowing  he  was  there 
on  that  service,  it  then  devolved  on  the  agent  of  the  company  to 
observe  all  the  care  and  prudence  which  the  law  exacts  in  such 
cases.  The  rule  invoked  is  a  sound  one,  but  its  application  to  the 
facts  of  this  case  may  well  be  questioned.  Is  not  the  case  at  bar  as 
though  the  conductor  had  caught  the  boy  with  one  hand  and  thus 
held  him  under  the  engine,  while  with  the  other  he  so  managed  the 
machinery  as  to  purposely  run  over  the  lad  and  .cut  off  his  foot, 
doing  this  willfully  and  maliciously  to  one  not  a  passenger  but  a 
stranger  ?  If  the  boy  went  in  through  fear,  it  was  equivalent  to 
force ;  and  thus  did  not  the  command,  the  threat,  the  obedience^ 
the  service  and  the  injury  constitute  one  act  ?    Is  the  company 


APRIL  TEEM,  1873.  363 

New  Orleans^  Jackson  and  Great  Noithern  Railroad  Co.  t.  Harrison. 

liable  in  such  a  case  ?  Suppose  the  boy  had  attempted  to  cross  the 
street  between  the  moving  cars  and  had  been  thus  injured,  what 
would  have  been  the  right  of  the  parties  in  that  case  ?  In  reason 
and  according  to  the  precedents,  the  company,  in  such  case,  would 
not  be  liable.  Oaliagan  v.  Boston,  etc.,  li,  R,  Co,,  1  Allen,  187  ;  2 
Rcdf.  L.  of  Railw.  198,  note.  Where  one  attempted  to  pass  bet\^cen 
cars  in  motion,  propelled  by  an  engine,  without  any  necessity,  it  was 
held  to  be  such  unequivocal  evidence  of  negligence  that  the  court 
were  justified  in  charging  the  jury,  as  matter  of  law,  that  the  party 
could  not  recover.  Id. 

In  the  case  at  bar,  the  train  was  backing  into  a  switch,  and  Har- 
rison, in  his  testimony,  says  it  w^as  monug  when  he  went  in  to 
uncouple  the  flat  cars  from  the  engine.  Accepting  his  theory  of 
tlie  case,  it  seems  impossible  to  separate  his  presence  between  the 
cars  in  the  act  of  uncoupling  them,  from  the  threats  to  which  he 
says  he  yielded  through  fear.  Upon  this  hypothesis,  the  injury  was 
the  result  of  a  gross,  willful,  malicious  trespass  upon  a  stranger  to 
the  company,  and  not  a  passenger  ;  an  act  in  violation  of  orders  ; 
outside  the  scope  of  the  engineer's  duty  and  authority  ;  a  transac- 
tion for  which,  within  the  adjudications  from  the  ruling  of  Lord 
Ken^yon,  in  McManua  v.  Crickett,  1  East,  67,  to  the  present  timj^ 
the  company  is  not  responsible.  See  Smith's  Master  &  Servant, 
130  (ed.  of  1853),  top  page,  title,  "In  cases  of  tort  —  cimliter.^' 

But  suppose  the  service  of  Harrison  to  have  been  entirely 
voluntary  on  his  part.  He  undertook  what,  under  the  most  favor- 
able circumstances,  is  a  most  dangerous  duty,  for  wlitch  servants 
are  specially  hired  on  account  of  its  risk,  as  few  men  are  willing  to 
be  thus  employed.  In  this  case  the  cars  were  in  motion  and  the 
engineer  known  to  be  in  haste.  In  the  estimation  of  the  public 
generally  Harrison  might  as  well  have  put  His  hands  in  the  jaws  of 
a  lion,  expecting  to  withdraw  them  unscratched;  descended  within 
the  mouth  of  a  volcano,  believing  he  could  return  in  safety;  or 
have  entered  a  magazine  with  a  lighted  match  without  danger,  as 
to  have  gone,  as  he  says  he  did,  a  youth  wholly  unused  to  that 
duty,  between  the  cars  of  a  moving  train  for  the  purpose  of  uncoup- 
ling them.  Only  the  most  experienced,  or  those  contracting  for 
that  special  service,  would  be  willing  to,  or  could,  with  any  degree 
of  safety,  make  an  attempt  involving  so  much  danger  —  an  attempt 
universally  considered  hazardous,  if  not  desperate,  and  declared  by 
the  courts  to  be  "extra  hazardous."    With  these  two  propositions, 
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in  yiew  of  a  compliance  on  the  part  of  Harrison  through  fear,  and 
of  a  voluntary  serTice,  a  few  authoritiea  will  be  referred  to  as  con* 
clasiTe  of  the  case. 

In  87  Gal.  and  9  Allen,  supra^  the  actions  were  sustained  upon 
the  gronr.l  that  the  conductors,  in  ejecting  from  the  cars  boys  who 
had  obtained  seats  for  the  purpose  of  a  free  ride,  were  acting  in  the 
line  of  their  duty,  but  performing  such  duty  carelessly,  the  boys 
were  injured,  and  the  companies  were  liable.  It  was  further  held, 
that  if  the  conductors  had  resisted  the  boys  in  their  efforts  to  get 
upon  the  trains  and  they  had  been  thus  injured,  the  companies 
would  not  have  been  liable.  It  was  said,  that  the  boys  having 
gained  seats,  they  had  acquired  somewhat  the  character  of  passen- 
gers; at  least,  they  could  be  ejected  only  in  a  careful  and  prudent 
manner. 

Lalor  V.  (7.  B,  £  Q.  R.  R.  Co.,  52  111.  401,  was  an  action  under 
a  statute  of  that  State  by  the  widow  and  administratrix  of  her 
deceased  husband,  who  was  killed  while  employed  about  the  depot 
of  the  railroad  company  as  a  common  laborer.  While  so  employed 
the  deceased  was  ordered  by  the  superintendent  or  foreman  of  the 
company,  employed  to  manage,  direct  and  superintend  the  business 
and  affairs  of  the  company  about  the  depot,  to  couple  and  connect 
a  freight  car  with  the  other  cars  attached  to  a  locomotive,  contrary 
to  the  special  engagement  of  the  deceased,  and  to  do  which  he  was 
unversed  and  inexperienced,  and  while  so  engaged  having  to  go 
between  the  cars  for  the  purpose,  the  engine  was  so  carelessly  man- 
aged as  to  bring  the  cars  together  with  g'-eat  force,  by  means  of 
which  he  was  crushed  to  death.  It  was  held,  that  the  company  was 
constructively  present  in  the  person  of  the  superintendent,  whose 
commands  the  deceased  was  bound  to  obey,  and  that  thus,  by  the 
direct  command  of  the  company,  the  deceased  was  exposed  to  the 
peril  by  which  he  lost  his  life.  The  court  says:  "We  place  this 
case  on  the  ground  of  misconduct  of  the  company  in  exposing 
deceased  to  this  peril,  and  when  so  exposed,  in  so  carelessly  mis- 
managing the  engine  as  to  cause  his  death."  In  the  case  at  bar, 
the  engineer  was  charged  only  with  the  transfer  and  making  up  of 
trains,  and  not  with  general  powers,  so  that  he  in  no  sense  repre- 
sented the  company,  while  Harrison  was  a  stranger.  It  was  held  in 
Brandy,  The  Schenectady,  etc,  Railroad  Company,  8  Barb.  368, 
that  a  railway  is  not  bound  in  the  same  degree  of  care  in  regard  to 
mere  strangers,  who  may  voluntarily,  but  unlawfully,  go  upon 
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their  track,  which  they  owe  to  passengers  conveyed  by  them.  And 
this  distinction  is  recognized  as  sound  in  2  Eedf .  Laws  of  Railways, 
196.  Although  not  referred  to  in  terms,  this  distinction  is  uni- 
formly acted  upon,  practically,  in  all  the  cases  between  railway 
companies  and  their  passengers,  and  between  the  former  and  stran- 
gers; the  modern  rule  of  enforcing  the  obligation  of  care  and 
prudence  and  skill  with  rigor,  in  the  one  case  governing,  while  in 
the  other  the  liability  for  injuries  to  foot  passengers,  occasioned  by  a 
collision  with  engines  or  cars,  is  the  same  as  that  which  arises  in 
respect  to  a  collision  between  two  carriages  meeting  on  the  highway, 
or  a  collision  between  a  foot  passenger  and  a  carriage.  8  Barb.  380. 
And  this  renders  the  case  at  bar  easy  of  solution.  In  the  last  cases 
put,  both  have  rights  and  duties  and  obligations  of  equal  grade ; 
'^  while  engaged  in  their  lawful  business,  both  are  bound  to  use  a 
degree  of  caution  suited  to  the  exigencies  of  the  case;  the  one  to 
avoid  occasioning  an  injury,  and  the  other  to  avoid  receiving  iu" 
Toward  passengers,  the  liability  of  the  carrier  "spring  from  a  con- 
tract, express  or  implied,  and  upheld  by  an  adequate  considera- 
tion;"  and  hence,  it  is  said,  "a  passenger  on  board  a  stage  coach 
or  a  railroad  car,  and  a  person  walking  on  foot  in  the  street,  do  not 
stand  in  the  same  relation  to  the  carrier."  8  Barb.  378.  From  this 
it  will  be  more  clearly  seen  that  the  case  at  bar  falls  within  the 
class  of  cases  whereof  McManus  v.  Crickett  and  McCoy  v. 
McKowen  are  embodiments  of  the  doctrines  referred  to. 

The  liability  or  non-liability  of  the  master  for  the  acts  of  the 
servant  has  been  expressed  in  a  great  variety  of  forms.  Patter- 
80K,  J.,  in  Lyons  v.  Martin^  8  Ad.  &  Ell.  512,  says :  "  A  master  is 
liable  where  his  servant  causes  injury  by  doing  a  lawful  act  negli- 
gently, but  not  where  he  willfully  does  an  illegal  one." 

Suppose,  in  the  case  at  bar,  that  Pendergrast,  the  engineer, 
instead  of  driving  a  steam-engine,  had  been  driving  a  carriage, 
Jrawn  by  horses,  and,  having  some  difficulty  about  the  carriage, 
had,  with  pistol  in  hand,  without  stopping  his  team,  ordered  the  boy 
Harrison  between  the  wheels  of  his  carriage  to  adjust  some  of  the 
gearing,  and,  while  the  boy  was  thus  between  the  wheels,  suppose 
he  had  whipped  up  his  horses,  whereby  injuries  had  resulted  to 
Harrison,  for  which  he  instituted  a  suit,  what  ought  to  be  the 
result  ?  While  the  defendant's  servant  was  driving  a  wagon,  the 
•son  of  the  plaintiff,  a  minor,  asked  permission  to  ride.  The  ser- 
-n^nt  said  he  might  when  he  got  up  the  hill ;  and  the  boy,  having 
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caught  hold  of  the  wagon  between  the  fore  and  hind  wheels,  the 
man  started  the  horses  into  a  trot,  and  the  boy  was  thrown  down 
and  badly  injured.  Held,  that  the  master  was  not  liable.  Wright 
V.  Wilcox,  19  Wend.  343;  Va7iderbiU  v.  Richmond  Turnpike  Co.^  2 
N.  Y.  479;  Shear,  and  Bedf.  72.  And  thus  an  answer  is  furnished 
to  the  question  just  now  propounded* 

In  those  sections  where  railroads  are  common  through  towns  and 
cities,  actions  for  injuries  to  persons  at  the  street  crossings  arc  fre- 
quent. It  is  uniformly  held  that  mutual  duties  devolve  upon  the 
railway  companies  and  upon  the  foot  passengers.  To  rush  across  a 
street  in  front  of  a  moving  engine,  or  between  trains,  is  regarded 
as  an  act  of  great  rashness  and  folly.  An  attempt  of  one,  wholly 
inexperienced  and  unversed  in  that  work,  to  uncouple  the  cars  of  a 
moving  train,  where  the  service  is  in  fact,  as  it  has  been  judicially 
declared,  extra-hazardous,  can  be  considered  only  as  still  more  rash 
and  dangerous  than  to  cross  a  street  in  front  of  a  moving  engine. 
It  has  been  repeatedly  held  to  be  the  duty  of  a  foot  passenger,  about 
to  cross  a  railroad  track,  to  look  up  and  down  the  road,  to  listen 
for  the  cars,  and  to  observe  all  other  usual  modes  of  caution,  other 
wise  the  company  would  be  relieved  from  responsibility  in  ca«e  of 
accident.  In  view  of  these  and  other  adjudications  herein  referred 
to,  it  seems  to  us  very  clear  that  the  plaintiff  in  this  action  is  not 
entitled  to  recover,  even  upon  the  case  which  he  has  made  for  him- 
self. Shear.  (&  Redf.,  ch.  5;  id.  296,  §  266;  id.  548,  §  488  and  notes; 
id.,  §  489,  etc. 

We  rest  the  decision  of  tliis  case  upon  several  grounds:  If  Harri- 
son's theory  of  the  facts  be  coiTcct,  then  it  was  a  willful,  malicious 
trespass  by  the  engineer,  outside  of  and  beyond  the  scope  of  his 
authority,  and  of  his  line  of  duty,  not  upon  a  passenger  on  the 
train,  but  a  stranger  to  the  company,  and,  therefore,  the  latter  is 
not  liable. 

If  uncoupling  the  cars  was  voluntary  by  Harrison,  it  was  an  act 
of  most  extraordinary  rashness  and  folly,  and  one  which  contributed 
directly  to  the  injury.  It  is  not  the  degree  of  his  carelessness, 
however,  which  exonerates  the  company,  but  the  question  to  be 
determined  is,  whether  his  negligence  contributed  to  the  injury  of 
which  he  complains.  It  is  enough  to  defeat  him  if  the  injurj 
might  have  been  avoided  by  his  exercise  of  ordinary  care.  And 
this  rule  is  based  upon  grounds  of  public  policy,  which  require,  in 
the  interests  of  the  whole  community,  that  every  one  shall  take 
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BQch  care  of  himself  as  oan  reasonably  be  expected  of  him.  Brand 
T.  Schenectady f  eic,  B.  B.  Co.y  8  Barb.  368 ;  Hascomb  v.  BuffalOy 
iic,  B.  B.  Co.,  27  id.  227 ;  MacJcley  v.  JV*.  Y.  Central  B.  B.  Co., 
id.  534;  Shear.  &  Bedf.  33,  et  seq.;  Owens  v.  Hudson  B.  B.  B.  Co  , 
I  Bosw.  374 ;  Chicago  <&  N.  W.  By.  Co.  v.  Sweeney,  admx.,  52 
111.  326,  etc. 

In  Harifieldy.  Boper,  21  Wend.  619,  the  late  Mr.  Justice  Cow  en 
said  :  When  an  infant ''  complains  of  wrong  to  himself,  the  defend- 
ant has  a  right  to  insist  that  he  should  not  have  been  the  heedless 
instrument  of  his  own  injury.  He  cannot,  more  than  any  other, 
make  a  profit  of  his  own  wrong.  Volenti  non  fit  injuria."  And 
in  Brown  v.  Maxwell,  6  Hill,  592,  it  is  broadly  declared,  that  ''a 
plaintiff  suing  for  negligence  must  himself  be  without  fault."  This 
is  doubtless  correct,  as  a  general  rule,  but  it  is  not  necessary  to 
indorse  its  sweeping  terms  as  applicable  to  all  cases  of  a  plaintifl 
suing  for  negligence,  nor  even  to  the  case  at  bar,  for  in  this  instance 
the  reckless  disregard  of  prudence  by  the  plaintiff  in  the  action 
far  surpasses  any  and  all  the  precedents  which  have  f.illen  under 
our  observation.  2  Bedf.  L.  of  Bailw.  191,  ch.  24,  §  2 ;  Shear.  & 
Bedf.y  oh.  3 ;  id.,  ch.  5,  and  cases  in  notes. 

Judgment  reversed  and  cause  remanded. 


MooRB  V.  Statr 


(48M188.  U7.) 

OonsUtuHonal  law  ^impairing  the  obUgcUian  of  a  eontraei'^  OorUraets  for  lot' 

teries  —  Poliee  power, 

A  Btatate  incorporated  a  company  to  carry  on  the  lottery  buBiness  in  the  State 
for  twenty-five  years,  the  company  paying  the  State  a  certain  snm  for  the 
privilege.  The  amended  constitution  of  the  State,  afterward  adopted,  pro- 
hibited lotteries.  Held,  that  this  was  not  impairing  the  obligations  of  a  con 
tract  within  the  provision  of  the  constitution  of  the  United  States.* 

Indictment  for  selling  a  lottery  ticket.    The  opinion  states  the 


*  See,  also,  Mitrtuippi  SoHety  ▼.  Muacrove^  T  Am.  Rep.  783. 
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Johnston  &  JoKnstonf  and  MiUer  A  Birchett,  for  plamtilt  in 
error. 

J.  S,  Morris,  attorney-general,  for  defendant  in  error. 

Peyton,  C.  J.  At  the  September  term,  1872,  of  the  drcoit 
court  of  Yalobusha  county,  Henry  H.  Moore  was  indicted  for  sell- 
ing, on  the  16th  day  of  September,  1872,  a  lottery  ticket,  to  be 
drawn  in  a  lottery  and  gift  enterprise  within  this  State. 

To  this  indictment  the  defendant  pleaded,  that  in  issuing  the 
ticket  mentioned  and  specified  in  the  indictment,  he  was  acting  as 
the  agent  of  the  Mississippi  Agricultural,  Educational  and  Manu- 
facturing Aid  Society,  a  body  politic  and  corporate,  which  was  duly 
incorporated  by  an  act  of  the  legislature  of  the  State  of  Mississippi, 
approved  February  16,  1867,  and  that  prior  to  the  adoption  of  the 
present  constitution  of  said  State,  the  said  Mississippi  Agricultural, 
Educational  and  Manufacturing  Aid  Society  fully  complied  with  sdl 
the  provisions  of  said  act  of  incorporation. 

To  this  plea  the  district  attorney  demurred,  on  the  ground  that 
it  shows  no  valid  bar  to  the  prosecution.  The  demurrer  was  sus- 
tained by  the  court,  and  leave  granted  to  the  defendant  to  plead 
over  ;  and  upon  the  plea  of  not  guilty,  the  case  was  submitted  to  a 
jury,  who  found  the  defendant  guilty,  as  charged  in  the  indict- 
ment ;  whereupon  the  court  sentenced  the  defendant  to  pay  a  fine 
of  $250,  and  to  be  imprisoned  in  the  county  jail  of  said  county  for 
the  space  of  seven  days,  and  that  he  pay  the  costs  of  prosecution, 
and  stand  committed  till  the  fine  and  costs  are  paid. 

From  this  judgment  the  defendant  prosecutes  this  writ  of  error, 
and  assigns  for  error  the  action  of  the  court  in  sustaining  the 
demurrer  to  the  defendant's  special  plea  in  bar. 

The  15th  section  of  the  12th  article  of  the  present  constitution 
of  this  State  provides  that  the  legislature  shall  never  authorize  a 
lottery,  nor  shall  the  sale  of  lottery  tickets  be  allowed,  nor  shall  any 
lottery  heretofore  authorized  be  permitted  to  be  drawn,  or  tickets 
therein  to  be  sold ;  and  the  act  of  the  legislature,  approved  July 
9th,  1870,  makes  it  the  imperative  duty  of  the  attorney-general  to 
enforce  this  provision  of  the  constitution. 

It  is  insisted,  on  the  part  of  the  plaintiff  in  error,  that  the  act  of 
incorporation,  under  the  authority  of  which  he  acted  in  the  sale  of 
the  lottery  ticket,  was  a  contract  between  the  corporators  and  the 


APRIL  TERM,  1873.  369 


Moore  v.  Stale. 


State,  which  was  protected  by  that  clause  of  the  10th  section  cf  the 
Ist  article  of  the  constitution  of  the  United  States,  which  pro- 
hibits a  State  from  passing  any  law  impairing  the  obligation  of 
contracts. 

On  the  part  of  the  State,  it  is  contended  that  the  said  act  of 
incorporation  conferred  a  privilege  upon  the  corporators  to  draw 
lotteries  and  to  deal  in  lottery  tickets,  which  was  not  shielded  by 
the  above-mentioned  clause  in  the  constitution  of  the  United  States 
against  the  future  legislation  of  the  State,  and  that  said  act  was 
abrogated  by  the  15th  section  of  the  12th  article  of  our  present 
constitution,  which  prohibits  any  lottery  heretofore  authorized  to 
be  drawn,  or  tickets  therein  to  be  sold ;  and  the  act  of  1870,  above 
mentioned,  prescribes  the  penalty  for  violating  this  provision  of  our 
constitution. 

It  will  thus  be  seen  that  the  grave  and  important  question  pre- 
sented by  this  case  for  our  solution  is  :  Is  the  act  of  1867,  relied 
upon  by  the  plaintiff,  so  protected  by  the  above-stated  clause  in  the 
constitution  of  the  United  States,  as  to  remain  unaffected  by  the 
said  15th  section  of  the  12th  article  of  the  existing  constitution  of 
this  State  ? 

There  can  be  no  doubt  that  a  private  corporation  to  whom  a 
franchise  has  been  given  for  a  legitimate  purpose,  such  as  banks, 
insurance,  manufacturing  and  railroad  companies,  is  a  contract 
which  would  be  protected  by  the  clause  above  referred  to,  of  the 
federal  constitution,  from  legislative  interference,  unless  the  legis- 
lature reserved  to  themselves,  in  the  charter  of  such  corporation, 
the  right  to  repeal,  modify  or  change  it. 

After  an  exhaustive  research  into  the  authorities  upon  this  sub- 
ject, we  have  been  unable  to  find  a  case  where  a  charter  has  been 
granted  to  deal  in  lotteries  for  a  series  of  years  that  has  been  digni- 
fied with  the  name  of  contract,  and  protected  by  the  federal  con- 
stitution from  the  future  legislation  of  the  State. 

Lotteries  have  sometimes  been  allowed  as  a  speedy  means  of  rais* 
ing  money  for  some  laudable  purpose,  such  as  to  build  a  church  or 
a  school-house ;  they  may  thus  be  used  as  a  collateral  means  to 
effect  good  and  charitable  ends ;  but  never  to  be  carried  on  solely 
for  the  pecuniary  profits  arising  from  the  business,  in  utter  disre- 
gard of  the  public  weal. 

Morality,  religion  and  education  are  the  three  main  pillars  of  the 
State,  and  the  substance  of  all  private  good«    They  should,  there- 
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fore,  be  objects  of  primary  regard  by  the  laws;  and  bxij  legislation 
that  would  have  a  tendency  to  banish  either  of  these  fiom  the  com- 
munity ought  not  to  be  favored. 

Suppose  the  legislature  of  1867,  instead  of  the  privilege  of  selling 
lottery  tickets  throughout  the  State,  and  of  drawing  lotteries  in 
the  city  of  Vicksburg,  had  granted  to  said  corporation,  for  a  bonus 
of  15,000,  the  privilege  of  keeping  a  common  gaming-house  in  the 
city  of  Jackson,  in  this  State,  for  the  period  of  twenty-five  years; 
can  it,  with  any  shadow  of  reason,  be  contended  that  the  bonus  can 
give  to  such  pernicious  privilege  the  sanctity  of  a  contract  which 
would  be  shielded  by  the  constitution  of  the  United  States  against 
any  subsequent  legislation  of  the  State?  And  yet  there  is  very 
little  difference  in  their  demoralizing  tendencies.  The  privilege  to 
do  wrong  cannot,  it  is' believed,  be  thus  purchased  and  fastened, 
like  the  shirt  of  Nessus,  upon  the  community,  without  any  power 
of  getting  rid  of  it  for  a  quarter  of  a  century.  Such  a  doctrine 
would  deprive  the  State  of  the  power  to  right  herself  by  repealing 
any  reckless  legislation  whose  certain  tendency  is  to  corrupt  the 
fountain  of  public  morals. 

Justice  Gbier,  in  delivering  the  opinion  of  the  supreme  court  of 
the  United  States,  in  the  case  of  PhcUen  v.  Virginia.  8  How.  168, 
says:  ^^Tbe  suppression  of  nuisances  injurious  to  public  health  or 
morality  is  among  the  most  important  duties  of  government.  Expe- 
rience has  shown  that  the  common  forms  of  gambling  are  compara- 
tively innocuous  when  in  contrast  with  the  widespread  pestilence 
of  lotteries.  The  former  are  confined  to  a  few  persons  and  places, 
but  the  latter  infests  the  whole  community;  it  enters  every  dwell- 
ing, it  reaches  every  class,  it  preys  upon  the  hard  earnings  of  the 
poor,  and  plunders  the  ignorant  and  the  simple." 

If  this  be  a  correct  view  of  the  effects  of  lotteries,  they  can  hardly 
lay  claim  to  the  protection  of  the  federal  constitution  against  legis- 
lative interference  on  the  part  of  the  State  in  the  matter  of  such 
vital  importance  to  the  welfare  of  the  State. 

No  extraordinary  latitude  should  be  given  to  the  use  of  this  pro- 
vision in  the  constitution  of  the  United  States.  No  general  power 
is  given  to  the  federal  government  oyer  the  affairs  of  the  States. 
Chief  Justice  Marshall  has  said:  ^^The  framers  of  the  constitu* 
tion  did  not  intend  to  restrain  the  States  in  the  regulation  of  their 
civil  institutions,  adopted  for  internal  government,  and  that  the 
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instrument  they  have  given  to  us  is  not  to  be  so  constraed.^  Dart- 
mcuih  College  v.  Woodward^  4  Wheat.  518,  529. 

The  owner  of  a  lot  in  a  city  intends  to  build  a  wood-house;  the 
constituted  authorities  say  you  must  not  exercise  that  right;  it  i^ 
dangerous  to  all;  you  may  build  of  brick  or  stone,  because  the  safety 
of  all  is  in  this  way  promoted.  Can  the  owner  with  impunity  vio- 
late such  a  law,  because  he  has  the  absolute  right  of  property? 

The  policy  of  the  State  has  always  been  opposed  to  lotteries  which, 
from  1822  to  1867,  have  been  prohibited  by  law  and  punished  as  a 
species  of  gaming;  and  it  is  believed  to  be  one  of  the  highest  duties 
of  the  legislature  to  watch  over  the  morals  as  well  as  the  health  and 
education  of  the  people,  and  that  whenever  the  preservation  and 
inculcation  of  sound  morals  may  require  it,  we  think  the  legislature 
has  the  power  to  abolish  a  lottery  license  or  privilege,  as  a  part  of 
the  police  power  of  the  State  to  regulate  her  own  domestic  concerns, 
and  the  exercise  of  that  power  does  not  violate  that  provision  of 
the  constitution  of  the  United  States,  which  prohibits  a  State  from 
passing  any  law  impairing  the  obligation  of  contracts.  Phdan^s 
Case,  1  Rob.  (Va.)  725,  and  Him  v.  The  StaU  of  Ohio,  1  Ohio  St 
16.  The  question  of  lottery  is  regarded  by  a  distinguished  author 
as  one  of  mere  police.     Wharton  on  Conflict  of  Laws,  §  490. 

Gaming  itself,  not  being  a  common-law  offense,  the  mere  single 
act  of  gaming  in  one's  house  would  be  no  offense  at  common  law ; 
but  the  keeping  of  a  common  gaming  house  would  be  indictable  at 
the  common  law,  for  the  reason  that  persons,  especially  young  per- 
sons, are  attracted  there,  and  lured  to  vice ;  neither  is  the  single 
act  of  drawing  a  lottery  for  some  lawful  purpose  objectionable,  but 
the  evil  results  from  its  repetition  and  continuance  as  a  regular 
business  for  a  series  of  years. 

Notwithstanding  the  imposing  title  of  the  ^t  of  incorporation 
in  the  case  under  consideration,  it  is  not  difficult  to  perceive  that 
the  main  object  of  the  act  was  to  secure  the  privilege  of  doing  a 
lottery  business  for  the  period  of  a  quarter  of  a  century,  regardless 
of  its  demoralizing  effects  upon  the  community,  and  in  violation 
of  the  long  cherished  public  policy  of  the  State. 

It  is  insisted  by  counsel  for  the  plaintiff  in  error,  that  the  validity 
of  the  charter  cannot  be  tested  in  this  collateral  way.  It  must  be 
done  by  a  direct  proceeding  against  the  corporation  by  quo  war- 
rantOy  or  an  information  in  the  nature  of  9  quo  warranto.  This 
would  be  true,  if  it  were  a  proceeding  for  a  foi-fciture  of  the 
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charter ;  but  this  is  not  the  case.  The  only  question  is,  was  the 
charter  abrogated  by  the  present  constitntion  of  the  State  ? 

Mr.  ParsonSy  in  his  valnable  work  on  Contracts,  puts  the  ques- 
tion :  '^  Can  a  legislature,  having  authorized  an  individual  or  a 
company  to  raise  a  certain  sum  of  money  by  lotteries,  or  after 
having  licensed  individuals  to  sell  spirituous  Uquors  for  a  certain 
period,  afterward  for  the  purpose  preserving  the  public  morals, 
recall  such  authority  or  license  by  a  general  law  prohibiting  lotter- 
ies or  the  sale  of  spirituous  liquors  ?  And  if  this  can  be  done 
where  the  grant  or  license  was  gratuitous,  can  it  also  be  done  if  a 
certain  price  or  premium  was  paid  for  it  F  "  He  then  proceeds  to 
say :  ^^  While  the  authorities  are  not  uniform,  we  consider  the  pre- 
vailing adjudication  in  this  country  to  faTor  the  rule,  that  such 
general  laws  are  not,  in  either  case,  within  the  purview  of  prohibi- 
tion of  the  constitution. '^    3  Pars,  on  Cont  666. 

Concurring  with  Mr.  Parsons  in  this  view  of  the  law,  we  afSrm 
the  judgment  of  the  court  below. 


8tmraTiT»  J.,  also  delivered  an  opinion. 


HoLKZS,  appellant,  t.  Eyavs. 

(tflil«.M7J 
BtaihiU  of  frauds  —  eowb'acifor  aaU  of  land  —  m&marandvm. 

Bill  for  the  specific  perf onnance  of  a  contract,  of  which  the  following  was  the 
only  written  evidence :  "  Received  of  (plalntiil)  $100  as  part  pajment  on  a 
piece  of  property  on  the  comer  of/'  givinfr  streets,  dtj,  oountj  and  State, 
and  signed  by  the  defendant.  Hdd,  not  a  saffldent  memorandum  withia 
the  statute  of  frauds. 

Bill  for  specific  performance.    The  opinion  states  the  case. ' 

W.  T.  Martin  and  Winchester  &  Norths  for  appellant 

W.  F.  MeUen  and  Harris  A  OeorgCy  for  appellees. 

Pbytok,  0.  J.    TMs  is  an  appeal  from  a  decree  of  the  ohano«ry 
court  of  Adamj)  county,  dismissing  a  bill  filed  by  the  appellant 
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i^ainrt  the  appelleee  to  enforce  the  specific  performance  of  a  con- 
tract for  the  8^e  of  real  estate  in  the  city  of  Natchez,  which  is  in 
writing,  in  the  words  and  figures  following,  to  wit: 

'^  New  OntEAKS,  June  25,  1870. 
'^  ReceiTcd  from  M.  Holmes  $100,  as  part  payment  on  a  piece  of 
property  on  the  comer  of  Main  and  Pearl  streets,  city  of  Natchez, 
county  of  Adams,  State  of  Mississippi. 

"EuzA  Etaks." 

The  main  question  presented  for  our  determination  in  this  case  is, 
18  this  receipt  such  a  memorandum  or  note  of  the  contract  as  is 
required  by  the  statute  of  frauds  to  be  in  writing,  and  such  as  a 
court  of  equity  may  specifically  enforce? 

It  is  insisted,  on  the  part  of  the  appellees,  that  the  contract  is 
void  for  uncertainty  in  the  description  of  the  land  intended  to  be 
conveyed.  The  question  upon  this  point  usually  is,  do  the  state- 
ments of  the  written  instrument  fill  the  measure  of  certainty  and 
particularity  required  to  constitute  a  contract?  The  books  abound 
with  cases  raising  that  question,  some  of  which  we  will  now  refei 
to.  In  Abeel  y.  Radcliff,  13  Johns.  297,  an  agreement  to  let  a  lot 
of  land,  without  specifying  for  what  term,  was  held  void  for  uncer- 
tainty, and  it  was  remarked  that  ''every  agreement  which  is 
required  to  be  in  writing  by  the  statute  of  frauds  must  be  certain 
m  'tself,  or  capable  of  being  made  •  so  by  reference  to  something 
else  whereby  the  terms  can  be  ascertained.'^  It  was  decided  in 
ParJchurst  v.  Van  Cortlandy  1  Johns.  Gh.  273,  that  a  memorandum 
which  professed  to  give  the  right  to  purchase  or  lease  a  certain  lot 
of  land,  but  which  named  no  price  or  terms,  was  too  imperfect  to 
be  treated  as  a  valid  contract.  It  was  there  also  declared  to  be  a 
settled  principle  that  if  the  court  cannot  ascertain,  with  reasonable 
certainty,  the  terms  of  the  agreement  from  the  writing,  or  from 
some  other  paper  to  which  it  refers,  the  writing  does  not  take  the 
case  out  of  the  statute. 

The  general  rule  there  stated  has  never  been  questioned.  In  that 
case  there  was  an  agreement  to  sell  land,  but  the  price  to  be  paid 
by  the  purchaser  and  the  time  when  the  payments  were  to  be  made 
were  not  stated.  In  Barichman  v.  KuyhendaU^  6  Blackf.  21,  a 
memorandum  as  follows:  ''Received,  the  18th  of  December,  1837, 
of  J.  H.,  $500  in  full,  for  one  hundred  acres  of  land,  in  part  pay- 
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mcut/'  and  signed  by  the  defendant,  was  held  insnffloient,  and  the 
'  plaintiff  recoyered  back  the  ((500.  The  writing  was  defective  in 
two  respects:  It  did  not  locate  the  land  or  name  the  price;  it  could 
not  be  filled  in  by  extrinsic  evidence,  for  there  was  no  foundation 
ill  the  writing  to  place  it  upon. 

In  articles  of  agreement  for  the  sale  of  land,  the  premises  were 
not  described  or  referred  to  in  the  agreement,  so  that  it  could  be 
determined  where  they  were.  It  was  held  that  parol  evidence  was 
inadmissible  to  show  their  locality.  The  description  was  held  to 
be  void  for  uncertainty.     I'aney  v,  BachteU,  9  Gill,  205. 

There  is,  however,  a  class  of  cases  where  parol  evidence  may  be 
resorted  to,  to  show  the  locality  of  the  land  contracted  t^  be  sold. 
But  this  can  be  done  only  where  the  memorandum  refers  to  sonfe- 
thing  extrinsic,  by  which  the  land  may  be  located  and  identified  by 
means  of  parol  proof;  as,  if  a  deed  purports  to  convey  the  house 
and  lot  on  which  A.  now  lives,  it  is  clearly  competent  to  show  by 
parol  what  property  that  description  fitted  at  the  time  the  language 
was  used.     Tollman  v.  Franklin,  14  N.  Y.  589. 

Nothing  is  more  common,  in  preparing  executory  contracts  for 
the  sale  of  land,  than  to  designate  the  premises  by  referring  to 
them  as  the  same  described  in  some  specified  deed  of  conveyance, 
or  as  being  the  same  of  which  some  person  named  died  seized,  or  by 
some  other  reference,  whereby  they  can  be  readily  ascertained  and 
determined.  Extraneous  evidence  so  referred  to,  and  any  other 
evidence  in  connection  with  it,  which  may  serve  to  identify  and  fix 
the  limits  of  the  land  intended,  is  admissible  and  proper.  There 
would  appear  to  be  no  limit  in  that  direction,  except  what  is  to  be 
found  in  the  general  reference  of  the  contvact.  For  example,  if  a 
contract  purports  to  embrace  all  the  land  owned  by  the  vendor  in  a 
certain  county,  it  would  be  admissible  to  prove  any  and  all  the  land 
owned  by  him  in  that  county. 

In  the  case  under  consideration,  the  memorandum  or  receipt 
refers  tx)  no  extrinsic  fact  by  which  it  could  be  ascertained  on 
which  the  comer  of  Main  and  Pearl  streets,  the  land  in  contro- 
versy, is  situated.  And  to  allow  parol  evidence  to  establish  its 
locality  would  be  in  violation  of  the  statute,  in  allowing  that  to 
pass  by  parol  which  the  statute  says  shall  not  so  pass,  and  would 
open  the  door  to  all  the  mischiefs  intended  to  be  provided  against 
by  the  statute. 

Upon  the  whole,  we  are  disposed  to  reaffirm  the  doctrine  of  the 
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case  of  Me  Outre  y.  Stevens,  42  Miss.  731;  2  Am.  Bep.  £49;  and  to 
hold  that  a  receipt  for  a  sum  of  moneys  expressing  that  it  was  the 
cash  part  of  the  purchase  of  a  lot  of  land,  without  specifying  the 
terms  of  the  contract^  is  not  such  a  memorandum  as  will  take 
the  case  out  of  the  statute  against  frauds  and  perjuries.  Mlis  t. 
Doadinan^s  Heirs,  4  Bibb,  466;  Boardman  v.  The  Lessees  of  Reed,  6 
Pet  345;  AUen  y.  Bmnett,  8  S.  &  K  681;  1  Oreenl.  Ey,  350,  §  301. 

The  decree  is  affirmed. 


DoKKELL  v.  The  State. 

(48M1M.08L) 

(hmtUuHenal  law  —  OhU  righU  bUl  of  a  State — exduding  colored  people  from 

theaUn, 

A  State  statute  provided  that  people  of  color  should  have  equal  4>riYilegefl  and 
aocommodationa  with  white  people  in  public  conveyances,  theaters,  places  of 
popular  amusements,  etc.,  and  imposed  a  penalty  for  a  yiolatlon  of  the  act. 
EMf  that  the  statute  was  constitutional,  and  that  the  conviction  of  the  lessee 
of  a  theater  for  denying  admission  and  equal  accommodations  to  colored  men 
should  be  affirmed. 

Petition  for  a  mandamus.    The  opinion  states  the  casew 

Nugent  <6  Yerger,  for  relator. 

J,  8,  Morris,  attorney-general,  for  State. 

61MBALL,  J.  The  relator,  George  Donnell,  states  in  his  petition 
for  the  writ  of  habeas  corjnis,  that  he  is  unlawfully  depriYed  of  his 
liberty  by  the  sheriff  of  Hinds  county;  said  sheriff  claiming  to 
detain  and  hold  him  under  the  judgment  of  the  justice  of  the  peace, 
imposing  a  fine  of  $100  upon  him,  the  relator,  for  depriYing  H.  C. 
Carter  and  D.  Webster  of  their  equal  rights  and  priYileges,  under 
what  is  commonly  called  the  "  civil  rights  bill,**  passed  February  7, 
1873,  and  also  ordering  that  said  relator  should  stand  committed  to 
the  custody  of  the  sheriff  until  said  fine  and  costs  are  paid.  The 
petition  then  recites  a  series  of  facts  (not  necessary  to  be  noticed 
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here),  which  were  intended  to  raise  the  question  whether  the  rektor 
had  done  any  acts  in  violation  of  the  statnte.r 

The  sheriff  made  return  upon  the  writ  that  he  held  the  relator  in 
custody  by  virtue  of  the  warrant  of  commitment  of  the  justice  of 
the  peace,  and  filed  a  copy  of  it  as  part  of  his  return.  This  is  an 
extract  from  said  paper  in  substance.  Oeorge  Donnell,  being 
brought  before  the  justice^  charged,  on  the  affidavit  of  H.  G.  Carter, 
with  having  refused  to  sell  the  said  Garter  a  ticket  entitling  said 
Carter  to  admission  to  a  public  show  or  theatrical  performance, 
given  at  a  public  hall  in  the  city  of  Jackson,  '^  because  said  Garter 
was  a  man  of  color,  and,  whereas,  upon  a  due  examination  of  the 
facts,  *  *  *  I  (the  justice)  having  found  him  guilty,  as 
charged,  of  violating  the  act  of  7th  February,  1873,  proceeded  to 
pronounce  the  prescribed  penalty.''  As  appears  from  this  extract, 
the  relator  was  detained  in  custody,  pursuant  to  a  sentence  or  judg- 
ment of ,a  justice  of  the  peace,  for  a  violation  of  the  statute. 

On  the  trial  of  the  habeas  corpus,  the  relator  might,  under  section 
410  (Code  of  1871),  offer  evidence  to  contradict  the  return,  **for 
such  return  shall  not  be  conclusive  of  the  facts  therein  stated." 

The  writ  ^'extends  to  all  cases  of  illegal  confinement  or  detention 
whatsoever.'*  Sec.  1396.  How  far  shall  the  judge,  before  whom 
the  relator  was  brought,  proceed  in  the  inquiry  whether  he  is 
illegally  confined  or  detained  ?  It  was  competent  for  Donnell  tc 
have  denied  the  existence  of  the  judgment  referred  to  in  the  return; 
that  question  would  have  been  disposed  of  by  an  examination  of  the 
record  of  the  trial  before  the  justice  of  the  peace.  It  would,  also, 
have  been  competent  to  urge  that  the  justice  of  the  peace  had  no 
jurisdiction  over  the  offense  ;  and  if  that  position  were  well  taken, 
the  judgment  of  conviction  would  have  been  void  and  the  detention 
illegal.  The  relator  might  also  insist  that  the  act  of  the  legislature 
has  not  the  validity  of  law,  because  of  its  conflict  with  the  constitu- 
tion, and  therefore  what  he  did  was  not  an  offense. 

It  is  manifest  that  the  judge  could  not  hear  testimony  and 
inquire  whether  the  relator  was  guilty  of  the  matters  charged 
against  him,  or  whether  there  was  testimony  enough  before  the  jus- 
tice to  have  sustained  the  conviction.  This  would  have  been  to 
have  tried  the  original  case  de  novo.  If  the  relator  had  desired  a 
re-trial  of  his  case  on  its  merits,  he  ought  to  have  appealed  to  the 
circuit  court  The  writ  of  habeas  corpus  is  in  nature  of  a  writ  of 
error,  in  so  far  as  it  brings  into  review  the  legality  of  the  authority 
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by  which  the  prisoner  is  confined.  If  that  authority  be  the  conyic- 
tion  by  a  justice  of  the  peace  or  by  a  higher  court,  of  a  criminal 
offense,  the  judge  is  confined  to  the  inquiry  whether  the  conviction 
be  void  or  not,  for  the  want  of  jurisdiction,  or  whether  the  fact  of 
which  the  relator  has  been  conricted  be  a  crime  or  not;  and  he  can* 
not  examine  whether  the  conviction  was  right  or  wrong  under  the 
law  and  evidence. 

In  our  view  of  the  limits  of  the  investigation,  at  the  hearing  of 
the  hoLeas  corptcs,  we  must  shut  out  of  view  altogether  those  facts 
and  circumstances  admitted  or  proved  in  the  trial,  which  were 
offered  for  the  purpose  of  proving  that  no  offense  had  been  com- 
mitted, and  therefore  the  justice  of  the  peace  ought  to  have  acquit- 
ted the  party.  These  facts  did  not  ''  contradict  the  return  "  upon 
the  writ.  The  only  question  then  to  be  solved  is,  whether  the  con- 
viction and  sentence  by  the  justice  was  in  law  a  justification  of  the 
sheriff  to  hold  his  prisoner. 

Events  of  such  vast  magnitude  and  influence,  now  and  hereaf j;er, 
have  gone  into  history  within  the  last  ten  years,  that  the  public 
mind  is  not  yet  quite  prepared  to  consider  them  calmly  and  dis- 
passionately. To  the  judiciary,  which  ought  at  all  times  to  be 
calm,  deliberate  and  firm,  especially  so  when  the  public  thought 
and  sentiment  are  at  all  excited  beyond  the  normal  tone,  is  com- 
mitted the  high  trust  of  declaring  what  are  the  rules  of  conduct 
and  propriety  prescribed  by  the  supreme  authority,  and  what  are 
the  rights  of  individuals  under  them.  As  to  the  policy  of  legisla- 
tion, the  judiciary  have  nothing  to  do.  That  is  wisely  left  with 
the  law-making  department  of  the  government.  A  court  only  con- 
sults the  policy  of  a  law,  as  an  aid  to  attain  the  legislative  meaning 
and  intent 

The  13th,  14th  and  15th  amendments  of  the  constitution  of  the 
United  States  are  the  logical  results  of  the  late  civil  war,  now 
more  distinctly  seen  than  immediately  succeeding  its  termination. 
Practically,  slavery  had  been  abolished  before  the  adoption  of  the 
thirteenth  amendment  The  truth  was  fully  realized  in  this 
State,  for  vthe  convention  which  met  in  August,  1865,  declared 
that  ^^  slavery  having  been  destroyed, '^  it  shall  not  hereafter  exist 
in  this  State.  Lest  a  question  should  be  made  as  to  the  validity  of 
the  mode  of  its  destruction,  and  to  make  its  re-establishment 
impossible,  the  thirteenth  article  affirms  ''  that  neither  slavery  not 
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inyolantaiy  serritade  *  *  «  ahall  exist  within  the  XJiiited 
States,  or  any  place  subject  to  its  jurisdiction.'' 

The  fourteenth  amendment,  propria  rigore,  incorporates  the 
recently  enfranchised  colored  race  into  the  body  of  citizenship,  by 
the  words,  **  all  persons  bom  in  the  United  States,  or  naturalized 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  State  where  they  reside."  Such  constitutional 
provision  was  necessary  to  confer  the  citizenship,  for  although  the 
thirteenth  amendment  insured  perpetual  freedom,  the  colored  race 
would  have  been  left  under  the  operation  of  the  rule  declared  by 
the  supreme  court  of  the  United  States,  in  Dred  Scott  v.  Sanford^ 
that  none  of  the  colored  race  could,  as  the  constitution  then  was, 
become  citizens  of  the  United  States.  The  article  also  inhibits  the 
States  from  abridging  the  privileges  and  immunities  of  citizens  of 
the  United  States,  or  to  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  its  laws. 

The  fifteenth  amendment  is:  '^The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  the  United 
States,  or  by  any  State,  on  account  of  race,  color,  or  previous  con« 
ditiou."  The  final  section  to  each  of  these  articles  is:  ^^Oongress 
shall  have  power  to  enforce  this  section  by  appropriate  legislation. *' 

The  special  object  of  the  fifteenth  amendment  was  to  put  the 
right  of  suffrage  forever  at  rest,  so  that  neither  in  the  politics  and 
legislation  of  the  nation,  or  the  State,  could  the  irritating  subject, 
as  between  the  races,  be  ever  agitated.  That  subject  had  been 
left  open  by  the  fourteenth  amendment.  Prior  to  the  adoption  of 
the  fifteenth  article,  the  power  remained  with  the  States  to  regu- 
late suffrage.  The  second  section  of  the  fourteenth  amendment 
enacted  that,  *'  if  the  right  to  vote  at  any  election  for  the  choice  of 
electors  for  president  and  vice-president  of  the  United  States,  rep- 
resentatives in  congress,  or  for  the  executive  and  judicial  officers  or 
members  of  the  legislature,  is  denied  to  any  of  the  male  inhabitants 
of  the  State,  twenty-one  years  of  age,  being  citizens  of  the  United 
States,"  »  *  *  <<  the  basis  of  representation  therein  shall  be 
reduced  in  the  proportion  which  the  number  of  such  male  citizens 
shall  bear  to  the  whole  number  of  male  citizens  twenty-one  years  of 
age  in  the  State.  Under  this  section,  then,  if  a  State  chose  to 
exclude  any  of  its  male  citizens  from  the  ballot  (except  for  crime 
whereof  the  party  has  been  convicted),  it  could  do  so,  electing 
thereby  to  accept  a  reduced  representation. 
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The  danger  to  be  apprehended  under  the  power  left  with  the 
States,  under  the  fourteenth  amendment,  was  that,  in  those  States 
where  the  white  race  predominated,  the  ballot  might  be  denied  to 
the  colored  peo])le  ;  and  that,  in  those  where  the  colored  race  was 
most  numerous,  the  white  race  might  be  abridged  in  the  right  of 
suffrage.  The  fifteenth  amendment  makes  that  impossible,  and 
guarantees  to  all  citizens  forever  the  elective  franchise. 

The  fundamental  idea  and  principle  pervading  these  amend- 
ments is  an  impartial  equality  of  rights  and  privileges,  civil  and 
political,  to  all  ''citizens  of  the  United  States,"  and  of  **  the  State 
where  they  reside,"  the  same  measure  and  rule  of  right  "  to  vote," 
the  same  "protection  of  life,  liberty  and  property,"  by  "due course 
of  law  ;"  "the  equal  protection  of  the  laws  to  all  within  the  juris- 
diction of  the  State  ; "  "nor  shall  the  State  make  or  enforce  any 
law  which  shall  abridge  the  privileges  and  immunities  of  citizens  of 
the  United  States." 

These  amendments,  whilst  affirmatory,  and  guarantees  of  certain 
rights  and  privileges,  are  also  prohibitory  upon  the  States  from  the 
doing  of  any  thing  to  their  prejudice  and  impairment. 

A  law  which  would  discriminate  injuriously  against  one  portion 
of  the  citizens,  abridging  equal  civil  or  political  privileges,  or  which 
would  afford  less  protection  to  life,  liberty  or  property,  to  one  class 
than  another,  would  clearly  violate  these  amendments.  Equality 
of  rights,  privileges  and  capacities  is  the  condition  of  all  citizens, 
established  by  these  organic  laws.  Special  privileges  can  be  con- 
ferred upon  none,  nor  can  exceptional  burdens  or  restrictions  be 
put  upon  any. 

It  is  very  difficult  to  define  that  very  large  residuum  of  legisla- 
tive power  which  the  State  has.  Coolcy  on  Constitutional  Limita- 
tions (572)  says  it  has  this  extent :  "  To  make  rules  for  public 
order  ;  to  suppress  and  punish  crime  ;  to  prescribe  regulations  for 
the  intercourse  of  citizens  with  each  other ;  to  insure  good  manners 
and  good  neighborhood,  which  may  prevent  a  conflict  of  rights  and 
insure  to  each  the  uninterrupted  enjoyment  of  his  own.  In  Mayor 
V.  Mylevy  11  Pet.  102,  the  supreme  court  say  :  "The  State  has  the 
same  undeniable  and  unlimited  jurisdiction  over  all  persons  and 
things  within  its  territorial  limits  as  any  foreign  nation,  when  that 
.  jurisdiction  is  not  surrendered  to  or  restrained  by  the  constitution 
of  the  United  States."  We  add :  or.  when  not  prohibited  oi 
exoeptod  out  of  legislative  control  by  its  own  constitution.     The 
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court  further  add,  '^  that  it  is  not  only  the  right,  but  the  duty  of  the 
State,  to  advance  the  happiness,  the  safety  and  prosperity  of  its 
people,  and  provide  for  the  general  welfare,  by  every  act  of  legisla- 
tion which  it  may  deem  conducive  to  those  ends."  The  most  abso- 
lute and  unqualified  title  to  private  property  is  held  upon  the  con- 
dition that  the  owner  will  so  use  it  as  not  to  encroach  upon  the 
rights  of  others  ;  and  the  State  may  rightfully  interfere  vrith  the 
owner,  so  far  as  to  control  the  use  as  that  it  shall  not  be  seriously 
detrimental  to  others.     Commonwealth  v.  Alger,  7  Cush.  84. 

The  utility  and  expediency  of  a  law  is  often  confounded  with  the 
question  of  its  constitutionality.  Full  and  plenary  legislative  power 
is  inherent  in  the  State,  unless  surrendered  to  or  prohibited  by  the 
federal  constitution,  or  withhold  by  its  own.  The  State  may  pass 
all  laws,  unless  the  federal  constitution  or  its  own  prohibit.  The 
reverse  is  the  rule  with  congress.  The  national  government  has 
limited  powers,  consisting  of  specific  grants  over  particular  sub- 
jects. A  law  of  congress  must  be  supported  by  a  specific  grant  of 
power  or  by  such  incidental  power  necessary  to  give  efficiency  to 
the  specific  grant.  The  large  subjects  of  the  general  welfare,  safety, 
happiness  and  prosperity  of  the  people  of  the  State  are  committed 
to  the  legislature,  to  be  advanced  and  promoted  by  legislation.  If 
a  law  comes  before  the  judiciary,  touching  a  subject  not  given  up 
to  the  national  government,  nor  prohibited  by  the  federal  constitu- 
tion, nor  excepted  out  of  legislative  power  in  the  State  constitution, 
shall  the  judiciary  listen  to  arguments  founded  upon  its  supposed 
inutility  or  inexpediency?  That  would  involve  the  monstrous 
power  of  the  judiciary  sitting  in  review  upon  the  legislative  wisdom 
and  discretion.  It  would  be  a  palpable  violation  of  the  third  arti- 
cle of  the  constitution,  which  prohibits  the  functionaries  of  either 
of  these  great  departments  of  government,  into  which  its  powers  are 
distributed,  "from  exercising  any  power  belonging  to  either  of  the 
others."  In  the  nature  of  things,  the  legislature  must  judge  finally 
and  conclusively  of  the  fitness  and  adaptation  of  a  law  to  promote 
the  general  good  and  happiness  of  the  people,  and  its  conclusion  is 
obligatory  upon  the  courts. 

The  remedy  under  our  system  of  free  institutions  for  unwise  use 
of  the  legislative  power  is  the  ballot-box.  Legislation  is  submitted 
at  each  recurring  election  to  the  popular  approval  or  condemna- 
tion.    The  constituent  body  has  thus  reserved  to  itself  the  ultimata 
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Toioe  to  shape  pablio  }>olicy  and  to  indicate  what  is  needful  for  the 
general  welfare. 

Upon  the  taxing  power,  the  most  delicate  and  most  liable  to  be 
abused,  there  is  no  constitutional  limitation  as  to  rate,  either  upon 
oongress  or  the  legislature.  Yet  the  ballot  has  always  been  efficient^ 
in  the  end,  to  check  and  restrain  abuses. 

Guided  by  the  rule,  that  to  determine  the  validity  of  an  act  of 
the  legislature  we  look  not  for  the  grant  of  power  to  pass  it,  bufc 
rather  to  see  whether  there  is  a  constitutional  provision  restraining 
or  prohibiting  the  legislation,  let  us  examine  so  much  of  the  statute 
of  the  7th  of  February,  1873,  as  bears  upon  this  case.  The  princi- 
ple is  so  familiar  that  it  hardly  needs  to  be  stated  that  one  part  of  a 
statute  may  be  valid  whilst  another  may  fall,  for  conflict  with  some 
article  of  the  constitution. 

The  law  amendatory  of  sections  2731  and  2732  of  the  Code  of 
1871,  imposes  more  stringent  regulations  upon  innkeepers,  hotel- 
keepers,  common  carriers  *  *  *  and  the  owners,  lessees  or 
managers  of  theaters,  and  other  places  of  public  resort.  It  will 
hardly  be  denied  that  the  legislature  may,  if  it  deems  expedient, 
pass  regulations  applicable  to  each  of  these  subjects. 

Among,  those  customs  which  we  call  the  common  law,  that  have 
come  down  to  us  from  the  remote  past,  are  rules  which  have^  special 
application  to  those  who  sustain  a  quasi  public  relation  to  the  com- 
munity. The  wayfarer  and  the  traveler  had  a  right  to  demand  food 
And  lodging  from  the  innkeeper;  the  common  carrier  was  bound  to 
accept  all  passengers  and  goods  offered  for  transportation,  according 
to  his  means.  So,  too,  all  who  applied  for  admission  to  the  public 
«hows  and  amusements,  were  entitled  to  admission,  and  in  each 
instance  for  a  refusal,  an  action  on  the  case  lay,  unless  sufficient 
reason  were  shown.  The  statute  deals  with  subjects  which  have 
always  been  under  legal  control. 

So  much  of  it  as  is  here  involved  is  to  this  effect:  "  That  all  the 
citizens  of  this  State,  without  distinction  of  race,  color,  or  previous 
condition  of  servitude,  are  entitled  to  the  equal  and  impartial  enjoy- 
ment of  any  accommodation,  advantage,  *  *  ♦  privilege,  fur- 
nished by  common  carriers,  innkeepers,  *  *  *  or  by  any  owner, 
manager,  or  lessee  of  any  theater  or  other  place  of  popular  amuse- 
ment; and  any  person  who  shall  violate  the  foregoing  provisions, 
or  who  shall  deny  to  or  withhold  from  any  person  the  enjoyment 
of  any  of  the  foregoing  accommodations,      ♦      •      *      privileges, 
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*  *  *  equally  and  impartially,  on  any  such  account,  or  who 
shall  abridge  or  infringe  the  same,  or  incite  thereto,"  shall  incur 
the  penalty  denounced  in  the  act.  To  constitute  the  offense  there 
must  be  the  denial,  abridgment,  or  impairment  of  the  equal  and 
impartial  accommodations  mentioned  in  the  statute,  because  of  the 
'^  color,"  or  previous  condition  of  servitude  of  the  person  who 
applies. 

The  relator,  in  his  petition  for  the  writ,  states  that  he  had  been 
convicted  by  the  justice  of  the  peace,  of  depriving  H.  0.  Garter 
and  Webster  of  the  equal  enjoyment  of  their  rights  under  this 
statute.  The  return  of  the  sheriff  makes  specific  this  general  alle- 
gation, whereby  it  appeared  that  the  relator  had  been  found  guilty, 
and  so  adjudged  by  the  justice,  of  refusing  to  sell  to  H.  G.  Garter 
a  ticket  of  admission  to  a  theatrical  performance  in  a  public  hall  in 
the  city  of  Jackson,  used  for  that  purpose,  because  said  Garter  was 
a  person  of  color. 

The  intent  of  the  law  is,  that  all  persons  may  have  equal  accom- 
modations in  the  vehicles  of  common  carriers,  at  the  inns,  hotels, 
theaters  and  other  public  places  of  amusement,  upon  the  terms  of 
paying  the  usual  prices  therefor.  If  any  are  excluded,  it  must  not 
be  on  account  of  race. 

We  see  no  constitutional  objection  to  that  portion  of  the  statute 
which  has  application  to  this  case;  counsel  for  the  appellant  has 
pointed  to  none,  except  the  inhibition  that  private  property  shall 
not  be  taken  for  public  use  unless  compensation  be  first  made.  It 
is  not  perceived  in  what  manner  this  law  infringes  that  section  of 
the  bill  of  rights.  The  assertion  of  a  right  in  all  persons  to  be 
admitted  to  a  theatrical  entertainment,  and  the  punishment  as  an 
offense  the  act  of  the  owner,  lessee  or  manager,  who  denies  or  refuses 
to  sell  a  ticket  to  a  person  for  the  reason  asserted  in  these  proceed- 
ings, in  no  sense  appropriates  the  private  property  of  the  lessee^ 
owner  or  manager,  to  the  public  use. 

Lti  the  judjffnmU  be  affirmed. 
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MunMpal  c4MrporaHan^  right  to  i/mpa$e  /«m  far  Uemm, 

A  monldpal  oorpoiatioii  was  anthorized  bj  ita  charter  to  make  by-law«  regu- 
lating the  ereetion  of  bnlldings.  Held,  that  a  bj-law  requiring  a  building 
lloenae  and  Impoeing  a  lioense  fee  was  Talid. 

Debt  by  the  plaintiff,  as  treasurer  of  the  city  of  New  Hayen»  to 
recoTer  a  penalty  for  the  Tiolation  of  an  ordinance  of  the  city 
against  building  without  a  license.  Judgment  below  for  the  plain^ 
tiff.    Defendant  filed  a  motion  in  error. 

IngersoU,  with  whom  was  Clark,  for  plaintiff  in  error. 

DoolittU,  for  defendant  in  error. 

OABPBiTTEBy  J.  The  city  of  New  Hayen,  pursuant  to  authorit| 
conferred  by  its  charter,  ordained  certain  by-laws  to  regulate  the 
mode  of  building,  and  the  materials  used  for  erecting  or  altering 
building,  within  said  city.  Among  them  was  one  (Charter  and 
Ordinances,  p.  128,  §  46),  providing  that  no  person  should  build  ot 


384  CONNECTICUT, 


Welch  V.  Hotchklfls 


enlarge  any  building,  or  remove  any  bnilding  from  place  to  place 
in  the  city,  or  put  any  new  roof  or  coyering  on  any  building  within 
the  fire  district,  etc.,  without  a  license  or  permit  first  issued  there- 
for to  the  owner  or  person  in  charge  of  such  building.  The  43d 
section,  page  129,  prescribes  a  penalty  for  a  violation  of  any  of  the 
provisions  of  the  40th  section.  The  ordinance  relating  to  licenses 
and  permits  provides  that  a  small  fee  of  fifty  cents  shall  be  paid  for 
a  license  to  erect,  enlarge  or  add  to  any  buUding, 

It  is  conceded  that  the  defendant  violated  section  40,  and  that  he 
is  liable  to  the  penalty,  provided  that  section,  construed  in  connec 
tion  with  the  ordinance  requiring  the  payment  of  a  license  fee,  is 
valid.  This  action  is  brought  to  recover  that  penalty.  The  defend- 
ant demurred  to  the  declaration.  The  court  below  overruled  the 
demurrer,  and  the  defendant  brings  the  record  before  this  court  by 
motion  in  error. 

No  question  is  made  in  respect  to  the  form  of  the  action,  or  to 
the  legal  sufficiency  of  the  matter  alleged,  provided  the  by-law  is 
valid.  The  validity  of  the  by-la^,  therefore,  is  the  sole  question  in 
the  case,  and  that  question  hinges  entirely  upon  the  license  fee 
required. 

The  power  of  the  court  of  common  council  to  make  by-laws  reg- 
ulating the  matter  of  erecting  and  altering  buildings  within  the 
city  limits  is  not  questioned.  That  the  by-laws  ordained  for  that 
purpose  are,  in  themselves,  reasonable  and  proper  is  not  disputed. 
But  it  is  contended  that  the  ordinance  requiring  the  payment  of  a 
fee  for  a  license  to  build  is  unauthorized  ;  and,  therefore,  that  the 
ordinance  requiring  a  license,  and  inflicting  a  penalty  for  building 
without  one,  is  inoperative  and  void.  The  objection  is  that  the  fee 
to  be  paid  for  a  building  license  is  a  tax  for  revenue  purposes ;  that 
the  charter  confers  no  power  u)X)n  the  city  to  levy  such  a  tax ;  that 
it  is  a  sum  paid  for  which  no  consideration  or  equivalent  is  given  in 
return ;  that  it  is  unequal  in  its  operation,  the  same  fee  being 
required  for  all  classes  of  buildings  without  regard  to  size  or 
expense  ;  and  that  the  power  thus  to  tax  implies  and  carries  with  it 
the  power  to  require  such  a  fee  as  would  prevent  owners  from  build- 
ing at  all,  and  thus  comes  in  conflict  with  the  fundamental  rules  of 
law,  and  operates  as  a  restraint  of  trade. 

If  it  is  to  be  regarded  as  a  revenue  tax,  it  might  be  liable  to  some 
or  all  of  these  objections.  But  we  are  of  the  opinion  that  it  is  not 
a  tax,  in  any  proper  sense.     It  is  rather  a  reasonable  sum  collected 


FEBRUAEY  TEEM,  1872,  3gg 

Welch  T.  HotohkiaL 

of  the  party,  intended  for  tlie  purpose  of  defnying,  in  part,  Hie 
necewary  expense  attending  the  iaauing  and  recording  the  lioenae. 
As  such  it  is  open  to  none  of  these  objections.  The  objeotions  that 
it  is  unequal,  without  consideration,  and  a  restraint  of  trade,  at 
once  disappear  and  require  no  further  notice.  The  objection  that 
the  city  has  no  power  to  demand  a  license  fee  requires  further  con 
sideration. 

It  may  be  conoeded  that  we  do  not  find,  in  express  terms,  such  a 
power  in  the  charter ;  but  we  think  it  is  there  neyertheless ;  not  so 
much,  perhaps,  by  necessary  implication,  as  by  intendment,  gathered 
from  the  presumption  that  the  legislature  would  not  deem  it  neces* 
saiy  to  specAtj  m^ttors  of  so  little  importance,  and  which  are  inci- 
dental in  their  nature,  but  which,  notwithstuiding,  are  convenient, 
if  not  essential,  to  the  full  enjoyment  of  the  powers  expressly 
granted. 

It  seems  equitable  and  just  that  expense  of  this  character  should 
be  paid  by  those  for  whom,  and  at  whose  instance,  they  were 
incurred)  and  we  do  not  consider  it  a  strained  interpretation  of  the 
charter  to  hold  that  the  legislature  so  intended.  We  think  that 
this  proposition  will  not  be  disputed ;  that  whenever  a  municipal 
corporation  is  authorized  to  make  by-laws  relative  to  a  given  sub- 
ject, and  to  require  of  those  who  desire  to  do  any  act  or  transact 
any  business  pertaining  thereto  to  obtain  a  license  therefor,  the 
reasonable  cost  of  granting  such  license  may  be  properly  charged  to 
the  persons  procuring  them,  although  the  power  to  do  so  is  not 
expressly  given  in  the  charter. 

There  can  be  no  question  as  to  the  propriety  of  superintending 
and  regulating  the  erection  and  alteration  of  buildings  in  the  city, 
so  far  as  to  see  that  they  conform  to  the  regulations  for  preventing 
fire.  This  is  demanded  for  the  safety  and  welfare  of  the  public  at 
large,  and  especially  of  residents  and  property  holders  in  the  city. 
This  duty  is  imposed  upon  the  fire  marshal.  In  order  that  he  may 
discharge  it  thoroughly  and  systematically,  it  is  essential  that  he 
should  know  what  buildings  are  to  bo  built  or  altered,  and  by 
whom,  the  mode  of  construction,  the  materials  to  be  used,  the 
location  and  dimensions  of  the  buildings  when  complete,  and  the 
purposes  for  which  they  are  to  be  used.  To  that  end  a  written  appli- 
cation, stating  details,  and  signed  by  the  owner  or  proprietor,  is 
required ;  which  application  must  be  numbered  and  registered,  and 
if  the  fire  marshal  and  street  inspector  are  satisfied  that  the  work 

V0L.XIL--49 


386  OONNEOTIOUT, 


Aiwood  T.  Holodab. 


will  be  in  aoooxdanoe  irith  the  dty  ordinanoeii  they  ehall  dgn  ud 
isnie  a  lioenie  or  pennit  therefor.  A  record  of  these  licensee  is  to 
be  kept^  and  blanks  for  the  application  and  the  license  are  to  be 
famished  by  the  city.  The  work  done  nnder  the  license  most  be 
inspected  from  time  to  time,  to  see  that  it  conforms  to  the  condi- 
tions  of  the  application  and  the  city  ordinances.  All  this  inyolres 
expense,  which  must  by  far  exceed  the  aggregate  amonntof  license 
fees  collected.  This  whole  expense  is  incnrred  more  particnlarly 
for  this  dass  of  persons,  and  is  necessaiy  in  order  that  they  may 
enjoy  the  nse  of  their  own  property,  bnt  in  sach  a  manner  as  not 
to  expose  their  neighbors  to  nnnecessaiy  annoyance  and  risk.  It  is 
reasonable  and  jost  that  they  should  bear  a  fair  proportion  of  that 
expense.    The  by-laws  in  question  require  nothing  more. 

For  these  reasons  we  are  satisfied  that  there  is  no  error  in  the 
judgment  of  the  court  below. 

In  this  opinion  the  other  judges  concurred. 


Atwood  t.  Holoomb. 
(aQOoiiii.fio.) 

Pareni  and  ehUd^0maneipaU<m'~/^raudfUeMeon^ei^miai* 

A  father,  although  liuolTent  at  the  time,  may  make.  In  good  faith,  a  iralid  gift 

to  his  minor  mm  of  hia  time  and  f  atare  eaminge 

Tboyeb.  The  opinion  states  the  case.  The  judgment  below 
was  for  the  plaintiff,  and  defendant  moyed  for  a  new  triaL 

Mr.  Perkins  and  W.  0.  Case,  for  the  motion,  cited  Bfutoorih  t. 
Davenport,  9  Oonn.  893;  Remington  t.  Oady,  10  id.  47;  Davenport 
T.  Lacon,  17  id.  281;  Bray  t.  Wallingford,  20  id.  419;  Beeye's  Dom. 
Bel.  423;  Cfhaee  t.  Elkins,  3  Yt  290;  Bray  t.  WheOer,  29  id.  614; 
Jenney  t.  Alden,  12  Mass.  876;  Windheeter  t.  Beid,  8  Jones'  Law 
(N.  0.),  877. 

Mr.  Ooodman,  contra. 

SxTHOUB,  J.    This  case  was  tried  in  the  court  of  common  pi 
and  judgment  there  giren  for  the  plaintiff.    The  defendants 
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for  m  new  tri«L  In  their  brief  the  defendants'  ooansel  state  the 
fMts  thns: 

On  the  S8d  at  Maroh,  1867,  the  plaintiff  was  indebted  to  the 
defendant  Holoomb  and  was  insolvent.  He  had  a  son  Arthur, 
seventeen  years  of  age,  and  on  that  day  gave  him  a  letter  of  enuu.<^ 
cipation,  by  which  he  agreed  that  his  services  and  future  earnings, 
which  then  belonged  to  the  plaintiff,  should  belong  thereafter  to 
the  son.  There  was  no  consideration  whatever  for  this  gift  In 
September  of  that  year  Arthur  negotiated  for  the  purchase  of  a 
colt  with  one  Hays,  who  completed  the  sale  with  the  plaintiff's 
wife,  and  conyeyed  the  title  to  her  in  the  same  month.  She  paid 
therefor  $6  of  her  own,  and  Arthur  thereafter  caused  I32.60  of  his 
wages,  earned  after  the  date  of  the  letter  of  emancipation,  to  be 
paid  as  part  payment  for  the  colt  This  colt  was  afterward 
exchanged  for  a  horse.  The  defendants  caused  this  horse  to  be 
attached  in  a  suit  against  the  plaintiff,  and  the  plaintiff  brings 
trover  as  trustee  for  his  wife. 

Upon  these  facts  the  defendants'  counsel  make  the  question,  was 
the  gift  of  the  father  to  the  son,  of  the  avails  of  his  labor  thereafter, 
a  valid  one  as  against  those  who  were  creditors  of  the  father  at  the 
timeP  On  examining  the  record  it  does  not  distinctly  appear  that 
the  debt  of  the  defendant  Holcomb  was  prior  in  time  to  the  letter 
of  emancipation,  but  from  what  was  said  by  counsel  in  the  discus- 
sion we  suppose  in  truth  it  was  prior,  and  shall  decide  the  case 
upon  that  as  being  the  fact  In  regard  to  the  insolvency  of  Mr. 
Atwood,  the  father,  the  finding  is  that  at  the  time  of  the  attach- 
ment he  was,  and  for  many  years  previous  had  been,  shiftlees  and 
unable  to  pay  his  debts. 

If  the  obligation  of  a  minor  child  to  labor  for  his  father  is  in  the 
nature  of  an  ordinary  debt  and  properly  a  thing  in  action  like  a 
bond  or  promissory  note,  the  argument  of  the  defendant  would 
have  full  force,  that  the  father  must  be  just  before  he  is  generous, 
and  could  no  more  forgive  to  his  son  the  obligation  of  personal  ser- 
vice, to  the  prejudice  of  creditors,  than  he  could  give  away  a  valu- 
able bond.  But  there  are  differences  between  an  ordinary  debt  and 
a  child's  obligation  to  serve  his  father.  If  Mr.  Atwood  had  died 
insolvent  on  the  day  of  the  date  of  the  letter  of  emancipation,  the 
law  itself  would  have  done  for  the  son  what  the  father  attempted 
to  do.  The  law  would  have  given  the  son  his  time,  and  his  earn- 
{ngs  would  thereafter  have  been  his  own.     Neither  the  defendanii 
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Bor  any  other  cfeditor  of  the  father,  would  ha^  any  daim  on  the 
flon  that  he  should  labor  for  the  benefit  of  his  father's  estate.  This 
duty  of  serriee  is  not  assets  like  a  bond  in  the  hands  of  an  admin* 
istrator  for  payment  of  debts,  nor  for  any  purpose.  So,  too,  in 
case  of  bankruptcy,  it  is  clear  that  the  father's  right  to  his  chil- 
dren's servioes  does  not  pass  as  assets  for  the  benefit  of  creditors  to 
the  assignee  in  banJoruptcy.  The  son,  therefore,  is  not  in  law 
regarded  as  an  ordinary  debtor  to  his  father,  nor  is  the  father's 
right  to  the  son's  services  regarded  in  law  as  mere  property  either 
in  possession  or  in  action.  The  right  and  the  duty  are  in  the  main 
personal,  and  are  founded  on  the  intimate  relation  that  during 
minority  must  necessarily  exist  between  the  parties.  The  age  of 
twenty-one  years  is  fixed  by  law  as  the  utmost  period  of  the  rela- 
ticm,  but  it  may  be  terminated  before  that  period  by  the  mutual 
agreement  of  the  parties,  so  as  to  put  an  end  to  the  duty  of  per- 
sonal service.  This  was  decided  in  WeUon  v.  Morse,  6  Conn.  547. 
'The  law  wisely  permits  the  father  to  consult  the  genius,  capacity 
.and  inclination  of  his  son,  and,  if  he  thinks  it  best  that  hia  child 
.  flhould  be  stimulated  to  industiy  by  receiving  the  fruit  of  his  own 
labor,  or  best  that  he  should  before  twenty-one  be  put  upon  his 
» own  resources  to  earn  a  living,  he  may  by  law  anticipate  the  usual 
, period  of  majority,  and  release  to  him  aU  claim  upon  his  earnings. 
The  father  by  statute,  with  the  minor's  consent,  may  bind  his 
)Son  as  an  apprentice  to  learn  a  useful  trade,  thus  transferring  to 
ihe  master  the  right  of  service.  And,  in  such  case,  the  practice  is 
to  give  to  the  minor  child  the  whole  benefit  of  his  labor,  either  in 
instruction  or  in  board  and  clothing,  and,  if  a  sum  of  money  is  to 
be  paid  at  the  end  of  the  apprenticeship  by  the  master,  it  is  usual, 
and,  we  suppose,  universal,  to  stipulate  for  its  payment  to  the  son 
himself,  and  not  to  the  father.  Cham.  Com.  Law,  377,  846.  Now, 
by  such  indentures  of  apprenticeship,  the  father  relinquishes  to 
the  son  the  benefit  of  the  son's  service,  and  the  father's  creditors 
may  be  affected  by  it  as  much  as  the  creditors  of  Mr.  At  wood  are 
affected  by  the  emancipation  in  the  case  before  us.  But  we  thinl< 
the  law  does  not  permit  creditors  to  control  the  father's  freedom  in 
the  important  matter  of  dealing  with  his  son's  time  and  employ- 
ment as  the  best  interest  of  his  son  may  seem  to  require.  By 
the  law  of  nature,  every  person  is  entitled  to  the  fruit  of  his 
<ywn  labor  and  skill.  Municipal  law,  which  gives  to  the  father  the 
earnings  of  his  children  during  their  minority,  does  not  intend  to 
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contravene  this  law  of  nature,  but  merely  to  modify  it,  giving  to 
the  father  the  control  of  his  children's  earnings  ae  the  means  of 
providing  for  their  maintenance  and  education,  under  the  idea  that 
the  father  is  more  capable  than  the  child  to  direct  his  industry  and 
supply  his  wants,  and  under  the  further  idea  that  the  parent  Mdll 
use  his  power  with  paternal  regard  for  the  best  interests  of  his  child, 
and  not  a  mere  means  of  profit  to  himself.  Hence,  it  is  settled  law 
that,  if  the  father  abandons  the  child,  and  leaves  him  to  pro- 
vide for  himself,  the  child  becomes  entitled  to  his  earnings  as  a 
means  of  support,  and  the  father  has  no  claim  upon  them  to  reim- 
burse himself  for  past  expenses  incurred  in  infancy.  Nightingale  v. 
Withingtony  15  Mass.  272.  So,  too,  by  marrying  during  minority, 
a  daughter  is  freed  from  all  legal  obligation  1x>  labor  for  her  father. 

If,  therefore,  by  mutual  consent,  a  child  is  emancipated  before 
arriving  at  the  age  of  twenty-one,  and  is  left  to  provide  for  himself 
under  an  agreement  that  his  time  shall  be  his  own,  we  think  the 
father's  creditors  have  no  ground  to  complain  of  the  arrangement. 
The  father  relinquishes  nothing  which  was  intended  as  a  source  of 
profit  to  him,  he  merely  remits  his  son  to  his  natural  rights  at  an 
earlier  i)eriod  than  that  fixed  by  law.  If,  however,  such  arrange- 
ment is  merely  colorable — a  mere  sham  to  protect  the  son's  wages 
fiom  creditors,  while  as  between  the  parties  the  father  still  is  to 
control  and  have  the  benefit  of  them,  tiien  the  transaction  is  vx>id 
as  against  creditors.  So,  too,  after  wages  are  actually  earned 
before  emancipation,  the  gift  of  such  wages  or  their  proceeds  to  the 
son  would  be  subject  to  the  ordinary  rules  which  govern  voluntary 
conveyances  of  property.  Probably  Judge  Reeve  had  such  a  case 
in  his  mind  when  he  penned  the  sentence  in  his  valuable  treatise 
on  domestic  relations  on  which  the  defendants  rely.  The  case 
before  us  relates  to  wages  earned  by  the  son  after  he  had  been 
emancipated,  after  he  had  reason  to  suppose  that  he  was  laboring 
for  himself  under  an  arrangement  wliich  appears  to  have  been  proper 
under  the  circumstances  and  made  in  good  faith. 

The  father  was  shiftless  and  unable  to  pay  his  debts.  Such 
instances  are  unfortunately  too  common,  where  the  head  of  the 
famOy  fails  to  provide  comfortably  for  the  household  and  is  dis- 
couraged by  the  burden  of  debt  from  attempting  maeh  to  improve 
his  own  condition  or  that  of  his  family.  In  this  state  of  things  a 
son  seventeen  years  of  age  proposes  to  start  for  himself  and  with 
bis  bwu  earnings  to  provide  his  own  food,  raiment  and  education. 
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The  father  oonaentfl,  and  the  son  by  the  labor  of  hia  own  handf 
earns  a  few  dollars,  and  we  are  called  on  to  decide  between  the 
son^s  title  and  that  of  his  father's  creditors  to  these  earnings.  In 
a  case  somewhat  analogous,  of  the  wife's  eamjngs,  which  at  com- 
mon law  belong  to  the  husband,  our  statutes  haye  carefully  pro- 
tected the  proceeds  of  her  labor  from  her  husband's  creditors  and 
secured  them  to  her  own  use.  These  statutes  proceed  upon  the 
same  principle  of  natural  law  and  justice  which  we  feel  bound  to 
apply  to  a  child's  wages,  in  cases  like  the  present  Those  statutes, 
however,  go  much  further  in  the  protection  of  the  wife's  earnings 
than  we  are  called  on  to  go  in  favor  of  a  child's,  for  as  already 
stated,  the  son's  wages  earned  before  emancipation  are  regarded  as 
his  father's  property,  and  of  course  like  other  property  are  liable  to 
attachment 

We  have  carefully  examined  the  authorities  cited  by  the  counsel 
for  the  defendants,  but  we  find  no  case  which  favors  their  claim,  and 
though  perhaps  no  case  has  gone  the  full  length  claimed  by  the 
plaintiff,  yet  the  language  of  the  judges  in  Massachusetts,  Vermont 
and  Pennsylvania  is  in  conformity  with  the  views  which  we  have 
expressed;  and  both  on  principle  and  authority  we  think  the 
decision  of  the  court  of  common  pleas  was  correct,  and  we  there- 
fore advise  no  new  trial. 

In  this  opinion,  the  other  judges  concurred. 


HoTT  V.  Holly. 

(avOoniLttD 
P^ticwn-^taU  qf  goodtM^PMicpoUeg. 

Flftintiff,  a  pnysiclan,  being  aboat  to  remoTe  from  the  town  where  he  Uve4 
agreed  with  defendant,  iJeo  a  phjaician,  in  ooneideration  of  fSOO,  to  reooifr 
mend  him  to  his  patients,  and  to  use  hie  inflnenoe  to  induce  them  to  emplo| 
him.    BM,  that  the  agreement  was  lawful,  and  not  against  public  poUcy. 
(Pabx  and  Bstmoub,  JJ.,  dissenting). 

Motion  for  a  new  trial  in  an  action  of  assumpsit    The  judg- 
ment below  was  for  the  plaintiff.    The  opinion  states  the  case.  ^ 
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OurtU  and  Hoyt,  for  the  motion^  cited  Nichols  t.  Mudgetf  8S 
Vt  546 ;  Frost  t.  Bdmont,  6  Allen,  152 ;  Devlin  t.  Brady,  86  N. 
Y.  581 ;  Bhss  t.  Bloomer,  23  Barb.  609 ;  /Sito/tf  t.  HaHford,  39 
Conn.  538 ;  FuXUr  t.  Dofna,  18  Pick.  472 ;  Debmham  t.  Ov,  1  Yea. 
Sr.  276 ;  Austm  r.  Boys,  87  L.  J.  Ch.  714. 

Olmstead  and  Child,  contra,  cited  Mitehd  t.  Reynolds,  1  P. 
Wms.  181 ;  Chesman  t.  Nainby,  2  Stra.  789 ;  Darts  y.  Mason,  6 
T.  R  120 ;  Button  t.  LetoiSfii.  689  ;  Bunn  y.  6^y,  4  East,  190 ; 
Butler  y.  Burleson,  16  V t  176 ;  Hathaway  t.  Bennett,  10  N.  Y. 
108 ;  Bradbury  y.  Bardin,  85  Conn.  577. 

FosTBB,  J.  It  appears  from  the  motion  in  this  case  that  at  the 
time  of  entering  into  the  contract  out  of  which  this  suit  has  arisen, 
both  the  parties  were  practicing  physicians  in  the  town  of  Green- 
wich, the  plaintiff  at  tiie  yillage  of  Oreenwich,  and  the  defendant 
at  Bound  Hill. 

The  plaintiff,  being  about  to  leaye  the  yillage  and  establish  him- 
self in  practice  in  the  adjoining  town  of  Stamford,,  proposed  to  the 
defendant  to  remoye  from  Bound  Hill  to  Greenwich  yillage,  and 
take  the  plaintiff's  place.  The  plaintiff  agreed  to  recommend  the 
defendant  to  his  patrons  and  patients  in  the  yillage  and  yicinity, 
and  to  use  his  influence  to  induce  them  to  employ  him.  It  was 
mutually  understood  that  the  plaintiff  reseryed  the  right  to  practice 
in  the  yillage  and  yicinity,  when  called  on  to  do  so. 

The  plaintiff  remoyed  to  Stamford,  and  the  defendant  came  to 
the  yillage,  occupying  for  a  time  the  office  preyiously  occupied  by 
the  plaintiff,  going  into  practice,  and  holding  himself  out,  by 
adyertisement  and  otherwise,  as  the  successor  of  the  plaintiff.  The 
motion  finds  that  the  plaintiff  fulfilled  his  part  of  the  agreement, 
and  this  suit  is  brought  to  recoyer  the  1500,  which  was  the  con- 
sideration agreed  to  be  paid  to  the  plaintiff  by  the  defendant  on  his 
part    The  judgment  below  was  in  fayor  of  the  plaintiff. 

This  motion  for  a  new  trial  rests  on  three  grounds  :  1.  That  the  con- 
tract Is  yoid  as  being  incapable  of  performance.  2.  That  it  is  yoid 
as  being  contrary  to  public  policy.  3.  That  it  is  not  the  sale  of  a 
good-will  of  a  business ;  the  business  of  a  professional  man  being 
a  personal  trust  and  confidence,  not  a  subject  of  sale.  Because  the 
plaintiff  reseryed  the  right  to  practice  in  the  locality,  when  called 
on  to  do  so,  we  do  not  think  it  therefore  became  impossible  for  him 
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to  recommend  the  defendant,  and  to  exert  liis  infloenoe  to  indace 
Mb  patients  to  employ  him.  That  fact  might  afleot  the  yalne  of 
the  recommendation ;  it  might  diminish  the  weight  of  the  influence; 
but  certainly  it  wonld  not  necessarily  prerent  the  recommendation 
from  being  made,  the  influence  from  being  exerted.  Besides,  a 
conclusiye  answer  to  this  claim  is,  the  flnding  in  the  motion  that 
Qte  plaintiff  fulfilled  his  part  of  the  agreement 

This  contract  would  no  doubt  be  void,  if  it  belonged  to  that 
class  of  contracts  to  which  it  is  likened  by  the  defendant's  counseL 
We  distinguish  it  from  cases  of  a  promise  to  pay  another  for  solicit* 
ing  a  will  to  be  made  in  his  faror,  or  for  procuring  a  marriage 
between  certain  parties,  and  other  analogous  cases.  No  principle 
of  law  or  public,  policy  is  violated  by  the  carrying  out  of  this  con- 
tract 

As  to  the  question  of  the  sale  of  the  good-will  of  a  professional 
business,  without  entering  upon  an  examination  of  the  various 
cases  from  Bunn  v.  Ouy,  4th  of  East,  to  that  of  AtisUn  v.  Bays,  27 
L.  Jour,  Ch.  714 ;  S.  C,  2  DeGex  &  Jones,  626 ;  22  Jur.  719,  we 
feel  warranted  in  saying  that  a  practicing  physician  may  make  a 
sale  of  his  situation,  may  lawf idly  make  such  a  contract  as  was 
here  made.  We  find  nothing  exceptionable  in  the  rulings  and 
decision  of  the  court  below,  and  the  motion  for  a  new  trial  must 
therefore  be  denied. 

In  this  opinion,  BuTi^B,  C.  J.,  and  Gabpbkteb,  J.,  concurred. 
Pabk,  J.,  was  of  opinion  that  the  plaintiff's  agreement,  in  considera- 
tion of  the  money  to  be  paid  him  by  the  defendant,  to  recom- 
mend the  defendant  to  his  patrons  and  patients,  and  endeavor  to 
induce  them  to  employ  him,  was  contrary  to  good  policy  and 
rendered  the  whole  contract  void  on  that  ground.  He  therefore 
lissented. 


SsTXOUB,  J.,  also  dissentedi 
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(89ConQ.88S.) 
Ilxtursi — portable  fwmacee. 

Portable  hot-air  furnaces  used  for  wanning  a  dwelling-bouse,  set  in  pita 
prepared  for  tbem  in  tbe  cellar,  and  kept  in  place  by  their  own  weight, 
are  part  of  the  realty ;  as  also  are  the  pipes  leading  from  the  furnaces 
to  the  chimney. 

Bill  to  foreclose  a  mechanic's  lien  on  a  bnilding.  The  respond- 
ent was  the  owner  of  the  building,  which  was  arranged  for  heating 
by  portable  hot-air  furnaces,  and  pits  for  the  same  were  constructed 
in  the  cellar.  Before  the  building  was  completed  the  respondent 
ordered  of  the  petitioner  two  furnaces  and  the  pipes,  which  the 
petitioner  supplied  and  placed  in  the  building.  The  furnaces  were 
portable  coal  furnaces,  not  set  in  brick  nor  fastened  to  the  house, 
but  held  in  their  place  by  their  own  weight.  The  smoke  pipes  were 
similar  to  ordinary  store  pipes,  and  could  be  removed  without 
injury  to  either  the  chimney,  the  furnace  or  the  pipes.  The  fur- 
naces could  be  remoyed  and  reset  without  injury  to  either  them« 
Bolyes  or  the  house.  The  claim  of  the  petitioner  was  for  the 
furnaces  and  the  pipes,  and  for  labor  in  placing  the  same.  The 
eontract  relative  thereto  was  independent  of  any  contract  relating 
to  the  construction  of  the  building.  The  petitioner  claimed  a  lien 
upon  the  entire  house. 

The  court  reserved  the  question. 

O.  H.  HoUister  and  D.  F.  Hollisterf  for  petitioners,  cited  8 
Sedf.  on  Wills,  163;  Alverd  Carriage  Manuf.  Co,  v.  Oleason,  36 
Conn.  86. 

Mr.  Seeley,  for  respondent,  cited  Hose  v.  Persse  &  Brooks* 
Paper  Works,  29  Oonn.  256,  267;  Ckapin  v.  Persse  £  Brooks^  Paper 
Works,  30  id.  461;  Capen  v.  Peckham,  35  id.  88;  Lombard  v.  Pike, 
83  Me.  144;  Millikin  v.  Armstrong,  17  Ind.  456;  Morgany,  Arthur, 
8  Watts,  140;  Houck  on  Liens,  §  163. 

Pabk,  J.    The  question  in  this  case  is,  whether  the  f  umacef 
gnd  the  smoke-pipes  attached  to  them  were  fixtures.    If  they  were. 
Vol.  XII.  —  50 
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they  were  parts  of  the  buildings  to  which  they  were  attached,  and 
the  fact  that  a  separate  contract  was  made  in  reference  to  them 
becomes  of  no  importance,  for  a  mechanic,  in  constructing  any  part 
of  a  building,  has  a  lien  on  the  whole  building  for  the  labor  per- 
formed and  materials  furnished.  The  claim  of  the  respondent 
would  depriTe  the  mechanic  of  his  lien  unless  the  entire  building 
was  constructed  by  him  under  one  contract,  which  manifestly  is 
absurd. 

We  come  then  to  the  only  question  in  the  case,  and  that  is,  were 
these  articles  fixtures? 

In  the  late  case  of  Capen  t.  Peekkam,  35  Conn.  88,  this  court 
held  **  that  to  constitute  a  fixture  it  is  essential  that  the  article 
should  not  only  be  annexed  to  the  freehold,  but  that  it  should 
clearly  appear  from  an  inspection  of  the  property  itself,  taking  into 
consideration  the  character  of  the  annexation,  the  nature  of  the 
article  annexed,  its  adaptation  to  the  uses  and  pui})oses  to  which 
the  building  was  appropriated  at  the  time  the  annexation  was  made, 
and  the  relation  of  the  party  making  it  to  the  property  to  which  it 
was  annexed,  that  a  permanent  accession  to  the  freehold  was 
intended  to  be  made  by  the  annexation  of  the  article."  Again  the 
court  says:  '*If  the  articles  in  this  case  had  been  ponderous  and 
extremely  difficult  to  be  removed;  if  they  had  been  of  considerable 
Talue  taken  in  connection  with  the  building,  and  of  little  yalue  as 
chattels  to  be  removed;  if  they  had  been  fitted  to  the  places  they 
occupied  and  would  not  be  suited  to  other  places  or  buildings 
unless  specially  prepared  for  them,  such  considerations  might  go 
far  to  show  that  the  articles  were  fixtures." 

The  articles  in  that  case  were  the  ordinary  implements  of  a 
slaughter-house.  They  were  put  into  the  building  to  be  used  in  the 
slaughter  of  animals.  With  the  exception  of  a  windlass,  all  the 
articles  could  easily  have  been  removed  to  and  set  up  in  any  other 
slaughter-house  without  any  injury  to  the  building  from  which 
they  were  taken  or  to  themselves;  and  they  would  have  been  as  val- 
uable and  useful  in  their  new  location  as  in  the  places  they  then 
occupied.  The  court  held  the  windlass  to  be  real  estate,  for  the 
annexation  of  the  article  was  deemed  sufficient  to  show  that  it  was 
designed  to  be  so  by  the  party  making  the  annexation;  but  inas- 
much as  there  was  nothing  to  indicate  such  intention  in  reference 
to  the  other  articles,  they  were  held  to  be  personal  property. 

This  rule,  which  requires  a  physical  annexation  of  the  article  to 
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the  building;  we  consider  well  settled^  bat  the  annexation  need  not 
be  snch  as  to  require  any  actual  disruption  for  its  removal.  It  may 
be  attached  to  the  building  by  mere  adjustment  of  construction  and 
putting  in  place^  as  in  the  case  of  doors  and  window  blinds,  which 
are  obviously  a  part  of  the  building,  though  attached  only  by 
hinges,  or  it  may  be  held  in  a  place  prepared  to  receive  it,  by  its 
mere  size  and  weight,  as  in  the  present  case.  Thus,  in  the  recent 
case  of  Alvord  Carr%ag$  Manuf.  Co.  v.  Gleasotiy  36  Conn.  86,  the 
court  held  that  a  factory  bell,  hung  in  a  tower  built  upon  the  fac- 
tory to  receive  it,  was  a  part  of  the  realty.  It  is  thus  that  the 
water  wheel  of  a  mill  is  always  held  to  be  a  part  of  the  mill.  In 
all  these  cases  the  article  is  applied  to  the  building  in  such  a  way 
as  to  show  an  intent  to  annex  it  permanently  to  the  freehold;  the 
annexation,  whether  by  means  of  nails,  or  screws,  or  hinges,  or 
mere  weight,  being  still  a  physical  annexation.  The  precise  man- 
ner in  which  the  article  is  kept  in  place  is  not  important,  except  as 
it  may  often  throw  some  light  upon  the  question,  in  a  doubtful 
case,  whether  a  permanent  annexation  was  intended. 

In  the  present  case,  the  intent  to  make  the  annexation  perma- 
nent is  very  clearly  shown  by  the  preparation  of  the  house  for  the 
reception  of  the  furnaces.  Pits  were  made  in  the  bottom  of  the 
cellar  adapted  to  them  in  size  and  depth,  and  for  the  express  pur- 
pose of  receiving  them.  In  this  respect  the  caiBe  in  the  86tii  of 
Oonn.  R,  just  referred  to,  seems  to  be  directly  in  point.  There 
the  place  where  the  bell  was  hung  was  prepared  expressly  for  it, 
and  the  fact  that  it  was  so  prepared,  and  that  the  bell  was  hung  in 
it,  showed  that  the  annexation  of  the  bell  to  the  building  was 
intended  to  be  permanent. 

The  smoke-pipes  connecting  the  furnaces  with  the  chimneys  ol 
the  house  are,  of  course,  equally  annexed  to  the  building,  and  a  part 
of  the  realty. 

We,  therefore,  advise  judgment  for  the  petitioners. 

In  this  opinion  the  other  judges  oonooned. 
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(89  Ooirn.  871) 

IMiOMS'^abf^etB  in  MghMoapB  Ukdff  t&  JHgkUn  h&fm. 

Objects  within  the  limtt  of  a  highway  whieh,  in  their  natnre»  are  ealciilated 
to  frighten  horses  of  <»dinar7  gentleness,  may  he  nolaanees  wUch  make  the 
highway  defective  within  the  meaning  of  a  statute  requiring  towns  to  keep 
their  highways  '*  in  good  and  sofBlcient  repair."  Wliether  in  any  case  such 
an  object  is  a  nuisance  is  a  question  of  fact  for  the  Jury.    {See  noU,p,  400.) 

AcTiOK  on  the  case  for  an  injnry  from  an  aDeged  defect  in 
defendant's  street.  Verdict  for  plaintiff.  Defendant  moved  for  a 
new  trial.    The  opinion  states  the  case. 

Harvey  A  Pratt,  and  ffahejf,  for  the  motion. 

Brarulegee  S  Park,  contra. 

Carpenteb,  J.  A  tent,  standing  within  the  limits  of  the  high- 
way, and  partly  upon  the  traveled  path,  was  so  constructed  and 
decoraxied  as  to  be  an  object  of  terror  to  horses.  The  plaintifiTs 
horse  being  frightened  thereat,  she  was  thrown  from  the  carriage  in 
which  she  was  riding,  whereby  she  was  seriously  injured.  The 
action  is  brought  to  recover  damages,  for  such  injury,  the  plaintiff 
claiming  that  the  tent  constituted  a  defect,  or  want  of  repair,  in  the 
highway,  so  as  to  render  the  defendants  liable. 

The  counsel  for  the  defendants  requested  the  court  to  charge  the 
jury  *'  that  if  the  only  defect  complained  of  was  the  tent,  and  that 
was  so  situated  with  reference  to  the  plaintiff's  wagon  that  she 
could  not  by  any  possibility,  as  she  was  driving  along  the  street, 
come  in  collision  with  the  tent,  and  that  it  was  only  a  defect  from 
its  appearance,  then  it  was  not  such  a  defect  as  would  subject  the 
defendants  under  the  statute,  even  if  it  stood  on  the  traveled  path 
of  the  street."  The  court  did  not  so  charge  the  jury,  but  instructed 
them  as  follows : 

'^  It  is  made  by  the  law  of  this  State  the  duty  of  the  defendants 
to  cause  the  highways,  within  the  limits  of  the  city  of  Norwich,  to 
DC  kept  reasonably  safe  and  convenient,  and  they  are  liable  to  trav- 
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elers  for  injurieB  caused  by  the  neglect  of  this  duty.  A  highway 
may  be  rendered  unsafe  by  objects  thereon  that  are  in  or  upon  the 
trayeled  path,  which  are  calculated  to  frighten  horses  of  ordinary 
gentleness  when  driven  thereon,  and  which  obstruct  the  travel  on 
the  highway,  as  well  as  by  defective  construction.  If  the  jury  find 
that  this  tent  was  on  some  portion  of  the  traveled  path  of  the  high- 
way over  which  the  public  were  accustomed  to  pass  with  horses, 
carriages  and  teams,  and  was,  in  its  general  operation,  calculated 
to  frighten  horses  of  ordinary  gentleness,  and  if  they  also  find  it  to 
have  been  of  such  size  and  character  as  to  obstruct  travel,  then  it 
was  a  nuisance  that  it  was  the  duty  of  the  defendants  to  remove, 
and  rendered  the  highway  defective  within  the  meaning  of  the 
statute.  "1 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants 
move  for  a  new  trial  for  the  refusal  to  charge  as  requested,  and  for 
a  misdirection. 

The  real  question  in  the  case  may  be  stated  thus  :  Will  an  object, 
in  any  case,  be  a  defect  in  a  highway  under  our  statute,  simply 
because,  by  its  general  operation,  it  is  calculated  to  frighten  horses 
of  ordinary  gentleness  ?  K,  as  matter  of  law,  such  an  object  can- 
not be  a  defect,  the  defendants  are  entitled  to  a  new  trial ;  other- 
wise, not. 

This  question  has  already  been  decided  by  this  court  in  the 
affirmative  {Dimock  v.  Suffield,  30  Oonn.  129) ;  and  that  decision 
has  been  accepted  by  the  court  and  the  bar  as  the  law  of  the  State. 
That  disposes  of  the  question  now  before  us  unless  we  are  prepared 
to  overrule  that  case.  We  cannot  regard  that  decision  as  mere 
obiler  dictum,  as  suggested  by  the  defendants'  counsel.  This  very 
question  was  argued  by  able  counsel,  and  the  opinion  by  the  court 
upon  it  is  explicit.  The  mere  fact  that  the  case  was  decided  for 
the  defendants  upon  another  point  does  not  weaken  the  force  of  the 
decision. 

But  the  defendants  insist  that  the  doctrine  of  that  case  is  not  in 
harmony  with  the  spirit  of  our  statute,  as  interpreted  in  Chidsey  v. 
Canton,  17  Conn.  475,  and  Hewiaon  v.  New  Haven,  34  id.  136.  In 
the  former  it  was  held  that  the  town  was  not  liable  for  consequent 
tial  damages,  such  as  the  loss  of  service,  expenses  of  nursing,  etc., 
resulting  to  a  person  from  injuries  to  his  wife  and  daughter  h^ 
reason  of  a  defective  bridge.  In  the  latter  it  was  held  that  the  city 
was  not  liable  for  an  injury  caused  by  the  falling  of  a  weight  sus- 
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pe&ded  OTerthe  street  inBeciirely  by «  priyate  party.  In  both  caaee 
the  court  refiued  to  extend,  by  conatniotion,  the  liability  of  towni 
to  cases  not  within  the  letter  or  spirit  of  the  statute.  Neither  case 
inyolyed  the  question  of  liability  for  objects  causing  injuries  by 
frightening  horses.  If,  therefore,  this  case  may  be  fairly  said  to  be 
within  the  reason  and  spirit  of  the  act,  we  are  not  precluded  by  the 
cases  referred  to  from  holding  the  defendants  liable. 

The  statute  makes  it  the  duty  of  the  defendants  to  keep  the  high* 
way  "in  good  and  sufficient  repair.''  The  liability  imposed  by  a 
subsequent  section  is  designed  to  enforce  this  duty.  The  object  of 
the  statute  is  to  compel  towns  to  keep  the  highways  reasonably  safe 
and  conyenient  for  trayel.  Dimoch  y.  Suffidd,  mpra;  Munson  y. 
Derby,  87  Oonn.  298.  Here  is  an  object  entirely  foreign  to  all  the 
legitimate  uses  of  a  highway,  permitted  to  stand  within  the  limits, 
and  partly  upon  the  trayeled  path,  of  the  principal  thoroughfare  in 
a  populous  city,  for  a  period  of  four  days.  The  jury  found  that  it 
"  was  in  its  general  operation  calculated  to  frighten  horses  of  ordi- 
nary gentleness;"  and  that  it  was  of  "  such  size  and  character  as 
to  obstruct  trayel."  That  such  an  object  renders  the  use  of  a  high- 
way unsafe  and  inconyenient  will  admit  of  no  question.  It  is  rea- 
sonable, therefore,  to  suppose  that  the  legislature  intended  to  make 
it  the  duty  of  the  defendants  to  remoye  the  object  and  to  make 
them  liable  for  a  neglect  of  this  duty. 

We  are  aware  that  in  Massachusetts  a  different  doctrine  is  estab- 
lished. KeUh  y.  Boston,  2  Allen,  552;  Kingsbury  y.  Dedham,  13 
id.  186;  Cooky.  Charlestovm,  98  Mass.  80.  On  the  other  hand, 
in  Vermont,  New  Hampshire  and  Wisconsin  the  rule  adopted  in 
Connecticut  seems  to  be  well  established.  Morse  y.  Richmond,  41 
Vt  443;  Barttett  y.  Hooksett,  48  N.  H.  18;  Foshay  y.  Olm  Haven, 
25  Wis.  288 ;  3  Am.  Bep.  73.  Some  of  the  later  cases  cite  Dimock 
y.  Suffidd  as  an  authority. 

The  fact  that  our  sister  States  differ  on  this  subject  has  induced 
us  to  giye  it  a  careful  examination. 

The  object  in  this  case  belongs  to  a  class  of  nuisances  relating 
directly  to  the  appropriate  use  of  the  highway.  Indeed,  independ- 
ent of  the  use  of  the  highway  with  horses,  it  can  hardly  be  said  to 
be  a  nuisance  at  all,  except  as  it  encroached  upon  the  trayeled  path. 
There  is  little  danger  that  a  carriage  will  come  in  actual  collision 
with  such  a  tent;  and  if  it  does  the  tent  will  be  much  more  likely 
to  receiye  harm  than  the  carriage.    The  danger  consists  in  the  ina* 
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hility  to  drive  horses  of  any  spirit  by  it,  or  near  it,  without  fright» 
resulting  probably  in  accident  and  injury.  That  danger  extend* 
to  a  large  proportion  of  the  horses  used.  Comparatiyely  few  horses 
are  more  than  ordinarily  gentle.  Such  horses  might,  and  probably 
would,  pass  quietly  and  safely.  But  with  a  vast  majority  of  horse* 
it  is  otherwise.  They  would  be  sure  to  see  the  object  and  be  more 
or  less  frightened  by  it.  The  danger  is  imminent  that  they  wiU 
become  immanageable,  or  that  something  about  the  Tehide  or  har- 
ness will  give  way,  and  that  an  accident  will  be  the  result.  A  hole 
in  the  road  at  that  place  would  be  far  less  dangerous.  Nine  out  of 
ten  carriages  might  pass  it  without  horse  or  driver  noticing  it.  It 
seen  it  could  be  easily  avoided.  One  out  of  a  large  number  mighty 
by  accident,  get  into  it  and  be  injured.  On  the  other  hand,  the 
tent  in  the  present  case  was  almost  certain  to  frighten  any  horse 
driven  near  it,  and  the  safely  of  those  concerned  depended  largely 
upon  the  skill  of  the  driver  or  strength  of  the  harness.  Take  the 
case  of  Cook  v.  Charlestawn  before  referred  to,  as  another  illustra- 
tion. The  nuisance  there  was  a  dead  horse  in  the  street.  A  horse 
driven  by  was  frightened  and  the  plaintiff  injured.  It  was  heli 
that  he  could  not  recover  inasmuch  as  the  wagon  did  not  actuaUy 
come  in  contact  with  the  obstruction.  Practically  none  but  a  blind 
or  spiritless  animal  could  be  driven  near  enough  to  it  for  such  con* 
tact;  and  those  that  could,  could  be  easily  controlled.  All  others 
would  be  sure  to  avoid  it.  The  chances  of  an  accident  by  actual 
contact  are  small  indeed  when  compared  with  the  chances  by  fright. 
That  decision,  as  it  seems  to  us,  affords  almost  absolute  immunity 
for  one  of  the  most  dangerous  nuisances  that  will  b^  likely  to  ezist. 

We  can  understand  that  the  Massachusetts  cases  make  a  distinc- 
tion between  injuries  resulting  from  actual  contact  with  an  object^ 
and  hijurics  resulting  from  fright  occasioned  by  the  same  object; 
and  that  the  practical  application  of  such  a  distinction  is  free  from 
difficulty.  But  any  other  reason  for  the  distinction  Is  not  so 
apparent. 

It  is  conceded  that  the  object  is  a  nuisance.  It  must  also  be  con- 
ceded that  the  nuisance  in  both  cases  is  the  direct  and  immediate 
cause  of  the  injury,  and  that  the  injury  is  the  natural  and  probable 
consequence  of  the  nuisance.  If  I  strike  a  horse  and  cause  him  to 
run,  whereby  persons  in  the  carriage  are  injured,  I  am  liable  in 
treqiass  for  all  the  damage.  If  by  my  negligence  I  frighten  him 
and  thereby  cause  injury,  I  am  liable  in  case.    If  a  town  or  otbei 
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corporation  by  its  negligence  produce  tha  same  lesalt,  why  should 
it  not  be  liable?  We  must  confess  we  are  oniible  to  discover  any 
good  reason  for  holding  towns  liable  for  injuries  caused  by  ooUia- 
ion  and  not  liable  for  injuries  caused  by  fright.  The  cause  and 
effect  in  each  case  being  the  same,  the  manner  and  detail  ane 
unimportant. 

We  fully  agree  with  that  distinguished  court,  and  so  held  in 
Hewison  v.  New  Haven,  that  there  is  a  large  class  of  nuisances 
which  may  cause  injury  to  persons  in  the  use  of  a  highway,  for 
which  towns  are  not  liable;  and  we  agree  that  there  are  very  many 
objects  which  may  frighten  horses  upon  the  highway,  in  relation 
to  which  no  duty  devolves  upon  the  town,  and,  therefore,  in  case 
of  injury,  no  liability  attaches.  But  the  fact  that  a  horse  may  be 
frightened  at  a  piece  of  paper  or  the  rustling  of  leaves,  is  no  reason 
why  the  town  should  not  remove  a  dead  horse,  or  a  frightful  look- 
ing  tent. 

The  cliaracter  of  the  object,  however,  should  be  such  as  to  make 
the  danger  obvious  and  the  duty  of  the  town  dear.  In  respect  to 
this  no  rule  can  be  laid  down  which  will  indicate  clearly  and  defi« 
nitely  the  line  between  immunity  and  liability.  It  is,  and  must  be, 
from  the  nature  of  the  case,  in  the  main,  a  question  of  fact  for  the 
jury.  We  only  determine  that  such  nuisances  fnay  be  defects; 
whether  they  are  so  or  not,  the  jury,  upon  a  consideration  of  the 
character  of  the  object,  its  situation,  the  amount  of  travel,  and  all 
the  circumstances,  must  determine.  This  question,  like  all  other 
questions  of  negligence,  we  think  may  be  safely  left  with  the  jury. 

In  conclusion,  we  are  satisfied  that  the  law  is,  and  ought  to  be 
so,  that  objects  within  the  limits  of  a  highway,  which  in  their 
nature  are  calculated  to  frighten  horses  of  ordinary  gentleness,  may 
be  nuisances  which  make  the  highway  defective  within  the  meaning 
of  the  statute,  and  which  the  town  or  corporation  charged  with  the 
duty  of  maintaining  the  highway  is  bound  to  remove. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 

Note.  —  In  the  subsequent  case  of  Toun^jv.  The  Ctty  of  New  Haven,  89  Conn.  486,  the 
decision  In  the  foregoing  case  was  adhered  to.  In  that  case  the  horse  was  frightened  by 
a  steam  roller  used  In  repairing  the  street,  and  which  had  been  left  by  the  side  of  the 
street  during  the  suspension  of  work  from  Saturday  to  Monday.  The  roller  was  a 
very  useful  instrument,  but  the  court  held  that  this  made  no  dlilerence  as  to  the  prin- 
ciple of  law.  Carpenter,  J.,  dissented  on  the  ground  that  the  rule  **  should  be  Umited 
to  those  cases  in  which  individuals  have  been  permitted  to  obstruct  the  highway  for 
private  purposes,  or  where  the  object  constituting  the  obstraotioo  Is  In  Itself  «  uaeleM 
nuisance.*'  ~  Kxp. 
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(8»Coiin.ifiO.) 
Trade-mark — proper  name  ae  part  of  trade-ma^k — imUatian  of  tiamp, 

Tbree  brothers  namod  Rogers  had  aoqaired  a  reputation  in  the  manultotnre  of 
plated  spoons  and  forks.  Petitioners  poichased  from  them  the  right  to 
manufacture  and  sell  plated  spoons  and  forks  stamped  with  the  name 
"  Rogers/'  and  thereupon  adopted  and  used  as  their  trade-mark  the  words 
and  figures :  "  1847,  Rogers  Bros.,  A  1."  The  said  brothers  were  also  em- 
ployed by  the  petitioners  in  the  manufacture  of  their  goods.  The  goods  so 
manufactured  and  stamped  with  the  said  trade-mark,  acquired  a  good  reputa- 
tion in  the  market.  Subsequently  three  brothers  of  another  family  named 
Rogers,  not  previously  engaged  in  the  business,  made  an  arrangement  with 
the  respondent  to  manufacture  for  them,  and  also  on  his  own  account,  plated 
si>oons  and  forks.  These  were  stamped, "  C.  Rogers  Bros.,  A  1,"  and  "C. 
Rogers  &  Bros.,  A  1."  It  was  found  that  these  stamps  resembled  the  peti- 
tioners' trade-mark  to  that  degree  that  they  were  calculated  to  deceive,  and 
did  deceive  "  unwary  purchasers ; "  that  large  quantities  of  respondent's 
goods  had  been  sold  by  him  upon  the  reputation  of  petitioners'  goods,  and 
that  respondent  supposed  that  the  resemblance  of  his  stamp  to  the  peti- 
tioners' would  enable  him,  more  readily  to  sell  his  goods.  Held,  that  the 
petitioners  had  a  right  to  protection  in  the  use  of  the  stamp^  **  1847,  Rogers 
Bros.,  A  1,"  as  a  trade-mark ;  and  (2)  that  the  respondent  was  violating  that 
trade-mark  by  using  a  stamp  so  nearly  resembling  the  petitioner's  and  that, 
therefore,  respondent  would  be  restrained  from  using  his  said  stamp,  and 
also  from  using  the  name  "  Rogers  Bros."  Held,  also,  that  the'  use  of  the 
name  "  Rogers  "  would  not  be  restrained.    (See  note,  p,  409.) 

Bill  in  equity  to  restrain  the  use  of  a  trade-mark.  The  court 
resenred  the  case  for  advice.    The  opinion  states  the  facts. 

ff,  B*  HarrUon  and  0.  H.  Flail,  with  whom  was  Hicks,  for 
petitioners,  cited  Oroft  v.  Day,  7  Beav.  84;  JEdleston  t.  Vick, 
23  Eng.  Law  &  Eq.  51,  56,  57;  Rodgers  v.  NowiU,  5  Mann.,  Grang. 
&  Scott,  109;  Curtis  v.  Bryan,  2  Daly,  312;  Walton  v.  Crowley,  3 
Blatch.  440;  DaU  v.  Smithson,  12  Abb.  Pr.  237 ;  Dixon  v.  Gug- 
fenhsim,  3  Am.  Law  Times,  288;  Holmes,  Booth  £  Haydens  y. 
Ebbnes,  Booth  £  Atwood  Manuf.  Co.,  37  Conn.  278,  297,  Stewart 
f.  Smithson,  1  Hilt.  119;  Bradley  v.  Norton,  33  Conn.  157;  Kerr 
on  Injunctions,  478,  481,  483;  MiUington  y.  Fox,  3  Myln?  &  Cr. 
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338;  Coffeen  y.  Brunion,  4  McLean,  516;  Davis  v.  Kendall,  2  R 
I.  566;  Leather  Cloth  Co.  y.  Am.  Leather  Cloth  Co.,  1  Hem.  & 
Mil.  271;  S.  0,,  29  Jur.  613;  FiUey  v.  Faseett,  17  Am.  Law  Reg. 
402;  Boardman  y.  Meriden  Britannia  Co.,  35  Conn.  402,  405; 
Howe  V.  The  Howe  Machine  Co.,  50  Barb.  236;  Congress  Spring  Co. 
V.  High  Rock  Spring  Co.,  57  id.  526;  Sgkes  y.  Sykes,  3  Bam.  & 
Cress.  541;  Lockwood  y.  Bostwick,  2  Daly,  521 ;  Rogers  y.  Taintor, 
97  Mass.  297;  Upton  on  Trade-marks,  52,  53,  73,  79,  204,  207,  and 
cases  there  cited. 

Ingersoll  &  Wright,  for  respondent,  cited  Boardman  y.  Meri- 
den  Britannia  Co.,  35  Conn.  402;  Canal  Co.  v.  Clark,  13  WalL 
311;  Cox's  Trade-mark  Cas.  Appendix,  722;  Churton  y.  Douglass, 
23  Jur.  890;  Holmes,  Booth  £  Haydens  y.  Holmes,  Booth  <£  Atwood 
Manuf.  Co.,  37  Conn.  278;  Leather  Cloth  Co.  v.  Am.  Leather  Cloth 
Co.,  29  Jur.  513;  Partridge  y.  Menck,  2  Sandf.  Ch.  622;  Samuel  y. 
Berger,  24  Barb.  163;  Palmer  y.  Harris,  60  Penn.  St.  156;  Pid- 
ding  y.  How,  8  Simons,  477;  Hobbs  y.  Francais,  19  How.  Pr. 
567;  (koft  y.  Day,  7  BeaY.  84;  Bradley  y.  Norton,  33  Cont-  157; 
Thomson  y.  Winchester,  19  Pick.  214;  Burgess  y.  Burgess,  17 
Jur.  292;  S.  C,  17  Eng.  Law  &  Eq.  260;  Faber  y.  Faber,  49  Barb. 
357;  Eerr  on  Injunctions,  480;  Upton  on  Trade-marks,  9,  25,  26, 
80,  47,  53,  66,  98,  99,  110, 

Cabpeii^teb,  J.  The  report  of  the  committee  contains  an  elaborate 
Btatemefit  of  facts,  many  of  which  are  immaterial  in  themselYCs, 
but  important  only  as  being  CYidential  of  other  facts  which  are 
material;  there  is  also  a  reference  to  a  large  mass  of  documentary 
cYidence  used  on  the  trial,  adl  of  which  is  simply  CYidence  tending 
to  proYe  the  material  facts  in  controYersy.  In  this  connection  we 
may  add  that  many  of  the  questions  discussed  in  the  able  and 
exhaustiYC  arguments  to  which  we  listened,  are  questions  of  fact. 
Of  course  it  is  not  our  proYince  to  decide  such  questions,  and  we 
shall  not  attempt  to  do  so.  We  think,  howcYer,  that  the  essential 
facts  are  sufficiently  found.  They  may  be  stated  in  comparatiYely 
few  words. 

In  1847  three  brothers,  William,  Asa  H.  and  Simeon  S.  Rogers, 
commenced  the  business  of  manufacturing  plated  ware,  especially 
plated  spoons  and  forks.  They  continued  in  that  business  until 
1862,  either  as  partners  under  the  name  of  ^'Sogers  Brothers,'  or 
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in  oonnection  with  certain  joints-tock  corporations^  which  they^  or 
some  of  them,  were  instrumental  in  organizing;  the  principal  of 
which  were  the  **  Bogers  Brothers  Manufacturing  Oompany/'  and 
**  Bogers,  Smith  &  Company/'  of  Hartford,  and  Bogers  &  Brother/' 
of  Waterbury.  The  goods  produced  by  them  were  of  a  superior 
quality,  and  acquired  a  good  reputation  in  market.  In  1862,  they, 
and  said  corporations,  except  the  corporation  of  '' Bogers  & 
Brother,"  of  Waterbury,  had  ceased  to  do  business.  On  the  7th  of 
NoTember,  1862,  they  made  a  contract  with  the  petitioners,  by 
which,  and  by  subsequent  contracts,  the  petitioners  acquired  the 
right,  which  they  now  have,  to  manufacture  and  sell  plated  spoons 
and  forks  with  tiie  name  ''  Bogers ''  stamped  thereon  as  a  compo- 
nent part  of  a  trade-mark.  They  also  became  entitled  to  have,  and 
did  in  fact  have,  the  benefit  of  the  skill  and  experience  of  the  three 
brothers  in  that  department  of  their  business.  They  adopted,  and 
now  use,  as  their  trade-mark,  the  words  and  figures,  ''  1847,  Bogers 
Bros.  A 1,''  which  differs  somewhat  from  the  trade-marks  previously 
used  by  the  Bogers  brothers  or  the  corporations  organized  by -them. 
The  petitioners  have  not  only  preseryed  the  reputation  which  the 
Bogers  goods  had  in  market,  but  they  have  materially  improved 
and  extended  that  reputation;  so  that,  to  some  extent,  they  have  a 
valuable  interest  hi  their  trade-mark,  in  addition  to  the  interest,  if 
any,  originally  acquired  by  contract.  The  Waterbury  corporation 
still  exists,  and  is  doing  a  large  business.  They  adopted  as  their 
trade-marks,  which  are  still  in  use,  **  Bogers  &  Brother,  A  1,''  and 
''  Bogers  &  Bro.,  A  1.''  The  petitioners  now  own  a  large  majority 
of  the  stock  in  that  corporation,  and  are  themselves  carrying  on 
business,  to  some  extent,  in  New  Haven,  in  the  name  of  **  Bogers, 
Smith  &  Company,''  under  the  supervision  of  one  Oeorge  W.  Smith. 
Since  March  16,  1868,  all  the  business  done  in  this  line  by  the 
Bogers  brothers,  or  any  one  of  them,  has  been  for,  or  in  oonnection 
with,  the  petitioners. 

It  was  understood  by  wholesale  dealers  generally  that  goods 
stamped  with  the  petitioners'  trade-mark  were  manufactured  by  the 
petitioners,  under  the  superintendence  of  the  Bogers  brothers,  while 
consumers  generally  understood  that  the  Bogers  brothers  were  them- 
selves the  manufacturers.  Such  understanding  on  the  part  of  the 
consumers  was  hiduced  in  part  by  the  trade-mark,  and  in  part  by 
droulars,  bill-heads,  correspondence,  etc    The  petitioners  adopted 


1^  CONNECTICUT, 


Mafiden  BriUnnia  Compan j  t.  Paxktr. 


Aud  used  the  trade-mark  by  the  consent  of  the  Bogers  brothers,  and 
no  person  or  corporation  has  ever  questioned  their  right  so  to  do. 

In  NoYember,  1866,  three  brothers  of  another  family,  Cephas  B» 
Rogers,  Oilbert  Bogers  and  Wilbur  F.  Rogers,  who  were  then 
engaged  in  manufacturing  coffin  trimmings  under  the  partnership 
name  of  ^'C.  Rogers  ft  Brothers,"  made  an  arrangement  with  the 
respondent,  whereby  he  agreed  to  manufacture  for  them  plated 
spoons  and  forks,  stamped  **  C.  Bogers  &  Bros."  or  **  C.  Rogers 
Bros.  A  1."  The  petitioners  did  not  consent  to  the  use  of  these 
■tamps.  In  March,  1871,  by  a  further  arrangement  between  the  same 
parties,  the  respondent  was  authorized  also  to  manufacture  plated 
spoons  and  forks  on  his  own  account,  bearing  the  stamp  *'  C.  Rogers 
&  Brothers"  or  ^'C.  Rogers'  Brothers."  The  goods  manufactured 
onder  this  arrangement  were  in  fact  stamped  ^*  C.  Rogers'  Bros.  A 1 " 
until  about  the  1st  of  February,  1872,  since  which  time  they  h^ve 
been  stamped  ^'C.  Rogers  &  Bros.,  A  1."  These  stamps,  as  the 
committee  expressly  finds,  *^  resemble  the  petitioners'  trade-mark, 

*  1847,  Rogers  Bros.,  A  1,'  to  that  degree  that  they  are  calculated  to 
deceive,  and  do  deceire,  unwary  purchasers,  and  those  who  buy 
such  goods  hastily,  and  with  but  little  examination  of  the  trade- 
mark ;  and  induce  such  traders  to  believe,  and  they  do  believe,  that 
the  spoons  and  forks  sold  by  the  respondent,  bearing  such  stamps, 
are  manufactured  by  the  same  parties  that  manufacture  spoons  and 
forks  bearing  the  stamps,  '1847,  Rogers  Bros.,  A  1 ;'  but  purchas- 
ers who  read  tlie  entire  trade-mark  on  the  respondent's  goods,  and 
who  know  the  petitioners'  trade-mark,  cannot  be  deceived,  nor  can 
they  mistake  the  respondent's  goods  for  those  of  the  petitioners." 

*  *  •  "  Large  quantities  of  the  respondent's  spoons  and  forks 
have  been  sold  by  him  upon  the  reputation  of  goods  bearing  such 
trade-marks,  to  wit,  'Rogers  Bros.,  A  1 ;'  'Rogers  &  Bros.,  A  1,' 
and  '1847,  Rogers  Bros.,  A  1.' " 

These  are  the  principal  and  most  important  facts.  There  are 
other  facts,  material  to  some  extent,  which  will  be  noticed  in  their 
proper  connection. 

Two  questions  arise  in  this  case  :  1.  Have  the  petitioners  a  right 
to  protection  in  the  use  of  the  stamp,  "  1847,  Rogers  Bros.,  A 1,"  a« 
a  trade-mark  ?    2.  Is  the  respondent  violating  that  right  ? 

1.  The  respondent  contends  that  the  petitioners  are  not  entitled 
to  protection  in  the  use  of  their  trade-mark  on  several  grounds. 
The  first  is,  that  the  name,  "Rogers  Brothers,"  cannot  lawfully  be 
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used  by  the  petitioners  as  a  trade-mark,  for  the  reason  that  long 
before  the  petitioners  commenced  to  stamp  their  goods  with  that 
name,  it  had  been  appropriated  by  other  manufacturers  for  that 
pnrpose,  and  it  was  then  well  known  in  the  market  as  a  brand  for 
the  goods  of  manufacturers  other  than  the  petitioners. 

It  is  necessary  to  obserye  that  the  trade-mark,  in  the  use  of  which 
the  petitioners  claim  protection,  is  not  Bogers  Brothers,"  but 
"Bogers  Bros.,"  with  the  figures  "1847"  prefixed,  and  the  letter 
and  figure  "A  1"  annexed.  The  combination  constitutes  the 
trade-mark.  The  mere  fact  that  the  name,  "  Bogers  Brothers," 
had  been  previously  used  by  other  persons  and  corporations  can- 
not, of  itself,  operate  to  prevent  the  petitioners  from  acquir- 
ing a  right  to  the  use  of  the  same  name  as  a  part  of  their  trade- 
mark. All  the  corporations  which  had  a  right  to  use  that  name 
had  ceased  to  exist  on  the  7th  day  of  November,  1862.  The  corpo- 
ration of  "Bogers  &  Brother,"  of  Waterbury,  were  stamping  goods, 
"Bogers  &  Brother,  A  1,"  and  "Bogers  &  Bro.,  A  1,"  but  such, 
stamps  differ  from  that  of  the  petitioners,  and  the  committee  finds: 
that  the  parties  themselves  regarded  their  respective  stamps  as 
independent  trade-marks. 

The  reputation  which  attached  to  the  Rogers  goods  had  its  origin 
in  the  skill,  taste  and  judgment  of  the  three  brothers.  They  had 
a  right,  superior  to  all  othei-s,  to  avail  themselves  of  tliat  reputa- 
tion. Although  they  had,  in  certain  instances,  imparted  to  certain 
corporations  the  right  to  use  their  name,  yet,  in  every  instaLce, 
that  right  was  connected  with  their  own  services  and  profits.  Every 
such  corporation,  except  the  Waterbury  company,  had  lost  or  sur- 
rendered that  right,  by  ceasing  to  manufacture  goods.  The  right 
to  the  use  of  their  own  name,  therefore,  must  revert  to  the  Bogers 
brothers,  or  we  must  practically  deprive  them,  and,  in  some  meas- 
ure, the  public,  of  all  future  advantage  to  be  derived  from  their 
superior  skill  and  industry.  Policy,  as  well  as  tlie  dictates  of  reason 
and  justice,  require  the  former.  The  fallacy  in  the  argument  of 
the  counsel  for  tlie  respondent  seems  to  be  tliis  :  they  assume  that 
the  petitioners'  trade-mark  is  identical  with  a  trade-mark  adopted 
and  used  by  the  several  partnerships  and  corporations  preceding 
them.  But  it  is  not  a  case  of  a  continuing  trade-mark,  used  by 
successive  partnerships  and  corporations.  It  is  rather  a  question 
relating  to  the  right  of  parties  to  the  use  of  their  own  name  as  a 
component   part    of    several    trade-marks,   used    respectively  by 
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partnerships  and  corporations  with  which  they  are  connected* 
Viewed  in  that  light,  we  see  no  difSculty  in  allowing  these  par- 
ties to  ose  their  own  names  freely,  except  as  their  right  to 
do  so  is  limited  by  their  obligations  to  the  Waterbnry  company. 
That  corporation  only  acquired  the  right  from  two  of  tiie  brothers 
to  use  the  name  "  Sogers  &  Brother, '^  and  '^  Bogers  &  Bro."  That 
right  continues  and  is  entitled  to  protection  as  against  the  parties 
from  whom  it  was  acquired,  and  others  claiming  under  them.  But 
they  do  not  complain;  on  the  contrary,  the  circumstances  are  such 
that  both  they  and  the  petitioners  are  satisfied;  and  we  do  not  see 
that  the  respondent  has  any  cause  of  complaint,  or  right  to  deriye 
any  adyantage  from  the  fact  that  the  trade-marks  of  the  two  par- 
ties resemble  each  other.  We  are  satisfied,  therefore,  that  the 
Messrs.  Bogers  had,  as  against  the  respondents,  a  right  to  the  use 
of  their  own  names,  and  might,  under  certain  legal  restrictions, 
impart  that  right  to  the  petitioners. 

It  is  not  denied  that  the  parties  have  attempted  to  do  so,  uid 
^ave  in  fact  done  so  by  their  several  contracts,  so  far  as  it  may  be 
lawfully  done.  And  that  brings  us  to  the  next  objection  interposed 
by  the  respondent,  which  is,  that  this  has  not  been  done  lawfully, 
lor  the  reason  that  the  name,  as  used  by  the  petitioners  in  their 
trade-mark,  does  not  indicate  the  true  origin  of  the  goods,  and  that 
it  untruthfully  represents  that  the  Bogers  brothers  manufacture  the 
goods. 

The  principle  of  law  underlying  this  objection  is  fully  conceded; 
and  that  is,  that  courts  of  equity  will  not  protect  a  trade-mark 
which  deceives  the  public.  We  do  not  suppose,  however,  that  that 
deception  need  be  of  such  a  character  as  to  work  a  positive  injury 
to  purchasers,  nor,  on  the  other  hand,  that  every  erroneous  impres- 
sion which  the  public  or  a  portion  of  the  public  may  receive,  will 
be  sufficient  to  destroy  the  validity  of  the  trade-mark.  The  ques- 
tion then  is,  whether,  in  this  case,  the  representation  is  of  such  a 
character  as  to  defeat  the  petitioners'  claim  to  protection. 

The  goods  manufactured  by  the  parties  under  their  arrangement 
were  manufactured  under  the  personal  superintendence  of  the 
Messrs.  Bogers,  or  some  of  them,  and  were  the  product  of  their 
skill,  experience  and  judgment.  It  is  unnecessary  to  examine  in 
detail  all  the  evidence  contained  in  the  report  tending  to  prove  this 
proposition.     The  proposition  itself  is  abundantly  established. 

The  first  contract  between  the  parties  provided  that  the  goods 
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Bhould  be  of  a  given  standard  and  quality ;  that  the  Messrs.  Bogera 
should  direct  as  to  the  manner  of  stamping  the  goods;  should 
approve  the  weight,  patterns,  papers,  boxes,  labels,  etc.  *  and  should 
devote  their  time  and  skill  to  the  procuring  of  orders  for  the  sale 
of  the  goods;  that  Simeon  S.  Sogers  should  superintend  the 
weighing  of  spoons  and  forks  before  and  after  plating  to  determine 
whether  they  contained  the  required  quantity  of  silver,  and  should 
devote  his  time,  labor  and  skill  in  the  business  of  cutting  down, 
buffing,  setting,  papering,  boxing  and  labeling  goods.  The  con* 
tract  in  all  these  respects  was  complied  with,  and  to  that  extent  the 
goods  were  manufactured  according  to  the  mind  and  will  of  the 
Bogers  brothers.  It  also  appears  that  William  Sogers  superin- 
tended the  alteration  of  the  petitioners'  dies  (of  which  about  fifteen 
hundred  were  in  use),  devised  new  patterns,  and  to  a  great  extent 
remodeled  the  mechanical  department  of  the  petitioners'  manu- 
factory of  spoons  and  forks,  and  had  the  general  super- 
vision of  that  department  until  the  fall  of  the  year  1865.  He  was 
then  absent  until  March,  1868,  when  he  returned  and  resumed  and 
continued  the  oversight  and  general  superintendence  of  that  depart- 
ment as  before,  until  in  the  winter  of  1870-71,  when  he  became 
incapable  of  doing  so  by  reason  of  ill  health.  Since  that  time  his 
son  has  performed,  to  some  extent,  the  same  duties.  Asa  H.  and 
Simeon  S.  Bogers  also  have  been  employed  most  of  the  time  in  con- 
nection with  this  business.  Now  it  distinctly  appears  that  the 
goods  placed  upon  the  market  under  the  several  contracts  between 
these  parties,  were  not  only  quite  up  to  the  standard  of  the  Bogers 
goods  previously  sold,  but  in  some  respects  were  superior  in  quality 
and  style. 

We  have  thus  referred  to  details  sufficiently  perhaps  to  show 
conclusively  that  the  public  were  in  no  sense  defrauded  by  what- 
ever representation  the  trade-mark  contained,  and  that  such  rep- 
resentation, so  far  as  it  indicated  that  the  Bogers  brothers  were 
the  manufacturers  of  the  goods  in  question,  was,  in  an  im- 
portant sense,  true.  All  that  the  public  or  the  trade  cared 
to  know  was,  that  the  goods  were  the  production  of  their 
skill  and  experience.  That  fact,  as  it  seems  to  us,  clearly  appears. 
The  further  fact  that  the  petitioners  furnished  capital  and 
macninery,  employed  and  paid  laborers,  and  sold  the  goods,  is 
entitled  to  but  little  weight  so  far  as  this  question  is  concerned; 
although  it  shows  that,  in  another  sense,  the  petitioners  were  the 
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mannfactareTs  of  the  goods.  We  are  satisfied  that  there  is  no  such 
misrepresentation  ae  the  cases  contemplate,  which  hold  that  a  trade- 
mark which  states  a  falsehood  is  not  entitled  to  protection.  If  this 
were  not  enough  to  dispose  of  this  ohjection,  we  might  add  that  it 
does  not  clearly  appear  that  the  trade-mark  in  fact  represented  or 
caused  any  one  to  believe  that  the  Bogers  brothers  were  the  manu- 
facturers in  any  other  sense  than  that  just  considered,  which  was, 
so  far  as  we  can  judge,  the  same  sense  in  which  they  had  always 
been  the  manufacturers  since  1853.  Ever  since  then  the  name 
has  been  used  in  yarious  forms,  and  generally  in  such  a  man- 
ner as  to  denote  a  partnership,  while  they  were  in  fact  but  stock- 
holders in  corporations.  Now,  if  we  may  suppose  that  the  public  were 
familiar  with  the  history  of  this  enterprise,  and  the  various  changes 
stated  in  the  report,  we  shall  have  no  difficulty  in  supposing  that 
when  the  petitioners'  trade-mark  appeared,  the  name  denoted  what 
it  had  previously,  that  the  goods  were  manufactured  by  some  com- 
pany or  corporation  with  which  the  Sogers  brothers  were  con- 
nected* 

The  other  branch  of  this  objection,  that  it  did  not  indicate  the 
true  origin  of  the  goods,  refers  mainly  to  the  misrepresentation 
already  considered.  In  other  respects  it  has  no  particular  force. 
Like  all  other  symbols  and  devices  used  as  trade-marks,  its  import 
was  not  at  first  perhaps  fully  understood.  The  effect,  as  well  as 
the  value,  of  a  trade-mark,  is  the  work  of  time  and  experience. 
This,  probably,  was  no  exception  to  the  rule.  However  this  may 
be,  it  seems  to  have  been  well  understood  by  the  trade  at  the  date 
of  this  petition,  that  goods  bearing  that  stamp  were  manufactured 
by  the  petitioners, 

2.  The  next  question  is,  whether  the  respondent,  by  the  manner 
in  which  he  carries  on  his  business,  interferes  with  and  injures  the 
business  of  the  petitioners.  On  this  question  there  is  little  room 
for  doubt  or  argument.  Under  his  present  arrangement  be  com- 
menced stamping  goods,  "  C.  Rogers  Bros.  A  1,"  but  since  Febru- 
ary 1,  1872,  he  has  stamped  them,  '^0.  Rogers  &  Bros.  A  1." 
The  committee  finds  that  these  stamps  resemble  the  petitioners* 
trade-marks  to  such  a  degree  that  they  are  calculated  to  deceive, 
and  do  deceive,  a  class  of  purchasers,  and  that  the  respondent  has 
sold  large  quantities  of  goods  ux)on  the  reputation  of  goods  bearing 
the  stamps  of  the  petitioners  and  of  the  Waterbury  company.  It  is 
also  found  that  the  respondent  had  full  knowledge  of  the  reputa- 
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tion  of  the  Sogers  goods,  and  that  he  supposed  that  the  resemb- 
lance of  his  own  to  the  petitioners'  stamps  would  enable  him  more 
readily  to  sell  his  goods  in  the  markets  of  the  country.  The  fact 
that  he  supposed  he  had  a  legal  right  to  do  so  will  exonerate  him 
from  any  intention  to  do  his  neighbor  a  legal  wrong;  but  his  mis- 
take  as  to  his  legal  rights  does  not  lessen  the  injury  to  the  petition- 
ers. The  fact  that  careful  buyers,  who  scrutinize  trade-marks 
closely,  are  not  deceived,  does  not  materially  affect  the  question. 
It  only  shows  that  the  injury  is  less,  not  that  there  is  no  injury. 
Another  class  of  purchasers,  to  whom  large  quantities  have  been 
sold,  are  deceived.  Such  purchasers,  perhaps,  will  have  no  reason 
to  complain;  as  they,  if  they  are  injured  by  the  deception,  must 
attribute  the  injury  to  their  own  want  of  diligence.  But  the  peti- 
tioners stand  on  entirely  different  ground.  No  amount  of  diligence 
on  their  part  will  guard  against  the  injury.  An  injunction  is  their 
only  adequate  remedy,  and  to  that  we  think  they  are  entitled. 

It  only  remains  for  us  to  consider  the  extent  to  which  the  remedy 
should  be  applied.  The  prayer  of  the  petition  is,  that  the  respond- 
ent may  be  enjoined  from  using  the  stamp,  "  C.  Eogers  Bros.  A  1," 
or  any  stamp  of  which  the  word  "  Eogers  "  or  the  words  "  Eogers 
Bros."  shall  form  the  whole  or  a  part,  and  from  selling  goods  so 
stamped,  or  stamped  with  any  stamp  so  nearly  resembling  the  peti- 
tioners' stamp,  "1847,  Eogers  Bros.  A  1,"  as  to  be  likely  to 
deceive  purchasers.  We  think  the  petition  should  be  granted  so  far 
as  to  Restrain  the  use  of  the  stamp  specified,  and  also  to  restrain 
the  use  of  the  words  "Rogers  Bros.*'  But  the  use  of  the  name 
'*  Eogers"  ought  not  to  be  prohibited.  We  cannot  say  that  every 
use  of  that  name  will  necessarily  infringe  upon  the  petitioners' 
trade-mark.  If  it  may  be  so  used  as  not  to  infringe,  it  would  be 
manifestly  unjust  to  forbid  such  use  by  the  respondent,  inasmuch 
as  his  title  to  the  mere  name  is  as  good  apparently  as  the  petitioners." 
Even  if  the  use  of  the  name  should  in  some  degree  increase  the 
respondent's  sales,  and  thus,  at  least  indirectly  and  remotely,  injure 
the  petitioners,  it  is  an  injury  to  which  they  must  submit,  unless 
there  is  such  resemblance  to  the  petitioners'  stamps  as  to  induce 
purchasers  to  believe  that  they  are  purchasing  the  petitioners'  goods. 
The  use  of  a  prominent  name  in  a  trade-mark  will  necessarily  give 
rise  to  some  embarrassment  of  this  character,  and  those  sensing  it 
must  be  presumed  to  take  the  risk. 

The  respondent  should  also  be  enjoined  from  selling  goods  l»es^ 
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ing  such  stamps  which  were  manufactured  since  the  serrice  of  the 
petition^  or  which  may  hereafter  be  manufactured.  But  we  think 
it  proper  in  the  circumstance  not  to  extend  the  injunction  to  goods 
which  were  already  manufactured  and  stamped  at  the  time  the  suit 
was  01  ought,  or  which  were  in  process  of  manufacture  and  so  far 
adranced  in  the  process  as  to  be  stamped.  These  goods  may  be 
sold  to  purchasers  who  will  not  be  misled  by  the  stamps,  and  an 
absolute  prohibition  of  their  sale  might  do  some  injustice  to  the 
respondent  Without,  therefore,  intending  to  concede  his  right  to 
sell  these  goods  so  as  to  injure  the  petitioners,  we  think  it  proper  in 
the  circumstance  not  to  prohibit  the  sale,  but  to  leave  the  peti- 
tioners to  their  remedy  at  law  for  any  injury  that  may  be  actually 
done  by  the  sale. 

The  general  prayer  that  the  respondent  be  enjoined  from  selling 
goods  stamped  with  a  stamp  so  nearly  resembling  the  petitioners' 
stamp  that  it  is  calculated  to  deceive,  etc.,  is  too  vague  and  uncer- 
tain to  be  of  any  practical  benefit  if  granted.  The  resemblance 
and  deception  are  matters  of  fact  to  be  determined  in  each  case. 
Boardman  v.  Meriden  Britannia  Company,  36  Conn.  207, 

We  advise  the  superior  court  to  render  judgment  for  the  peti- 
tioners to  the  extent  indicated  above. 

In  this  opinion  the  other  judges  concurred. 

NOTB.  —  Under  what  clroumstanoet  one  may  be  restrained  from  the  use  of  his  (firo 
name  is  a  question  of  some  difficulty,  and  one  to  which  it  is,  perhaps,  impossible  to 
give  a  genera]  answer. 

It  is  an  evident  principle  that  one  should  not  be  allowed  to  assume  the  name  of 
another  in  the  same  business,  to  the  injury  of  the  latter.  And  under  certain  circum- 
stances the  courts  will  even  restrain  a  man  from  the  use  of  his  own  name,  as  when  in 
connection  with  it  he  wrongfully  adopts  the  trade-mark  or  device  of  another  of  the 
same  name  in  the  same  business,  or  Is  otherwise  guilty  of  such  affirmative  fraudulent 
acts  as  are  designed  and  will  naturally  have  the  effect  to  deceive  the  public,  and 
induce  them  to  suppose  that  the  wares  of  the  former  are  the  manufacture  of  the 
latter. 

The  earliest  esse  on  this  subject  is  Syket  v.  Sy^es,  8  B.  &  C.  541,  A.  D.  18U.  The  plaintiff 
carried  on  the  business  of  a  shot,  belt  and  powder-flask  manufacturer,  and  marked 
his  goods  *'Sykes'  Patent.**  His  patent  had  been  adjudged  invalid.  Defendants 
afterward  commenced  the  manufacture  of  similar  articles,  and  marked  them  "Sykes* 
Patent "  without  any  pretense  of  having  any  patent.  The  stamp  closely  imitated  the 
plaintiff's.  The  defendants  were  restrained  from  the  use  of  the  words  "  Sykes*  Patent  '* 
and  the  imitative  stamp.  The  next  prominent  case  is  Croft  v.  Day^  7  Beav.  S4,  A.  D. 
1844.  A  blacking  manufactory  had  long  been  carried  on  under  the  firm  name  of  Day 
&  Martin,  at  07  High  Holbom.  The  executors  of  the  survivors  continued  the  business 
under  the  same  name.  A  person  by  the  name  of  Day,  having  obtained  the  authority 
of  one  Martin  to  use  his  name,  set  up  the  same  trade  at  90^  Holbom  Hill,  and  sold 
blacking  as  of  the  manufacture  of  Day  ft  Martin,  90X  Holbom  Hill,  in  bottles  and  with 
libels  having  a  general  resemblance  to  those  of  the  original  firm.  He  was  restrained 
by  ti  Junction.   The  master  of  the  rolls  said :  *'  My  decision  does  not  depend  on  am 
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particular  or  exclusive  right  the  plaintiffs  haye  to  use  the  name  of  Day  k  Martin,  but 
upon  the  fact  of  the  defendant  using  those  names  In  oonnectlon  with  oertaln  clroum- 
Btanoes,  and  In  a  manner  calculated  to  mislead  the  public,  and  to  enable  the  defend- 
ant to  obtain,  at  the  expense  of  Day's  estate,  a  benefit  to  himself,  to  which  he  Is  not  In 
fair  and  honest  dealing  entitled.  Such  being  my  opinion,  I  must  grant  the  Injunction 
restraining  the  defendant  from  carrying  on  that  deception.  He  has  a  right  to  carry 
on  the  business  of  a  blacking  manufacturer  honestly  and  fairly ;  he  has  a  right  to  the 
nse  of  his  own  name.  I  will  not  do  any  thing  to  debar  him  from  the  use  of  that  name 
or  any  other  name  calculated  to  benefit  himself  In  an  honest  way,  but  I  must  prevent 
him  from  using  It  In  such  a  way  as  to  deceive  and  defraud  the  public,  and  obtain  for 
himself  at  the  expense  of  the  public  an  undue  and  Improper  advantage.'* 

Bodgera  v.  Nowiu^  6  M.  6.  &  Scott,  109,  A.  D.  1847.  The  plaintiffs  were  cutlery  manu- 
facturers, and  had  caused  to  be  impressed  on  their  goods  the  figure  of  a  crown  with 
the  letters  V.  and  R.  on  either  side,  and  beneath  it  the  words  "  J.  Rodgers  &  Sons." 
The  defendants  were  cutlers  In  Sheffield,  and  had  in  their  employ  a  man  named  Wil- 
liam Rodgers  whose  father's  name  was  John,  and  this  William  had  two  brothers  in 
Sheffield  who  were  also  cutlers.  Defendants  employed  William  to  manufacture  knives 
similar  in  appearance  to  the  plaintiff's,  and  with  the  same  stamp,  with  only  the  addi- 
tion of  the  word  "  Sheflleld."  The  Judge,  at  the  trial,  directed  the  Jury  that  a  manu- 
facturer has  a  right  of  action  against  one  who  afllxes  to  his  own  goods  the  known  and 
accustomed  mark  of  another,  and  sells  them  upon  a  representation  that  they  arc  of 
the  manufacture  which  such  mark  would  denote  them  to  be,  but  that,  in  order  to 
Justify  a  verdict  for  the  plaintiffs,  they  must  find  that  the  defendants  sold  the  goods 
as  and  for  the  plaintiffs'  goods,  with  intent  to  deceive  and  defraud  the  plaintiffs.  A 
verdict  for  plaintiffs  was  sustained. 

HdOoway  v.  Hdaoway^  18  Barb.  200,  A.  D.  1860.  The  plaintiff,  Thomas  HoUoway,  sold  a 
medicine  known  as  "  Holloway's  Pills."  The  defendant,  Harry  HoUoway,  commenced 
selling  pills  as  "H.  HoUoway's  Pills,"  put  in  boxes,  etc.,  similar  to  the  plaintiff's,  and 
with  a  view  of  passing  off  his  pills  as  the  plaintiff's.  An  injunction  was  granted.  The 
master  of  the  rolls  said :  "The  defendant's  name  being  Holloway,  he  has  a  right  to 
constitute  himself  a  vendor  of  Holloway's  pills  and  ointment,  and  I  do  not  intend  to 
say  any  thing  tending  to  abridge  such  right.  But  he  has  no  right  to  do  so  with  such 
additions  to  his  own  name  as  to  deceive  the  public,  and  make  them  believe  he  is  sell- 
ing the  plaintiff's  pills  and  ointment." 

BwrgesB  v.  Burgest^  17  Bng.  L.  &  B.  257,  A.  D.  1853.  For  more  than  forty  years  John 
Burgess,  father  of  the  parties,  carried  on  business  at  No.  107  Strand,  London.  For  the 
last  twenty  years  of  this  period  and  until  the  father's  death  the  plaintiff  vras  In  part- 
nership with  him.  The  chief  article  of  their  manufacture  was  a  fish  sauce  which  they 
called  **  Burgess*  Bssence  of  Anchovies,"  and  that  title  was  printed  on  their  labels. 
The  defendant  was  employed  for  many  years  on  a  salary  by  his  father  and  brother  In  the 
business.  In  1851  he  sot  up  business  for  himself  at  No.  86  King  William  street,  and  there 
made  and  sold  a  fish  sauce  of  anchovies  which  he  called  "Burgess'Bssenceof  Anchovies," 
and  over  his  door  he  placed  the  sign,  **  W.  H.  Burgess,  late  of  107  Strand,"  and  on  each 
side  of  the  door  he  put  the  sign,  "  Burgess*  Fish  Sauce  Warehouse,  late  of  107  Strand." 
The  vice-chancellor  enjoined  the  use  of  the  words,  "  late  of  107  Strand,"  and  "  Burgess' 
Fish  Sauce  Warehouse,"  but  refused  to  enjoin  the  use  of  the  words  "  Burgess'  Bssence 
of  Anchovies."  This  was  affirmed  on  appeal.  Lord  Justice  Turner  observing :  "It  is 
dear  no  man  can  have  any  right  to  represent  his  goods  as  those  of  another;  but  In  all 
oases  of  this  kind  it  must  be  made  out  that  the  defendant  Is  selling  his  goods  as 
those  of  another.  When  a  person  Is  selling  his  goods  under  his  own  name,  and 
another  person  not  having  that  name  is  using  It,  it  Is  clear  that  he  Is  so  using  It  to 
represent  the  goods  sold  by  himself  as  those  of  another;  but  where  the  two  persona 
have  the  same  name.  It  does  not  follow  that,  because  the  defendant  sells  goods  undei 
his  own  name,  and  It  happens  that  the  plaintiff  has  the  same  name,  he  Is  selling  goods 
■a  the  goods  of  the  plaintiff.*' 

Clark  V.  CZorfc,  25  Barb.  79,  A.  D.  1887.  An  Injunction  had  been  granted  restraining  the 
defendants  from  using  a  certain  devloe  previously  adopted  by  plaintiff  to  deslgnats 
■pool  cotton.   The  plalntliTs  device  contained  the  name  *'  Clark  k  Oo."   The  defend* 
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ants*  was  juBt  like  It  except  the  name  of  **J/Clark,  Jr.,  &  Oo.**  The  In  junction 
restrained  the  defendants  from  using  their  name  as  well  as  the  derlce,  but  In  thli 
respect  It  was  removed.  The  defendants'  right  to  make  and  sell  thread  In  their  own 
name  was  conceded,  but  they  were  ordered  to  express  it  so  as  not  to  appear  to  imitate 
the  plaintiff's.  The  court  said :  "There  will  still  be  a  similarity  between  the  labels  of 
the  two  that  may  mislead  some.  But  this  results  from  two  persons  of  nearly  the  same 
Dame  being  in  the  same  business,  and  the  undoubted  riirht  of  each  to  use  his  own 
name,  and  to  describe  the  article  which  he  sells  by  Its  well-known  name,  but  does  not 
result  from  an  Imitation  of  the  mark  of  the  others." 

Faber  v.  Fdber,  48  Barb.  867,  A.  D.  1867.  Motion  to  continue  injunction  restraining 
defendant  from  using  the  name  Faber  as  a  trade-mark  on  pencils.  The  court  remark : 
''  It  is  unfortunate  for  the  plaintiff  that  he  and  the  defendant  J.  H.  Faber  are  both 
manufacturers  of  lead  pencils  at  and  near  the  same  place  in  Germany,  and  they  both 
have  the  same  name  Faber,  for  it  is  easy  to  see  that  this  circumstance  may  have  been 
and  may  be  an  injury  to  the  plaintiff ;  but  the  defendant  Faber  has  a  right  to  put  or 
Btamp  his  own  name  in  gold,  gilt  or  other  letters  on  his  pencils,  and  on  the  bands, 
wrappers  or  covers  in  which  they  are  put  up,  as  described  in  the  complaint.  And  any 
injury  which  the  plaintiff  has  suffered  or  may  suffer  by  such  use  of  the  defendant's 
name  merely,  must  be  viewed  as  an  Injury  without  remedy."  "  The  maker  had  the 
right  to  put  hia  own  name  on  his  own  pencils." 

Schweitzer  v.  Atkins,  46  L.  J.  B.  (37  N.  S.)  Ch'y,  780,  A.  D.  1868.  Plaintiff  sold  a  prepa- 
ration of  cocoa  labeled  **  Schweitzer's  Cocoatina."  Defendant,  who  had  been  in  his 
employ,  set  up  business  with  a  man  also  named  Schweitzer,  on  money  furnished  by 
plaintiff,  and  sold  a  similar  preparation  of  cocoa,  labeled  "  Schweitzer,  Atkins  &  Co.*s 
Cocoatine."  Held,  a  fraudulent  Imitation,  and  enjoined.  Burgees  v.  Burgess  was  pro- 
nounced '* undoubtedly  the  rule  of  the  court,"  "but  in  that  case,"  say  the  court 
"  there  was  a  distinctive  label." 

James  v.  James,  L.  U.,  13  Eq.  Cas.  421,  A.  D.  1872.  Previous  to  1833  Robert  James,  a 
lieutenant  In  the  army.  Invented  an  ointment  for  horses,  which  became  widely  known 
as  "Lieutenant  James*  Horse  Blister."  It  was  never  patented.  He  died  In  1865,  but 
previously  granted  his  Invention,  and  the  exclusive  right  of  signing  his  name  on  labels, 
to  the  plaintiffs.  The  defendant,  Bobert  Joseph  James,  a  son  of  one  of  the  plaintiffs, 
had  been  employed  by  him  in  the  manufacture,  and  thus  became  acquainted  with  the 
secret,  and  in  1867  began  to  manufacture  an  ointment  and  sell  it  as  "Lieut.  James' 
Horse  Blister."  About  the  same  time  he  dropped  his  second  name  of  Joseph,  and 
put  his  name  Robert  James  on  his  pots  of  ointment.  These  pots.  In  every  particular, 
and  the  directions  for  use,  were  almost  precisely  like  those  of  the  plaintiffs,  but  had  a 
horse's  head  on  the  label.  Defendant's  advertisement  described  the  preparation  as 
"  Lieut.  James'  Horse  Blister,  manufactured  by  Robert  James,  the  grandson  of  the 
inventor,  and  made  by  him  for  several  years  for  Lieutenant  James,"  and  cautioned  the 
public  against  a  spurious  imitation,  and  declared  that  none  were  genuine  without 
the  horse's  head  and  the  signature  Robert  James.  Defendant  also  copied  testimonials 
given  to  the  original  discoverer.  The  court  held^  that  defendant  might  manufacture 
the  blister  and  sell  it  as  the  invention  of  Lieut.  James,  but  must  use  his  whole  name 
and  desist  from  saying  that  none  is  genuine  without  the  horse's  head  and  the  signa- 
ture Robert  James,  and  from  asserting  or  suggesting  that  plaintiffs'  preparation  is 
spurious, 

Wolfe  V.  Bturke^  7  Lans.  151,  A.  D.  1873.  The  plaintiffs  made  gin  labeled  "  Hudson  G. 
Wolfe's  Bell  Schnapps."  Defendants  were  proprietors  of  an  article  known  as  **Udolpho 
Wolfe's  Aromatic  Schiedam  Schnapps."  The  action  was  brought  to  restrain  defend- 
ants from  interfering  with  plaintiffs'  trade  through  threatening  circulars  issued  to  the 
latter's  customers,  and  also  to  prevent  the  defendants  from  restraining  the  plaintiffs' 
sale  by  Injunction.  The  plalntiflft  had  Judgment,  and  the  court  observed :  *'  The  plain- 
tiffs have  the  right  to  use  the  name  of.  Wolfe,  because  it  is  a  part  of  their  firm  name, 
and  is  the  surname  of  the  head  of  the  firm.  A  man  cannot  make  a  trade-mark  of  his 
name  to  the  exclusion  of  a  like  use  of  it  by  another  who  bears  the  same  name,  if  the 
use  by  the  latter  is  fair  and  unaccompanied  by  any  contrivance  to  decelTe."  *'  No 
do^bt  the  use  of  the  words  *  Wolfe '  and  *  Schnapps '  has  facilitated  competition  with 
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the  defendanU,  but^  for  the  reason  stated,  such  competition  cannot  le^ly  be  deemed 
fraudulent  or  unfair."  This  case  has  been  reversed  recently  in  the  court  of  appeals, 
but  the  aboTe  doctrine  was  not  dissented  from.  The  reversal  was  mainly  on  the 
ground  that,  as  schnapps  was  nothing  but  gin,  and  both  parties  were  trying  tc  deceivt 
the  public,  there  was  nothiog  commending  Itself  to  the  protection  of  a  court  of  equity, 
and  the  court  did  not  care  a  snap  for  either  party. 

The  latest  caae  that  has  come  to  our  notice  is  that  of  Meneely  y.  Menuly,  8  N.  Y.  Sop. 
640.  being  a  decision  of  the  general  term  of  the  supreme  court. 

Plainttffn,  who  were  two  brothers,  carried  on  business  at  West  Troy,  Albany 
county,  as  bell  founders,  under  the  name  of  "B.  A.  ft  G.  B.  Meneely."  This  business 
had  been  established  by  the  father  of  plalntilTs,  who  had  acquired  an  extended  repu- 
tation of  great  value  as  a  manufacturer  of  bells,  and  which  bad,  by  his  last  will,  been 
given  to  plaintiffs.  Defendants,  one  of  whom  was  a  brother  of  the  plaintifliB,  after  the 
father's  death,  began  the  manufacture  of  bells  under  the  name  of  Meneely  &  Klmberly, 
at  Troy,  Rensselaer  county.  In  an  action  to  restrain  defendants  from  the  use  of  the 
name  of  '*  Meneely  "  in  the  bell  business,  heUi^  that  equity  would  not  interfere  to  pre- 
vent defendant  Meneely  from  the  use  of  his  own  name  in  such  business,  no  fraud  or 
intention  to  injure  plaintiffs  or  deceive  the  public  being  shown,  even  though  be 
intended  to  derive  advantage  from  such  name ;  (3)  that  there  was  no  such  a  resemblance 
in  the  names  of  the  Arms  as  would  of  itself  tend  to  deceive  the  public  or  indicate  a 
fraudulent  purpose ;  (8)  that  the  location  of  defendant's  business  was  not  of  itself  evi- 
dence of  an  attempt  to  deceive  the  public,  or  an  interference  with  plaintiff's  business. 

Defendant  Meneely,  by  the  same  will  through  which  the  plaintiffs  obtained  the  busi- 
ness and  Its  good  will,  was  given  a  bequest,  which  he  accepted.  Held,  that  he  was  not 
thereby  precluded  from  the  use  of  his  name  in  the  business  of  bell  founding. 

Miller,  P.  J.,  who  delivered  the  opinion  of  the  court,  said :  **  I  am  inclined  to  think 
that  in  this  respect  he  committed  no  wrong,  and  that  he  had  a  perfect  right  to  use  hia 
own  name  in  his  own  business,  even  although  that  name  was  the  same  as  the  one  used  by 
the  plaintiffs,  and  the  business  precisely  of  the  same  character.  It  would,  it  seems  to 
me,  be  extremely  Inequitable  to  allow  some  members  of  a  family  to  deprive  others  of 
the  rights  acquired  by  a  common  inheritance,  and  to  say  that  the  family  name  rhould 
not  be  employed  by  one  because  it  might  interfere  with  others—  in  other  words,  to 
deprive  a  man  of  the  right  to  earn  a  livelihood  in  the  name  of  his  father  and  in  the 
pursuit  of  the  only  business  which  that  father  had  been  engaged  in,  or  the  son  had 
been  instructed  to  follow. 

'^The  law  does  not  sanction  any  such  injustice,  and  so  far  as  I  have  been  able  to  dis- 
cover, none  of  the  reported  cases  go  to  the  extent  of  holding  that  a  court  of  equity 
will  interfere  to  prevent  the  use  of  a  family  name  in  the  pursuit  of  a  lawful  business 
under  circumstances  similar  to  those  which  are  presented  in  the  case  at  bar.  In  most 
cases,  and  I  am  Inclined  to  think  that  there  is  no  exception  to  this  rule,  the  power  of 
the  court  has  only  been  interposed  where  there  has  been  fraud  or  deceit  practiced,  or 
where  some  false  or  fraudulent  device  has  been  employed  to  Injure  and  interfere  with 
the  business  of  another  and  to  impose  upon  the  public.  A  brief  reference  to  some  of 
the  leading  cases  which  are  relied  upon  will,  I  think,  sustain  this  view." 

There  are  several  interesting  French  oases  cited  In  Brown  on  Trade-marks.  The 
principle  of  all  of  them  Is  thus  expressed  in  one :  ^'  Every  person  has  a  right  to  use  his 
patronymic  in  commerce  as  In  any  thing  else,  subject,  however,  to  being  distinguished 
as  much  as  possible  from  any  other  in  the  same  trade." 

This  author  also  remarks:  "The  rule  Is,  that  a  man  cannot  turn  his  name  into  a 
trade-mark.  Any  other  rule  would  lead  to  most  absurd  consequences.  There  are 
several  dicta  the  other  way,  but  they  must  be  attributed  to  a  loose  habit  of  speech,  or  a 
want  of  acquaintance  with  the  indispensable  requisites  of  the  technical  mark." 
"  John  Jones  cannot  claim  the  right  to  an  exclusive  use  of  his  mere  name  to  mark  his 
merchandise,  consisting  of  boots  and  shoes;  for  any  other  person  of  the  same  name 
tteoling  In  the  same  class  of  merchandise  has  as  good  a  right  to  so  mark  his  goods. 
But  if  one  form  his  name  into  an  anagram,  or  form  a  cross  or  orescent,  or  any  othei 
fancy  figure  of  his  name,  then,  by  the  singularity  of  formation.  It  acquires  an  Individ- 
■ality,  and  ceases  to  be  merely  his  name  and  becomes  a  lawful  mark.*' 
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We  believe  we  hsTe  cited  erery  oeee  In  point  on  the  queetion.  There  ere  MTem] 
eases  In  which  corporations  have  been  the  parties  Bought  to  be  restrained,  which  of 
course  stand  on  a  different  footing  from  natural  persons,  for  the  persons  forming  a 
new  corporation  designated  like  another  corporation  already  formed  In  the  same 
business,  are  chargeable  with  assuming  a  name  that  does  not  belong  to  them.  In  one 
of  these  cases  the  element  of  fraud  or  falsehood  entered  (BaUheBon  t.  Bateheilor 
ManufaeturinQ  Co.  and  otiMrs,  not  reported.  In  Vermont),  and  In  the  other  the  element 
of  estoppel  by  contract  (Hotnea  cmd  others  v.  Hcime»%  eU^  Manufaetu/ring  Co.,  87  Conn. 
178;  9  Am.  Rep.  384) ;  but  In  neither  of  these  cases  was  any  thing  said  or  adjudged  In 
conflict  with  the  general  doctrine  In  the  cases  of  Individuals  which  we  have  cited.  In 
Nev^  V.  Ortoon  Ctntral  RaOway  Co.,  1  Deady,  600,  a  corporate  name  was  held  to  be  a 
trade-mark,  and  the  defendants  were  enjoined  from  using  the  name  '*  The  Oregon 
Central  Railway  Co.,"  there  being  a  prior  corporation  having  that  name. 

It  seems  to  us  that  confusion  has  sometimes  arisen  from  a  failure  to  distinguish 
between  Infringements  upon  a  trade-mark  and  mere  competition  in  trade.  In  our 
view,  such  cases  as  the  Faber  and  Meneely  cases  are  not  trade-mark  cases  in  any  sense, 
but  simply  cases  of  alleged  unfair  competition  in  trade.  In  the  case  of  imitation  of  a 
trade-mark,  the  proprietor  will  be  protected  whether  the  imitation  be  fraudulent  or 
Innocent.  The  damage  to  him  is  the  same  in  either  event.  But  in  the  case  of  alleged 
unfair  competition  In  trade,  the  fraudulent  Intent  must  be  conclusively  shown.  It  Is 
not  enough  that  the  public  are  deceived  or  liable  to  be  deceived ;  the  court  must  be 
satisfied  that  the  deception  is  contrived  and  intended  before  It  will  punish  a  man  for 
causing  it. 

We  think  we  are  warranted  in  deriving  this  conclusion  from  these  cases :  A  man 
has  a  right  to  the  free  and  unrestricted  use  of  his  own  name  in  trade  or  manufacture, 
notwithstanding  another  of  the  same  name  may  have  previously  set  up  the  same 
business  in  the  same  locality,  and  acquired  a  celebrity  for  his  goods,  unless  the  former 
In  connection  with  his  own  name  uses  some  mark  or  device  which  has  become  the 
property  of  the  latter,  or  is  otherwise  guilty  of  afflrmatlve  acts  designed  to  deceive  the 
public  and  Induce  them  to  believe  that  the  goods  of  the  former  are  the  goods  of  the 
latter,  and  in  such  cases  the  use  of  such  mark  or  device  or  the  praotloe  of  such  aoti 
will  be  restrained,  but  not  the  use  of  the  name.--Rap. 


BUELL  Y.   FlOWBBS. 

(80  Conn.  40. ) 

Satitfaeiion  -^payment  of  debt  aflvr  tertics  <(f  lariC 

After  the  seryice  of  a  writ,  but  before  the  Bession  of  the  court,  defendant  paid 
the.  debt,  which  plaintiff  received  In  fall  of  the  debt ;  but  no  coata  weia 
paid,  though  demanded  by  the  plalntlflf.  Held,  that  the  plaintiff  oonld  not 
afterward  proceed  for  nominal  damages  and  ooata. 

Assumpsit  on  a  promissory  note.  The  defendant  pleaded  the 
general  issue  with  notice  that  ho  would  give  in  eyidence  that  after 
the  debt  sued  on  became  due^  and  after  the  commencement  of  the 
Buit,  the  defendant  paid  the  plaintiff  the  full  amount  of  the  debt^ 
principal  and  interest,  and  that  the  same  was  accepted  by  the 
plain  tiiL 
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The  court  f onnd  the  following  facts :  The  plaintiff  was  at  the  time 
of  the  commencement  of  the  action  the  equitable  and  bona  fide 
owner  of  the  note  described  in  his  declaration.  He  was  also  the 
assignee  of  a  certain  mortgage  given  by  the  defendant  to  secure  the 
note^  and  simultaneously  with  the  present  action  brought  an  action 
of  ejectment  for  the  land  mortgaged  and  a  bill  of  foreclosure^  all 
three  suits  being  against  the  defendant  and  returnable  to  the  same 
court.  It  was  proved  by  evidence  introduced  by  the  defendant, 
without  objection  from  the  plaintiff^  that  on  December  19>  1871» 
the  first  day  of  the  term^  shortly  before  the  opening  of  the  courts 
the  defendant's  attorney  paid  to  the  plaintiff's  attorney  the  costs  of 
the  ejectment  and  foreclosure  suits^  and  the  amount  due  on  the  note, 
taking  the  following  receipt,  which  was  signed  by  the  plaintiff's 
attorney :  "  New  Haven,  December  19,  1871.  Eeceived  of  Artemaa 
Flower  1573.16  in  full  of  principal  and  interest  to  date  on  note 
for  $500  of  A.  Flower  to  S.  H.  Scranton,  dated  July  11th,  1868, 
assigned  to  J.  S.  Buell ;  also  $11.67  costs  of  an  action  for  a  fore- 
closure, aud  $8.89  costs  of  an  action  of  ejectment,  brought  on  a 
mortgage  given  to  secure  said  note  to  the  Superior  Court,  New 
HaTen  County,  December  term,  1871 ;  which  actions  are  to  be 
no  app^d."  Payment  of  the  costs  of  the  present  action  was  re- 
quested and  refused.  The  note  was  retained  by  the  plaintiff's  at- 
torney, and  is  still  in  his  possession.  The  plaintiff  claimed  that  he 
was  entitled  to  a  judgment  for  nominal  damages  and  costs,  and  the 
question  as  to  what  judgment  should  be  rendered  was  reserved  for 
the  advice  of  this  court. 

Baldwin^  for  plaintiff. 

R.  2>.  Smithy  for  defendant. 

« 

Pabk,  J.  The  plaintiff  contends  that  the  special  matter  ol 
defense  set  forth  in  the  defendant's  notice  under  the  general  issue 
could  not  be  given  in  evidence  in  that  state  of  the  pleading,  out 
that  it  was  necessary  for  the  defendant  to  plead  it  specially  in  bar 
of  the  further  prosecution  of  the  suit,  inasmuch  as  it  is  matter 
that  had  arisen  since  the  suit  was  brought ;  that  the  issue  between 
the  parties  raises  the  question  whether,  at  the  time  the  suit  was 
commenced,  the  plaintiff  had  a  good  cause  of  action,  and  that^ 
therefore,  matter  which  may  have  subsequently  arisen  does  not 
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tend  to  disprove  the  issue.  This  may  be  true  in  theory^  but  we 
think  that  since  the  statute  of  1848>  a  notice  under  the  general 
issue  has  all  the  force  of  a  special  plea  and  supplies  its  place. 

The  statute  declares  that  the  defendant  may  give  in  evidence, 
under  the  general  issue,  any  special  matter  of  defense,  according 
to  the  nature  of  the  action,  but  that  he  shall  not  give  in  eyidence 
any  defense  consistent  with  the  truth  of  the  material  allegations  of 
the  declaration,  unless  at  the  time  of  pleading  he  shall  file  notice 
thereof  in  writing.  Under  such  issue  the  statute  seems  to  authorize 
the  admission  of  any  defense  which  may  exist  to  the  merits  of  the 
case,  provided  the  defendant  gives  notice  of  the  same  in  writing  at 
the  time  of  pleading.  He  does  not  seem  to  be  confined  to  matters 
of  defense  existing  at  the  time  the  suit  was  brought,  and  no  good 
reason  can  be  given  why  he  should  be.  The  plaintiff  in  this  case 
was  as  much  apprised  of  the  grounds  of  defense  by  the  notice  that 
was  given,  as  he  possibly  could  have  been  by  a  special  plea  in  bar 
to  the  further  maintenance  of  the  suit ;  and  why  should  he  com- 
plain ?  He  does  not  pretend  that  any  advantage  has  been  taken  of 
him,  or  could  have  been  taken,  but  stands  on  the  merest  techni- 
cality. We  think  in  these  days  of  judicial  progress,  such  techni- 
calities must  give  place  to  sounder  principles,  unless  some  good 
reason  can  be  given  for  adhering  to  them,  which  we  fail  to  see  in 
the  case  at  bar.  The  recent  case  of  Ayer  v.  Ashniead,  31  Conn. 
447,  assumes  that  notice  under  the  general  issue  is  a  proper  mode 
of  procedure  in  a  case  like  the  one  under  consideration.  We  think, 
therefore,  there  is  nothing  in  this  objection. 

The  remaining  question  in  the  case  is  clearly  governed  by  the 
case  of  Ayer  v.  Ashmead,  just  referred  to,  and  that  of  Canfield  v. 
The  Eleventh  School  District,  19  Conn.  529.  Those  cases  expressly 
decide  that  costs  in  the  progress  of  a  case  in  court  are  incidental 
to  the  debt  or  damages  sought  to  be  recovered ;  and  that  if  the 
debt  or  damages  are  paid  to  the  plaintiff,  and  accepted  by  him  to 
his  full  satisfaction,  so  that  there  can  be  no  further  claim  for  any 
portion  of  the  debt  or  damages  as  such,  the  costs  which  may  have 
been  made  in  the  prosecution  of  the  suit  cannot  be  afterward 
recovered  by  the  plaintiff.  The  principle  of  these  cases  appears  to 
be  sound,  and  applies  to  the  case  at  bar.  It  is  not  pretended  that 
the  costs  in  controversy  in  this  case  are  an  independent  claim 
against  the  defendant,  but  it  is  conceded  that  it  is  necessary  for  the 
plaintiff  to  recover  judgment  of  some  amount  as  debt  or  damage 
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before  there  can  be  a  recovexj  ai  the  costs  that  have  been  made. 
But  the  debt  has  been  paid,  and  the  payment  has  been  voluntarily 
accepted  in  full  satisfaction  of  all  that  is  due  the  plaintiff  as  a  debt^ 
and  on  what  principle  can  he  be  entitled  to  recover  something  more 
as  debt  or  damages  P  The  voluntary  acceptance  of  money  in  full 
pajrment  of  the  debt  operates  as  a  discha,rge  pf  the, debt,  and 
consequently  as  a  discharge  of  the  oost  incident  to  the  debt  which 
otherwise  he  would  have  been  entitled  to  recover.  The  tender  of 
the  debt  by  the  defendant  without  a  tender  of  the  costs  that  had 
been  made,  would  not  have  had  this  effect  It  is  the  voluntary 
acceptance  of  the  money  as  a  full  payment  of  the  debt,  that  operates 
to  discharge  the  costs,  which  until  judgment  are  only  an  incident 
of  the  debt 

A  majority  of  the  court  are  of  opinion  that  the  plaintiff  himself 
has  put  it  out  of  his  power  to  recover  the  costs  in  controversy,  and, 
therefore,  advise  the  sui^erior  court  to  render  judgment  for  the 
defendant 

In  this  opinion  Cabpenteb  and  Fostbb,  JJ.,  ooncurred*  8bt- 
MOUB,  J.,  diflsented  on  the  last  point 
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LiBd  waa  Mlsed,  oonfiacated  and  lold  under  the  Act  of  Gon^xeM  of  Jnly  17, 1879^ 
proTiding  for  the  selsure  and  oonfiocation  of  '*  the  property  of  rebela.**  Held, 
that  onlj  the  life  estate  waa  aelied  and  aold,  and  that  a  State  atatute  limit- 
ing the  right  of  action  in  each  caaea  woold  not  bak  Uie  right  of  the  reTer> 
■ioner  to  reooTer  poaaeaaion  of  aneh  land  after  the  termination  of  the  life 
eatate. 

Bjbctiibkt  by  William  McLain  for  one  hundred  and  eixty  acreg 
of  land.    The  court  found  the  following  facts: 

On  the  9th  day  of  June,  1863,  Levi  MoLain  was  the  owner  in 
fee-simple  of  the  land  in  controversy.  On  that  day  a  decree  waa 
duly  entered  in  the  United  States  district  court,  confiscating,  con- 
demning and  forfeiting  said  land  to  the  United  States,  under  the 
proyisions  of  the  act  of  congress  of  July  17,  1862.  In  the  war- 
rant of  seizure,  libel  of  information,  and  decree,  said  Levi  McLain 
was  alleged  to  be  the  owner.  Bleven  days  iherefifter,  and  on  June 
SO,  1868,  said  McLain  died  in  the  Oonfederate  serrice,  leaving 
plaintiff  as  sole  heir.  On  December  4, 1863,  a  writ  of  venditiom 
tsgfOfuu  was  issued,  and  by  virtue  thereof  said  land  was  sold  to  D. 


JANUABY  TBBM,  187L  419 

r  • 

Dewej  ▼•  MeLiln. 

A.  Dewey,  the  defendant  The  sale  was  oonfirmed  April  18, 
1864.  The  marshal  executed  a  deed  to  defendant  April  22, 1864, 
who  immediately  took  pos^ssion  and  has  held  it  ever  sinoe.  The 
plaintiff,  William  McLain,  is  aged  about  thirteen  years,  and  is  the 
son  and  only  heir  at  law  of  said  Levi  McLain. 

The  defendant,  in  his  answer,  and  at  the  trial,  alleged  that  the 
claim  of  the  plaintiff  was  barred  by  the  limitation  law  of  Febmary 
20, 1864.     This  act  is  as  follows: 

'^  SBcnoK  1.  In  all  cases  where  property,  ¥eal  or  personal,  or 
moneys  or  choses  in  action,  secured  by  mortgage  or  unsecured,  are 
or  have  been  seized  and  confiscated  by  process  of  law,  under  the  act 
of  congress  entitled  'An  act  to  suppress  insurrection,  to  punish 
treason  and  rebellion,  to  seize  and  confiscate  the  property  of  rebels, 
and  for  other  purposes,'  approved  July  17, 1862,  or  any  amendment 
thereto,  all  persons  owning  or  claiming  to  own  such  property, 
moneys  or  choses  in  action,  or  to  have  any  right,  title  or  estate 
therein,  at  or  before  the  time  the  same  was  so  seized  under  such  act 
of  congress,  and  their  assigns  and  legal  representatives  shall  be  for- 
ever barred  from  instituting  suit  in  any  court  in  this  State,  setting 
up  or  claiming  any  right  in  the  same,  as  against  the  judicial  decree 
of  condemnation  thereof,  or  when  the  same  is  in  the  hands  of  any 
purchaser  or  sub-purchaser  under  said  judicial  decree,  unless  said 
suit  shall  be  instituted  within  the  following  periods,  to  wit:  As  to 
all  such  property,  moneys,  choses  in  action  heretofore  seized  and 
judicially  condemned,  the  time  limited  for  the  institution  of  such 
suit  shall  be  six  months  after  the  taking  effect  of  this  act,  and  not 
thereafter;  and  as  to  all  property,  moneys,  or  choses  in  action  here- 
after so  seized  and  judicially  condemned,  the  time  limited  for  the 
institution  of  such  suit  shall  be  six  months  after  such  decree  of 
condemnation  shall  have  been  rendered,  and  not  thereafter.  **  Laws 
of  1864,  p.  154;  Oen.  Stat.,  p.  550. 

The  district  court  held  that  the  action  was  not  barred,  and  upon 
the  facts  found  gave  judgment  for  the  plaintiff  for  the  recovery  of 
the  land«    The  defendant  brought  petition  in  error  for  review. 

Clough  d  Wheaty  for  plaintiff  in  error. 

C.  K.  OUchristy  for  defendant  in  error. 

BnfiWEB,  J.  [after  deciding  a  question  of  practice.]  The  »thei 
and  graver  question  is  this  :  Is  the  claim  of  the  plaintiff  ba^ 
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the  limitatioxi  km  of  Pebruary  20,  1864  ?    The  oonfiscation  pro- 
eeedin^^  under  the  hmot  congress  approved  July  IT,  1862  (ch.  195> 
Mcta  of  aecond  fiession,  37th  congress,  p.  313,  and  explanatory  joint 
resolution,  p.  361),  reach  only  the  life  estate.    This  is  settled  by  the 
decision  of  the  supreme  court  of  the  United  States  {Bigelow  y.  Far- 
rest,  9  WalL  339),  and  being  a  construction  of  a  statute  of  the 
United  Btates,  we  iollow  that  decision*    The  decree  of  June  9, 
1863,  therefore,  divested  Levi  McLain  of  his  life  estate,  and  vested 
the  same  in  .tiie  Qpiited  States*     That  life  estate  was  all  the  United 
States  had  to  aell ;  all,  we  must  prasume,  as  we  have  not  the  writ 
befcse  us,  it  attempted  to  sell,  and  all  that  Dewey  could  or  did  pur- 
atuuae.     True,  he  purchased  after  the  life  estate  had  in  fact  termi- 
nated ;  but  his  purchase  relates  back  to  the  decree ;  he  bought 
what  that  ordered  sold ;  he  took  possession  under  that     Obtaining 
possession  throu^  a  sale  under  that  decree,  his  rights  are  deter- 
mined thereby.    Entering  into  possession,  then,  as  the  claimant  of 
.a  life  estate,  his  possession  was  not  adverse  to,  but  consistent  with 
.And  in  subordination  to  the  rights  of  the  reversioner.    Will  such  a 
.  possession  set  a  statute  of  limitations  to  running  ?    Ordinarily  not. 
In  the  case  of  JS^irk  v.  Sftiith,  9  Wheat.  241,  Majelshall,  C.  J.,  says 
•  one  of  the  rules  applicable  to  limitation  laws  ''which  has  been 
recognized  in  the  courts  of  England,  and  in  all  others  where  the 
:  rules  established  in  those  courts  have  been  adopted,  is,  that  posses- 
.sion,  to  give  title,  must  be  adversary — the  word,  indeed,  is  not  to 
the  found  in  the  statutes,  but  the  plainest  dictates  of  common  jus- 
tice require  that  it  should  be  employed."     ''  It  would  shock  that 
aanse  of  right  which  must  be  felt  equally  by  legislators  and  judges, 
if  a  possession  which  was  permissive,  and  entirely  consistent  with 
the  title  of  another,  should  silently  bar  that  title.     Several  cases 
have  been  decided  in  this  court  in  which  the  principle  seems  to  have 
been  considered  as  generally  acknowledged,  and  in  the  State  of 
.FeoaQsylvania  particularly  it  has  been  expressly  recognized.     To 
allow  a  different  construction  would  be  to  make  a  statute  of  limita- 
tions a  statute  for  tlie  encouragement  of  fraud — a  statute  to  enable 
one  man  to  steal  the  title  of  another  by  professing  to  hold  under  it. 
No  laws  admit  of  such  a  construction." 

In  the  case  of  Ziller  v.  Eckhart,  4  How.  389,  the  supreme  court 
of  the  United  States  says,  that  where  "possession  was  originaUy 
taken  and  held  in  subserviency  to  the  title  of  the  real  owner,  a  clear, 
positive,  and  continued  disclaimer  and  disavowal  of  the  title,  and 
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assertion  of  an  ad^aiie  right,  and  to  be  biooght  hame  to  the  party,, 
are  indispensable  before  any  foundation  can  bo  laid  for  tihe  operas 
tion  of  the  statute,  otherwise  the  grossest  injustice  might  be  prac- 
ticed ;  for,  without  such  notice,  he  might  well  rely  upon  the  Mo- 
ciary  relations  under  which  the  possession  was  originally  taken,  aaid 
held,  and  upon  the  subordinate  character  of  the  poflseflsiaa.  aa  the 
legal  result  of  those  relations." 

The  supreme  court  of  Dlinois,  in  the  case  of  Tufrner  t.  Chambm^ 
lift,  15  IlL  273,  says  :  '^To  constitute  au  adverse  poteesoon  sndUr 
cient  to  defeat  the  right  of  action  of  the  party  who  has  the  legat 
title,  the  possession  must  be  hostile  in  its  inceptiofiy  and  sd  continiiflt 
without  interrupticm  for  the  period  of  twenty  yestrs^  It  muat  be  a» 
actual,  visible  and  exdiisive  possession,  acquired  and  reki,ined  under 
the  claim  of  title  incensiitent  with  that  of  the  true  owner. 

In  Smith  v.  Burtis,  9  Johns.  180,  the  court  says:  "ThepoaseB- 
sion  for  ever  so  long  a  time,  stripped  of  the  eircamstance  that  it  is 
unaccompanied  with  the  claim  of  the  eiUire  title,  will  not  anwimt  to 
an  adverse jfossession,  barring  those  wJio  lutve  tlie  real  mid  legiHmaU 

titu:' 

In  Jackson  v.  Parker,  3  Johns.  Cases,  124,  the  court  says:  ''An 
entry  adverse  to  the  lawful  possessor  is  not  to  be  presumed.  It 
must  appear  by  proof."  ♦  *  *  "The  statute  of  limitations 
cO'uld  not  begin  to  run  until  the  possession  of  the  defendant  was 
avowedly  held  in  opposition  to  the  right  of  the  heirs." 

But  plaintiff  in  error  claims  that  this  being  a  proceeding  in 
rem,  the  decree  starts  the  statute  above  quoted,  that  ''the  time 
limited  for  the  institution  of  such  suit  shall  be  six  months  after 
such  decree  of  condefmnation  shall  have  been  rendered,  and  no4 
thereafter."  But  against  a  claim  to  what,  does  the  running  of  the 
statute  create  a  bar?  Obviously,  where  by  the  lapse  of  time  from 
a  decree  a  party  is  barred  from  asserting  a  claim,  it  should  be 
simply  a  claim  to  that  taken  by  the  decree.  Here  all  taken  by  the 
decree  was  a  life  estate.  A  fair  and  natural  construction  of  the 
statute  would  be,  that  the  six-months'  limitation  only  barred  a 
claim  to  that  life  estate,  or  some  interest  therein.  The  language 
is  this:  "All  persons  owning  or  claiming  to  own  such  property, 
money,  or  choses  in  action,  or  to  have  any  right,  title,  or  estate 
therein,  and  their  assigns  and  legal  representatives  *  *  *  ghall 
be  forever  barred  from  ♦  *  *  setting  up  or  claiming  any  right 
in  the  same."     The  revemrioner  does  not  "own"  the  life  estate- 
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has  no  *'  right,  title,  or  estate  "  therein.  He  does  not,  in  this  action, 
set  up  or  claim  any  right  in  the  life  estate.  He  is  seeking  to  enforce 
his  right,  as  reversioner,  to  the  possession -7- a  right  which  did  not 
commence  till  after  the  termination  of  the  life  estate,  till  every 
mterest  seized  or  a£Eected  by  the  decree  was  at  an  end.  If  he  were 
.  seeking  to  recover  the  rents  and  profits  which  accrued  during  the 
life  estate,  the  bar  of  the  statute  might  be  good.  Any  other  con- 
struction would,  except  in  cases  where  the  party  against  whose 
property  the  proceedings  were  had  died  within  six  months  after  the 
decree,  operate  to  deprive  the  reversioner  of  his  estate  without  his 
day  in  court,  and  would  therefore  be  unconstitutional.  He  could 
not  bring  suit  to  set  aside  the  decree  during  those  six  months, 
because  his  title  is  not  affected  by  that  decree ;  nor  to  recover  the 
possession  of  the  land,  forhe  has  no  right  to  the  possession  till  the 
termination  of  the  life  estate.  Thus,  during  the  six  months  he 
would  have  no  rights  to  present,  and  after  the  six  months  his  rights 
would  be  barred  by  the  statute.  That  would  in  effect  deprive  him  of 
his  reversion,  without  ever  having  a  day  in  court.  This  transcends 
the  power  of  the  legislature;  and  if  the  act  required  this  con- 
struction it  would  be  as  to  such  a  party  unconstitutional  and  void. 
But  the  construction  we  have  indicated  above,  as  the  fair  and 
natural  one,  obviates  this  diflSculty.  The  legislature,  aware  that 
only  the  life  estate  could  be  taken  in  such  proceedings,  determined 
that  whoever  contested  for  that  life  estate  as  against  the  decree 
should  do  it  speedily.  This  justifies  the  reasonableness  of  the  time 
given  by  the  statute,  only  six  months,  as  well  as  the  absence  of  all 
exceptions  on  account  of  minority  or  other  disability.  A  person 
buying  at  a  confiscation  sale,  bought  the  life  estate,  and  unless 
such  interest  was  questioned  within  six  months  from  the  decree, 
his  title  thereto  became  absolute,  and  he  was,  during  the  existence 
of  such  life  estate,  entitled  to  the  possession  and  all  the  benefits 
thereof.  But  when  the  life  estate  terminated,  if  he  would  claim  as 
against  the  reversioner  the  protection  of  the  limitation  laws,  it 
must  be  by  an  adverse  possession,  continued  for  the  length  of  time 
prescribed  by  the  ordinary  limitation  laws.  The  language  of  Judge 
Strong  in  the  case  of  Bxgelow  v.  Forrest,  hereinbefore  cited,  tliough 
not  based  upon  the  same  question  as  here  presented,  is  nevertheless 
forcible  in  its  application  to  it.  He  says:  '^Was  he  therefore 
barred  from  maintaining  the  ejectment?  The  land  was  not  seized 
or  condemned  for  any  act  of  his.     He  had  no  interest  in  it  when  it 
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was  declared  forfeited.  He  could  not  haye  been  heard  in  opposition 
to  the  decree  of  forfeiture.  That  proceeding  wad  wholly  inter  aUaa 
partes.  U,  theref ore,  he  is  not  at  liberty  to  assert  his  claim,  he  is 
denied  the  right  to  his  property  without  trial,  without  any  pro- 
cedure in  due  course  of  law,  and  the  practical  effect  of  the  bur  is  to 
assure  to  the  purchaser  at  the  marshal's  sale  the  enjoyment  of  the 
property  after  his  right  has  expired,  and  to  give  him  by  estoppel  a 
greater  estate  than  he  purchased.  No  construction  of  the  act  of 
congress  that  works  such  results  can  be  accepted.''  For  these 
sons  the  judgment  must  be  aflirmed. 

All  the  justices  concurring. 


Pbbll  y.  HoDokald. 

(lKMxm.4M.) 

MwtMpai  eerparatieni-^caurti  take  judicial  naike  tf  aeU  enoHng, 

Acts  oreating  municipal  oorporations  are  public  actSi  of  which  courts  wiU  takt 

notice  without  proof. 

AcriOK  for  false  imprisonment  by  Lewis  Prell  against  McDonald, 
mayor,  and  Files,  deputy  marshal,  of  the  city  of  Fort  Scott.  Justi- 
floation  under  an  ordinance  of  said  city.  There  was  no  evidence 
that  Fort  Scott  had  ever  been  incorporated  as  a  city;  but  the  court 
held  that  it  could  take  judicial  notice  of  the  acts  of  incorporation  of 
said  city.  The  jury  returned  a  verdict  for  the  defendants,  and 
plaintiff  brought  error. 

Jf.  F.  Voss,  for  plaintiff  in  error. 

W.  G,  Webby  for  defendant  in  error. 

Valentike,  J.  [after  deciding  a  local  question].  It  is  claimed 
that  the  plaintiff  violated  a  certain  dty  ordinance.  This  was  an 
ordinance  '^  to  preserve  the  peace,  order  and  quiet  of  the  city  of 
Fort  Scott,"  and  seems  to  have  been  adopted  February  16,  1861. 
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Had  the  city  of  Fort  Soott  any  legii  cofponrte  existence  at  that 
time?  The  aots  of  1855  (chap.  40,  p^  813)  and  <rf  I860  (Private, 
chap.  54,  p.  114),  providing  for  the  incorporation  of  the  town  of 
Fort  Soott,  were  neither  pleaded  nor  proved  by  the  defendants. 
Are  those  acts  of  snch  a  public  nature  that  the  courts  will  judicially 
take  notice  of  them  without  proof  of  their  existence?  We  think 
they  are.  New  Portland  v.  N&w  Vineyard,  16  Me.  69,  70;  Oorham 
V.  SpringfieUy  21  id.  58,  60;  State  ex  rel.  v.  Lean,  9  Wis.  284,  295. 
Towns  and  cities  are  not  private  corporations;  they  are  public  cor* 
porations,  created  for  the  purpose  of  governing  a  portion  of  the 
people  of  the  State  who  may  reside  within  their  boundaries,  or  may 
casually  be  there,  or  have  property  there.  In  chartering  such  cor- 
porations the  State  in  one  sense  charters  a  portion  of  itself.  Such 
corporations  are  simply  instruments  in  the  hands  of  the  State,  made 
use  of  for  the  better  protection  of  rights,  the  administration  of  jus- 
tice, and  the  enforcement  of  the  laws.  All  their  powers  must  be 
exercised  for  the  general  good  of  the  community,  and  not  for  any 
selfish  or  private  purpose.  Laws  creating  such  corporations,  wo 
hardly  think,  are  private  laws.  We  think  there  was  sufficient  evi- 
dence that  the  people  of  Fort  Scott  organized  as  a  corporation 
under  these  laws.  But  even  in  the  absence  of  any  evidence  to  the 
contrary,  we  think  it  ought  to  be  presumed  that  they  did  so  organ* 
ize.  The  evidence  of  the  existence  of  said  ordinance  was  sufficient 
Comp.  Laws  of  1862,  p.  108,  §  11;  Gen.  Stat,  p.  701,  §  379.  The 
ordinance  was  read  from  the  ''book  of  ordinances*'  of  said  city. 
We  think  it  was  unnecessary  to  go  into  the  proof  of  all  the  prelimi- 
nary steps  in  passing  and  publishing  said  ordinance.  The  book 
itself  of  ordinances  was  prima  facie  evidence  of  the  validity  of  the 
ordinance.  If  any  thing  essential  to  its  validity  was  omitted  in 
passing  or  in  publishing  it,  it  then  devohred  upon  the  plaintiff  to 
show  such  invalidity. 

[Several  unimportant  questions  as  to  the  legality  of  the  proceed'- 
ings  of  the  mayor  and  deputy  marshal  were  then  decided,  and  the 
judgment  reversed  for  errors  in  relation  thereto.] 
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OOMMISSIOKEKS  OP  LEAVENWORTH  CoUNTY  V.  MiLLER. 

(7Kans.479.) 
Oo%9iUutional  law  ^patoer  of  legislature  to  atUhiyriu  municipal  aid  to  raHroade. 

A  State  legislature  haa  the  constitational  power  to  authorize  counties  and 

municipal  corporations  to  subscribe  for  stock  in  railroad  companies,  and  to 

issue  bonds  in  payment  therefor. 
A  State  constitution  provided  that  **  the  State  shall  nerer  be  a  parfy  in  carrying 

on  any  work  of  internal  improvement."    Jffeld,  not  to  be  a  restriction  on 

municipal  corporations. 
Legislative  power  defined.    {See  note*p.  465.) 

Action  by  Miller^  the  defendant  in  error^  to  recover  of  the  plain 
tiff  in  error^  a  sam  of  money  claimed  to  be  due  upon  a  certain 
bond  of  Baid  county.  This  bond  was  issued  under  chapter  12  of 
the  Laws  of  1865^  entitled  ^^  An  act  to  authorize  counties  and  cities 
to  issue  bonds  to  railroad  companies,"  which  was  approved  February 
10,  and  took  effect  February  14,  1865.  Section  1  of  said  chapter 
provided  '^  That  the  board  of  county  commissioners  of  any  county, 
to,  into,  through,  from,  or  near  which,  whether  in  this  or  any 
other  State,  any  railroad  is  or  may  be  located,  may  subscribe  to  the 
capital  stock  of  any  such  railroad  corporation,  in  the  name  and  for 
the  benefit  of  said  county,  not  exceeding  in  amount  the  sum  of 
$300,000  in  any  one  corporation,  and  may  issue  the  bonds  of  such 
county,  in  amounts  as  they  may  deem  best,  in  payment  for  said 
stock.  *  *  *  But  no  such  bonds  shall  be  issued  until  the 
question  shall  be  first  submitted  to  a  vote  of  the  qualified  electors 
of  the  county  at  some  general  election,  or  some  special  election,'* 
eta  Laws  of  1865,  p.  41.  The  board  of  commissioners  of  Leaven- 
worth county  called  a  special  election  to  be  held  June  30,  1865,  to 
determine  by  vote  of  the  qualified  electors  of  said  county  whether 
said  board  of  county  commissioners  should  subscribe  $250,000  to 
the  capital  stock  of  tiie  "  Union  Pacific  Railway  Company,  Eastern 
Division,"  and  issue  the  bonds  of  the  county  in  payment  for  said 
stock.  The  notice  of  the  election  stated  the  question  submitted  to 
the  electors  to  be  ''whether  the  commissioners  should  issue  1250,000 
in  bonds,  io  be  expended  in  the  stock  of  said  railway  company." 
The  proposition  having  received  a  majority  of  all  the  votes  cast  at 
ind  special  election,  the  county  commissioners,  on  the  1st  of  August, 
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1865,  made  the  sabscription  and  issued  the  bonds.  Series  ''  A  **  oi 
the  bonds  so  issued,  fell  due  in  March,  1867.  One  of  theee  bondB, 
of  the  denomination  of  $250,  was  assigned  to  Edward  Miller, 
defendant  in  error,  who  presented  it,  after  maturity,  to  the  treasurer 
of  Leavenworth  county,  and  demanded  payment,  which  was 
refused ;  he  also  presented  it  to  the  board  of  county  commissioners, 
and  demanded  payment,  but  was  refused.  The  county  board  had, 
at  an  earlier  period,  made  an  order  directmg  the  treasurer  not  to 
pay  any  of  said  bonds.  Miller  brought  suit  against  The  Board  of 
Oounty  Commissioners  of  the  County  of  Leavenworth,  to  reoover 
the  principal  and  interest  due  on  his  said  bond.  The  case  was  tried 
at  the  November  term,  1868,  of  the^  district  court,  when  the  plain- 
tiff had  judgment  for  $288.80.  From  this  judgment  The  Board 
of  County  Commissionors  appeal,  by  petition  in  error. 

Thomoi  P.  linhn,  for  plaintiff  in  error. 

'.  StiUingn  and  T.  A.  Hurd,  for  defendant  in  error. 


VALBNTiii^s,  J.  This  action  was  commenced  by  the  defendant 
in  error,  in  the  court  below,  to  recover  from  the  county  of  Leaven- 
worth a  sum  of  money  claimed  to  be  due  upon  a  certain  bond  of 
said  county.  This  bond  is  for  the  sum  of  $250,  and  is  one  of  a 
series  of  bonds  amounting  in  the  aggregate  to  the  sum  of  $250,000, 
issued  by  said  county  to  the  Union  Pacific  Railway  Company,  E. 
D.,  in  payment  for  a  like  amount  of  the  capital  stock  of  said  com- 
pany. This  bond  was  issued  August  1,  1865,  under  an  act  of  the 
legislature  authorizing  counties  to  subscribe  to  the  capital  stock  of 
railroad  companies,  and  to  issue  bonds  in  payment  therefor, 
approved  February  10,  1865.  Laws  of  1865,  p.  41.  And  the 
principal  question  in  this  case  is,  whether  the  legislature  had  the 
constitutional  authority  to  pass  said  act. 

This  case  was  submitted  to  this  court  with  but  very  little  argu- 
ment concerning  the  constitutionality  of  said  act;  but  since  its  sub- 
mission two  other  cases  (TJie  State  ex  rel,  St,  Joseph  dk  Denver 
Railroad  Company  v.  The  Commissioners  of  Nemaha  county;  and 
Morris  et  al.  v.  The  Commissioners,  etc.,  of  Morris  county),  involv- 
ing the  same  question,  have  been  submitted  to  us,  in  which  able  and 
exhaustive  arguments  have  been  made  by  able  counsel  on  both  sides. 
We  shall,  thei-ef  ore,  not  only  consider  the  points  made  by  oounaei 
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in  this  case,  bat  will  also  consider  the  points  made  by  counsel  in  the 
other  two  oases^  so  far  as  they  have  any  application  to  this  case. 
In  the  first  of  said  cases,  which  is  an  application  for  a  writ  of  man- 
damuSy  we  shall  in  connection  with  this  case  deliver  an  opinion 
and  allow  an  alternative  writ  of  mandamns  to  issue.  In  that  case, 
as  in  this,  we  affirm  the  constitutionality  of  said  act;  but  in  that 
case  we  shall  leave  all  other  questions  to  be  decided  upon  the  return 
of  the  alternative  writ. 

This  is,  beyond  all  comparison,  the  most  important  question  ever 
brought  before  this  court  for  decision.  While  it  is  true  that  the 
amount  involved  in  this  particular  controversy  is  comparatively 
small,  yet  the  decision  in  its  ultimate  consequences  involves  mil- 
lions of  dollars.  Fabulous  amounts  of  county  and  municipal  bonds 
have  already  been  issued  and  thrown  upon  the  market  with  a  pro- 
fusion and  prodigality  bordering  on  recklessness  and  culpable 
extravagance,  ^'and  the  end  is  not  yet.''  And  this  decision  in  its 
ultimate  consequence  determines  the  validity  or  invalidity  of  all 
these  bond&  But  our  duty  is  plain.  The  question  presented  to 
us  for  our  consideration  is  purely  a  legal  question.  We  have 
nothing  to  do  with  the  wisdom  or  the  policy  of  issuing  such  vast 
amounts  of  county  and  municipal  bonds.  That  belongs  to  the 
legislature,  and  the  people  who  vote  to  issue  them.  We  simply 
determine  whether  the  legislature  had  the  power  to  authorize  their 
issue;  and  not  whether  they  acted  wisely  or  unwisely  in  exercising 
such  power.  We  are  not  the  guardians  of  the  legislature  in  this 
respect,  nor  of  the  people  who  vote  to  issue  bonds;  nor  are  we 
responsible  for  their  acts,  whatever  may  be  the  consequences. 

We  suppose  that  it  will  be  conceded  by  every  one  that  the  legis- 
lature have  no  inherent  power  of  any  kind;  that  they  possess  no 
power  except  such  as  is  delegated  to  them  by  the  people;  and  that 
unless  the  constitution  of  the  State  authorizes  them  to  enact  such 
a  law  as  the  one  now  under  consideration,  they  had  no  authority  to 
do  so.  On  the  other  hand,  we  suppose  it  will  be  conceded  that  the 
people  are  the  original  source  and  fountain  of  all  civil  and  political 
power;  that  in  their  primary  capacity  they  are  supreme;  that  they 
had  ample  authority  to  exercise  all  of  this  power  themselves,  or,  ii 
they  so  chose,  to  delegate  the  same  exclusively  to  the  legislature. 
In  short,  we  suppose  it  will  be  conceded  that  the  people  had  full 
power  and  authority  to  delegate  to  the  legislature  all  the  powei 
necessary  to  pass  said  act.    The  question,  then,  is,  not  whether  the 
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people  had  the  power  to  authorize  the  legislature  to  pass  said  act, 
for  that  must  be  conceded;  but  it  is,  whether  the  people  actually 
did  so  authorize  the  legislature  to  pass  such  acts.  The  counsel 
who  claim  that  said  act  is  unconstitutional,  have  seen  fit  to  call  our 
attention  to  certain  sections  of  the  constitution  witli  which  (and 
with  these  only,  as  we  understand)  they  claim  that  the  act  is  in 
direct  contravention.  We  shall  therefore  first  examine  said  sectionv 
before  we  proceed  to  examine  the  main  question  in  this  cose,  which 
is  whether  the  people  have,  through  the  constitution,  granted  suffi- 
cient power  to  the  legislature  to  pass  said  act.  The  sections  of  the 
constitution  which  are  supposed  to  prohibit  this  species  of  legisla^ 
tion  are  as  follows: 

Bill  of  Rights,  §  20.  '^This  enumeration  of  rights  shall  not  be 
construed  to  impair  or  deny  others  retained  by  the  people;  and  all 
powers  not  herein  delegated  remain  with  the  people." 

Art.  II,  §  17.  ^^  All  laws  of  a  general  nature  shall  have  a  uniform 
operation  throughout  the  State." 

Art.  XI,  §  8.  "  The  State  shall  never  bo  a  party  in  carrying  oa 
any  works  of  internal  improvement." 

We  have  no  provision  in  our  constitution  as  there  is  in  the  con* 
stitutions  of  most  of  the  States,  requiring  that  private  property 
shall  not  be  taken  except  by  "due  process  of  law,"  or  by  "due 
course  of  law,"  or  by  the  "law  of  the  land,"  or  "for  public  use 
without  just  compensation."  The  nearest  that  any  thing  in  our 
constitution  comes  to  it  is  as  follows: 

Bill  op  Rights,  §  18.  "  All  persons,  for  injuries  suffered  in  per- 
son, reputation  or  property,  shall  have  remedy  by  due  course  of 
law,  and  justice  administered  without  delay." 

Art.  XII,  §  4.  "No  right  of  way  shall  be  appropriated  to  the  use 
of  any  corporation  until  full  compensation  therefor  be  first  made  in 
money,  or  secured  by  a  deposit  of  money,  to  the  owner,  irrespective 
of  any  benefit  from  any  improvement  proposed  by  such  corpora* 
tion." 

We  do  not  suppose  that  these  omissions  from  our  constitution 
affect,  in  the  least,  any  question  involved  in  this  case;  but  their 
omission  explains  the  reason  why  counsel  for  plaintifb  in  error  have 
failed  to  make  any  point  on  them.  See  Sedg.  on  Stat,  and  Const. 
Law  (1st  ed.),  501,  et  seq.  We  can  see  no  possible  application  that 
oan  be  made  in  this  case  of  section  20,  Bill  of  Rights.  It  will  be  ad- 
mitted that  without  that  section  the  legislature  cannot  exercise  anf 


JAITUARY  TERM,  1871.  429 

OMuaUMrionen  of  IiMT«a«orth  OoaatT-  ▼,  Miller. 

{K>wer  retained  by  the  people  or  not  delegated  by  the  people  to  the 
legislature,  and  that  is  all  that  can  be  claimed  with  the  gection. 
And  it  is  impossible  for  us  to  see  that  said  section  in  any  way 
enlarges  the  power  of  the  court  to  nullify  acts  of  the  legislature. 

We  scarcely  think  it  necessary  to  say  any  thing  with  reference  to 
§  17,  article  2  of  the  constitution.  The  act  under  consideration  is  so 
obviously  in  harmony  with  this  section,  that  the  question  attempted 
to  be  raised  upon  its  supposed  incongruity  needs  no  elucidation 
from  us.  All  the  provisions  of  said  act  are  expressly  enacted  for 
the  whole  State,  and  for  every  part  of  the  State;  and  it  is  no  more 
necessary  that  the  same  amount  of  stock  be  taken  in  each  and  every 
county  of  the  State,  in  order  that  the  act  shall  have  a  uniform  ope- 
ration therein,  than  that  the  same  number  of  men  shall  be  exe- 
cuted in  each  county  of  the  State,  in  order  that  the  law  punishing 
murder  in  the  first  degree  shall  have  a  uniform  operation  through- 
out the  State.  Scarcely  any  of  our  laws  have  had  any  actual  or 
practical  operation  out  in  the  buffalo  region,  and  yet  it  will  hardly 
be  contended  that  they  are  unconstitutional  for  that  reason. 

It  is  contended  by  counsel  for  plaintiff  in  error  that,  as  by 
§  8  of  article  11  of  the  constitution,  the  State  is  prohibited  from 
ever  being  a  party  in  carrying  on  any  works  of  internal  improve- 
ment, each  subordinate  political  subdivision  of  the  State,  such  ai 
counties,  cities,  towns,  etc.,  must  also  necessarily  be  so  prohibited. 
This  construction  of  said  section  we  think  is  erroneous,  and  arises 
from  a  misconception  of  the  meaning  of  the  word  '^  State  "  as  used 
in  this  connection.  We  think  the  word  "State,"  as  here  used, 
means  the  people  of  the  State  as  a  sovereign  corporation,  and  not 
the  people  of  the  State  considered  as  individuals  or  minor  and  subor- 
dinate corporations.  That  it  does  not  mean  property  or  the  territory 
of  the  State,  all  will  admit;  for  such  inanimate  objects  could  not 
be  a  party  in  carrying  on  any  work  of  internal  improvement,  or  in 
carrying  on  any  tiling  else;  and  that  it  does  not  mean  the  people 
considered  as  individuals,  or  subordinate  corporations,  we  think  we 
can  show.  If  it  be  claimed  that  said  word  means  The  State,  in  all 
its  parts,  it  will  lead  to  inextricable  difficulties,  and  prove  entirely 
too  much.  The  people  as  individuals  are  the  original  elements  out 
of  which  the  State  is  composed,  and  each  individual  is  as  much  a 
part  of  the  State  as  any  corporation,  public  or  private.  And  we 
suppose  it  will  hardly  be  contended  that  the  people  of  the  State  aa 
individuals  could  not  engage  in  any  work  of  internal  improvement 
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But  a  diBtinotion  may  be  made  between  the  people  as  indiyidnali, 
and  as  organized  into  oorporations.  The  people  aa  indiyidnalfi  do 
not  obtain  their  power  from  the  State;  their  power  is  original  and 
inherent,  while  the  power  of  corporations  is  obtained  entirely  from 
the  State,  and  is  pnrely  deriyatiye  and  delegated.  Bat  whenever 
this  distinction  is  resorted  to,  it  is  a  yirtnal  abandonment  of  the 
claim  that  the  State  is  prohibited  in  all  its  parts  from  engaging  in 
works  of  internal  improvement,  and  it  is  setting  up  another  clidm, 
that  the  State  is  thus  prohibited  only  in  such  of  its  parts  as  it  itself 
creates.  And  this  claim  is  equally  untenable.  A  private  corpora- 
tion is  wholly  created  by  the  State,  as  much  so  as  a  public  corpora- 
tion. It  has  no  inherent  power  and  does  not  exist  of  itself.  It  is  an 
artificial  being,  invisible,  intangible,  and  exists  only  in  contempla- 
tion of  law.  It  is  the  mere  creature  and  the  creation  of  the  State 
in  which  it  exists,  and  has  no  power  of  its  own.  And  cannbt  a 
private  corporation  engage  in  works  of  internal  improvement? 
Nobody  will  say  that  it  cannot ;  and  hence  this  claim  must  also  be 
abandoned.  But  it  may  be  claimed  that  there  is  a  distinction 
between  public  and  private  corporations ;  that  public  corporations 
are  created  solely  for  governmental  and  public  purposes,  and  that 
private  corporations  are  created  merely  for  private  purposes ;  and 
that,  while  the  State  may  effect  purposes  through  the  agency  of 
private  corporations  which  it  could  not  effect  directly  through  its 
own  agency,  yet  that  it  cannot  effect  any  object  through  the  agency 
of  a  public  corporation  which  it  could  not  effect  directly  through 
its  own  agency ;  that  it  can  perform  just  such  acts  and  no  more 
through  the  agency  of  public  corporations,  as  it  could  perform 
directly  through  its  own  agency.  The  argument  drawn  from  this 
distinction  is  equally  as  fallacious  as  the  others.  The  State  as  a 
State  is  absolutely  prohibited  from  engaging  in  any  works  of  inters 
nal  improvement.  We  will  concede  that  this  prohibition  does  not 
extend  to  the  building  of  a  State  house,  penitentiary.  State  uni- 
versity, and  such  other  public  improvements  as  are  used  exclusively 
by  and  for  the  State,  as  a  sovereign  corporation  ;  but  it  does  extend 
to  every  other  species  of  public  improvement.  It  certainly  extends 
to  the  construction  of  every  species  of  public  improvement  which 
is  used,  or  may  be  used  by  the  public  generally — by  any  and  every 
private  individual  who  may  choose  to  use  it,  such  as  public  roads^ 
bridges,  etc.  Mayor,  etc.,  of  Wetumpha  v.  Winter,  29  Ala.  660. 
Now,  notwithstanding  this  prohibition  upon  the  State,  notwitlb 
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itanding  that  it  is  prohibited  from  opening  up  or  constmoting  anj 
roads^  highways,  bridges,  ferries,  streets,  sidewalks,  payementi^ 
frharves,  levees,  drains,  water-works,  gas-works,  or  the  like,  yet  we 
find  it  authorizing  public  corporations  to  do  so.  And  although  it 
k  prohibited  from  exercising  the  sovereign  power  of  eminent 
domain  in  its  own  favor  in  opening  up  and  constructing  roads, 
highways,  bridges,  ferries,  etc.,  yet  we  nevertheless  find  it  exercis- 
ing said  sovereign  power  in  favor  of  public  corporations.  Even  a 
private  corporation  or  individual  cannot  construct  or  operate  a  rail- 
road over  the  land  of  another  without  the  owner^s  consent,  unless 
the  State  first  so  far  becomes  a  party  in  carrying  on  such  improve- 
ment as  to  authorize  such  private  corporation  or  individual  to  take 
said  land  under  the  sovereign  power  of  eminent  domain.  Hence 
we  find  that  those  who  claim  that  the  prohibition  upon  the  State  is 
also  a  prohibition  upon  all  the  public  corporations  of  the  State,  are 
driven  from  every  position  they  may  assume.  If  they  claim  that 
it  is  a  prohibition  upon  the  State  in  all  its  parts,  then  they  prohibit 
individuals  from  constructing  internal  improvements.  If  they 
claim  that  it  is  a  prohibition  upon  such  of  its  parts  only  as  are 
created  by  the  State  itself — artificial  persons  —  corporations  — 
then  they  prohibit  private  corporations.  And,  if  they  claim  that 
the  prohibition  applies  to  public  corporations,  and  to  them  only, 
then  they  prohibit  counties,  townships,  and  road  districts,  from 
constructing  roads,  bridges,  etc.;  [and  cities,  towns  and  villages, 
from  constructing  streets,  sidewalks,  drains,  etc.  But  the  end  is 
not  yet ;  there  are  still  further  and  perhaps  greater  difficulties  in 
the  way. 

Sections  5  and  6  of  the  same  article  which  prohibits  the  State 
from  ever  becoming  a  party  to  any  works  of  internal  improve- 
ment, provide  that  the  State  shall  not  contract  debts  to  exceed 
$1,000,000,  unless  the  same  be  authorized  by  a  direct  vote 
of  the  people.  Will  it  be  contended  that  this  prohibition  em- 
braces within  its  scope  and  operation  the  subordinate  political  sub- 
divisions of  the  State,  as  well  as  the  State  in  its  sovereign  corpo- 
rate capacity  P  It  has  never  been  so  understood.  The  State  has 
already  gone  to  the  full  limit  of  $1,000,000  in  contracting  public 
debts.  Leavenworth  county  has  probably  gone  as  far.  Many  other 
counties  and  cities  have  also  contracted  large  amounts  of  public 
debts,  and  if  counties,  townships,  school  districts,  road  districts, 
cities,  towns  and  villages,  are  all  embraced  within  this  prohibition — 


132  EANaAS, 

CoBimlsak>iMii  of  LeaTiaawortli  Omntf  t.  Miller. 

if  the  public  debt  of  the  Stftte,  inclading  all  its  subdiTiBioiifly  oaa- 
not,  in  the  aggregate,  exceed  $1,000,000,  then  a  vast  amount  and 
number  of  illegal  debts  have  already  been  created  in  E^ansas,  and 
the  whole  people  of  the  State  have  been  continually  and  ruthlessly 
violating  their  own  constitution  in  this  rogard.  But  if  this  prohi« 
bition,  with  regard  to  contracting  public  debts,  is  not  an  interdic- 
tion upon  the  political  subdivisions  of  the  State,  how  can  it  be  said 
that  the  other  prohibition  is  ?  Of  course  we  recognize  the  maxim, 
qui  facitper  alium,  facU  per  se,  as  embodying  a  sound  principle  of 
law ;  but  it  can  have  no  possible  application  to  the  question  now 
under  consideration.  It  is  true  that  no  county  or  municipal  cor- 
poration  can  construct  or  operate  a  railroad  except  by  the  authority 
of  the  State  ;  but  it  is  equally  true,  as  we  have  already  seen,  that 
no  private  corporation  or  private  individual  can  construct  or  operate 
a  railroad  over  lands  belonging  to  another  without  the  owner's  con- 
sent, except  through  the  intervention  and  by  the  authority  of  the 
State ;  and  no  railroad  has  ever  been  constructed  in  this  State 
except  by  positive  authority  given  by  the  State.  Now,  if  it  be 
claimed  that  the  State,  by  authorizing  a  county  or  municipal  cor- 
poration to  become  a  party  in  the  construction  or  operation  of  a 
railroad,  thereby  becomes  a  party  to  the  same  itself,  then  it  must 
necessarily  follow  that  the  State,  by  authorizing  a  private  corpora- 
tion or  private  indi\idual  to  become  a  party  in  the  construction  or 
operation  of  a  railroad,  must  also  necessarily  thereby  become  a  party 
itself  in  the  construction  and  operation  of  such  railroad.  It  is 
true,  that  in  one  sense  the  State  becomes  a  party  in  the  construction 
and  operation  of  a  railroad  whenever  it  authorizes  the  same  to  be 
built,  but  not  in  the  sense  contemplated  by  the  prohibition  in  the 
constitution.  It  was  not  the  intention  of  the  framers  of  the  con- 
stitution to  entirely  exclude  internal  improvements  from  the  State. 
It  was  not  theirintention  to  entirely  prohibit  the  construction  of  the 
same.  But  it  was  only  to  prohibit  the  State  as  a  State  from  being 
a  party  thereto.  It  left  the  State  as  free  to  authorize  others  (that 
is,  to  authorize  pubhc  or  private  corporations  or  individuals),  to 
construct  internal  improvements  as  though  the  prohibition  had 
never  been  placed  in  the  constitution.  Several  other  States  have 
provisions  in  their  constitutions  similar  to  the  one  we  are  now  con- 
sidering, and  several  courts  have  already  construed  such  provis- 
ions. The  decisions  are  uniform  with  the  exception  of  one  decision 
m  Iowa,  State  v.  Wapello  Co.y  13  Iowa,  388,  which  decision  has  never 
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since  been  followed  in  Iowa  or  elsewhere  —  all  sustaining  the  con- 
struction that  we  have  given  to  saii  provision  :  See  Cobs  v.  Dillon^ 
2  Ohio  St.  607,  612  to  616 ;  PaltU-m  v.  Board  Sup.  Yuba  Co.,  18 
Cal.  175,  182 ;  Clark  v.  City  of  JaimuilUy  10  AVis.  136,  170 ; 
Bushnell  v.  BeloU,  id.  195,  221 ;  Slack  v.  Maysville  £  L.  R.  R.  Co.^ 
13  B.  Monr.  1;  Dubuque  v.  Dubuque  R.  R.  Co.y  4  G.  Greene  (Iowa), 
1,  3;  Clapp  V.  Cedar  Co.,  6  Iowa,  15;  Stewart  v.  Sup.  Polk  Co.,  30  id, 
9;  Prettytnan  v.  Supervisors,  etc,  19  HI.  406,  411;  Robertson  v.  Rock" 
ford,  21  id.  451,  457 ;  City  of  Aurora  v.  West,  9  Ind.  77  to  79  ; 
Police  Jury  v.  McDonougVs  Succes'n,  8  La.  An.  341;  New  Orleans 
V.  OraibU,  9  id.  561;  Cooley's  Const.  Lim.  216-219.  In  closing  this 
branch  of  the  case,  we  would  say  that  the  constitution  means  just 
what  it  says.  It  says  the  State  shall  never  bo  a  party  in  carrying 
on  any  works  of  internal  improvement,  and  it  means  the  State,  and 
not  Leavenworth  county;  and  to  hold  that  this  restriction  upon  the 
State  is  also  a  restriction  upon  counties,  cities,  etc.,  is  to  put  words  in 
the  constitution  which  its  framers  omitted,  and  to  overturn  a  well- 
settled  rule  of  constitutional  and  statutory  construction:  Expressio 
unius  est  exclusio  alterius. 

On  thQ  side  of  the  defendant  in  error,  we  have  been  referred  to 
the  following  sections  of  our  constitution: 

Akt.  II,  §  21.  "  The  legislature  may  confer  upon  tribunals  trans- 
acting the  county  business  of  the  several  counties  such  powers  of 
local  legislation  and  administration  as  it  shall  deem  expedient." 

Abt.  XII,  §  5.  ^^  Provision  shall  be  made  by  general  law  for  the 
organization  of  cities,  towns  and  villages;  and  their  power  of  taxa- 
tion, assessment,  borrowing  money,  contracting  debts  and  loaning 
their  credit,  shall  be  so  restricted  as  to  prevent  the  abnse  of  such 
power.'* 

We  do  not  suppose  that  these  sections  can,  in  any  way,  affect  the 
decision  of  this  case.  No  legislative  power  was  exercised  by  the 
people  or  the  county  commissioners  of  Leavenworth  county.  Lafay^ 
ette  M.  £  B.  R.  Co.  v.  Oeiger,  34  Ind.  220,  et  seq.j  CincinncUi  W.  £ 
Z.  R.  V.  ComWs  of  Clintoyi  Co.,  1  Ohio  St.  77;  Cooley's  Const  Lim. 
116-119,  and  authorities  cited.  And  section  5,  article  12,  referred 
to,  does  not  authorize  counties  to  contract  debts,  loan  their  credit, 
etc.,  and  it  does  not  authorize  either  counties  or  cities,  towns  or 
villages,  to  contract  debts,  loan  their  credit,  etc.,  in  carrying  on 
any  works  of  internal  improvement. 

IT.  Having  disposed  of  all  the  preliminary  questions  raised  in  thii 
Vol.  XIL  — 56 
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case,  which  were  probably  thrown  in  only  aa  make-weights,  and  find- 
ing that  there  is  no  express  provision  of  the  constitution  with  which 
the  said  act  is  in  contravention,  we  come  now  to  the  main  question  in 
the  case,  which  is,  whether  the  constitution  of  the  State  authorizes 
the  legislature  to  pass  such  an  act  as  the  one  under  which  the  bond 
in  controversy  was  issued.  All  there  is  of  importance  in  this  case 
is  involved  in  this  question.  The  question  of  whether  an  act  of  the 
legislature  is  constitutional  or  not  is  now  really  before  us. 

The  mere  passage  of  the  act  is  some  evidence  of  its  constitutional 
validity,  for  the  legislature  could  not  have  passed  nor  the  governor 
have  approved  the  same,  without  impliedly,  at  least,  declaring  that 
the  same  was  constitutional  and  valid.  And  this,  both  the  legisla- 
ture and  the  governor  have  done,  after  taking  a  solemn  oath  to  sup- 
port the  constitution.  We  shall  not  claim,  however,  that  this  is 
the  strongest  kind  of  evidence  in  favor  of  the  constitutionality  of 
the  act,  for  neither  the  executive  nor  the  legislature  are  elected  with 
special  reference  to  their  ability  to  expound  the  laws  or  the  consti- 
tution. But  with  this  in  its  favor,  and  looking  only  to  this,  we 
should  not  declare  the  act  unconstitutional  unless  the  reasons  against 
its  constitutionality  at  least  preponderate  over  the  reasons  in  favor 
of  its  validity.  If  the  reasons  are  equally  balanced,  we  should  cer- 
tainly declare  in  favor  of  its  validity.  The  rule  governing  courts  in 
this  respect  is  usually  expressed  in  much  stronger  terms.  It  is 
generally  said  (and  this  is  probably  the  true  rule)  that  before  an  act 
of  the  legislature  can  be  declared  unconstitutional,  its  unconstitu- 
tionality must  clearly  appear.  State  ex  rel  Crawford  v.  Robinson, 
1  Kas.  18,  27 ;  Atchison  v.  Bartholow,  4  id.  124,  141.  But  some 
courts  have  gone  further,  and  said  that  its  unconstitutionality  must 
clearly  appear  beyond  all  reasonable  doubt.  Sears  v.  Cottrell  (per 
Christianct,  J.),  5  Mich.  257,261;  Twitchell  v.  Blodgett  (per 
CooLEY,  J.),  13  id.  162  ;  People  v.  Mahany  (per  Cooley,  J.),  id. 
501 ;  Cooley's  Const.  Lim.  182,  and  cases  there  cited. 

Judge  CooLEY  says,  in  his  work  on  Constitutional  Limitations, 
that  "  The  rule  of  law  upon  this  subject  appears  to  be,  that,  except 
where  the  constitution  has  imposed  limits  upon  the  legislative 
power,  it  (the  legislative  power)  must  be  considered  9^  practically 
absolute,  whether  it  operate  according  to  natural  justice  or  not'* 
♦  *  *  "  Any  legislative  act  which  does  not  encroach  upon  the 
other  departments  of  the  government,  being  prinia  facie  valid,  mr^st 
be  enforced,  unless  restrictiotis  upon  the  legislative  power  can  ii 
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painted  out  in  the  constitution,  and  the  case  shoum  to  come  within 
them  "  (page  168).  "  Nor  are  the  courts  at  liberty  to  declare  an 
act  void,  because,  in  their  opinion,  it  is  opposed  to  a  spirit  supposed 
to  pervade  the  constitution,  but  not  expressed  in  words  "  (page  171). 
^But  if  we  should  adopt  the  stronger  rule  laid  down  by  courts,  it 
would  virtually  cut  off  all  further  inquiry  into  the  constitutionality 
of  said  act ;  for  this  court  would  hardly  assume  to  declare,  in  the 
face  of  twenty-five  or  twenty-six  legislatures  that  have  enacted  sim- 
ilar statutes,  and  twenty-five  or  twenty-six  executives  that  have 
approved  the  same,  and  twenty-five  or  twenty-six  supreme  courts  — 
State  and  Federal  —  that  have  declared  such  statutes  to  be  consti* 
tutional,  that  this  act  is  clearly  unconstitutional  beyond  all  reason* 
able  doubt,  or  even  that  it  is  clearly  unconstitutional. 

But,  with  reference  to  this  particular  statute,  the  strongest  rule 
in  favor  of  its  constitutionality  should  be  adopted.  All  presump- 
tions are  in  favor  of  its  validity.  It  was  not  passed  through  the 
hurry  and  bustle  of  hasty  legislation  ;  nor  through  inadvertence  or 
oversight ;  nor  through  whim  or  capricious  fancy ;  nor  through  the 
influences  of  party  drill  or  party  machinery ;  nor  through  chicanery, 
fraud  or  corruption  ;  but  it  was  passed  after  due  deliberation  and 
discussion.  Besides,  it  is  not  an  isolated  statute,- standing  alone 
in  'uestionable  solitude  upon  the  statute  books  of  Kansas.  Two- 
tnirds  of  the  legislatures  of  the  Union  have  passed  similar  statutes, 
and  two-thirds  of  the  highest  judicial  tribunals  of  this  country 
have  declared  them  to  be  constitutional.  And  further,  this  statute 
in  substance,  though  in  some  respects  modified,  still  remains  upon 
our  statute  book,  although  it  has  passed  the  scrutiny  of  six  subse- 
quent legislatures  since  its  first  adoption.  It  has,  of  course,  been 
declared,  and  repeatedly  declared,  constitutional  by  the  legislative 
and  the  executive  branches  of  the  State  government,  for  it  has 
repeatedly  obtained  their  sanction  and  approval.  This,  to  begin 
with,  is  certainly  very  strong  evidence  in  favor  of  its  constitutional 
vali  lity.  It  will  be  conceded  that  the  constitution  does  not  anywhere, 
in  definite  and  precise  terms,  authorize  the  passage  of  said  act,  and 
it  will  be  conceded  that  unless  such  authority  is  given  by  section  1, 
article  2  of  the  constitution,  it  is  not  given  at  all.  Said  section 
reads  as  follows : 

'*  Sec.  1.  The  legislative  power  of  the  State  shall  be  vested  in  a 
house  of  representatives  and  senate." 

The  question  then  resolves  itself  into  this :  Was  the  passage  of 
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8aid  act  the  exercise  of  legislative  power  ?  If  it  was,  the  Act  is,  of 
course,  coustitutiomil ;  but  if  not,  then  the  act  is  cortaiulj  uucousti- 
tutional.  It  is  claimed  that  the  passage  of  the  act  was  uot  the  exer- 
cise of  legislative  power,  and,  therefore,  that  the  legislature  tran- 
Bcended  their  authority  in  passing  the  same,  and  that  the  act  iff. 
void. 

It  is  not  claimed,  as  we  understand,  that  the  legislature  invaded 
the  province  of  one  of  the  other  departments  of  the  government 
but  that  it  usurped  power  which  had  not  been  delegated  to  any  of 
the  departments,  but  was  retained  by  the  people.  As  the  people 
have  by  the  constitution  clothed  the  legislature  with  all  the  legis- 
lative power  of  the  State,  the  first  great  question  is,  what  is  "legis- 
lative power  ?  "  This  may  be  answered  by  saying  that  it  is  the 
power  to  make  the  laws.  But  then  the  question,  equally  difficult, 
arises,  what  is  a  law  ?  This  may  be  answered  by  saying  that  it  is  a 
rule  of  civil  conduct  prescribed  by  the  supreme  power  of  a  State, 
which,  under  the  constitution,  and  for  this  purpose,  is  the  legisla- 
ture ;  and  still  we  are  left  as  much  in  the  dark  as  we  were  before. 
Some  things  we  know  come  within  the  scope  of  legislative  power. 
Other  things  we  know  do  not.  But  we  have  no  rule  by  which  W3 
can  always  determine  accurately  and  precisely  whether  a  given 
thing  comes  within  the  scope  of  legislative  power  or  not.  Hence 
the  difference  of  opinion  we  find  among  eminent  jurists.  We  shall 
not  attempt  to  give  a  definition  of  these  words,  nor  prescribe  a  rule 
whereby  it  may  be  determined  in  all  cases  what  falls  within  and 
what  falls  without  the  scoi)e  of  legislative  jurisdiction ;  but  our 
inquiiy  shall  be  devoted  entirely  to  ascertaining  whether  the 
authority  granted  to  counties,  and  municipal  corporations,  to  aid 
railroad  companies  by  way  of  subscription  to  the  capital  stock 
thereof,  and  to  issue  bonds  in  payment  therefor,  falls  within  or 
without  the  scope  of  legislative  autliority. 

That  the  people  of  the  State  had  the  authority  to  delegate  to  the 
legislature  all  the  power  tliat  the  legislature  attempted  to  exercise 
in  the  passage  of  said  act,  we  have  ah*cady  assumed  as  conceded. 
Hence,  without  being  embarrassed  by  the  discussion  of  any  col- 
lateral questions,  we  shall  proceed  at  once  to  the  consideration  of 
what  we  consider  the  main  question  in  the  case  —  the  meaning  of 
the  words  'Mcgislative  power,"  or  rather,  what  did  the  people  under- 
stand those  words  to  mean  when  they  framed  the  constitution  ;  fof 
upon  such  meaning  depends  the  whole  question  in  controversy  in 
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this  case.  That  words  have  no  positive  or  absolute  signification  in 
and  of  themselves  —  no  inherent  meaning  —  is  a  proposition  too 
well  understood  by  educated  men  to  need  exemplification  or  cita- 
tion of  authority.  That  they  are  only  conventional  signs  adopted 
by  common  consent  and  common  usage  to  express  certain  ideas, 
and  mean  just  what  the  people  using  them  choose  by  common  con- 
sent to  make  them  mean,  is  too  well  settled  to  be  disputed.  And 
that  they  must  always  be  presumed  to  mean,  in  the  absence  of  any 
thing  to  the  contrary,  just  what  they  were  generally  understood  to 
mean  when  they  were  used,  is  too  near  axiomatic  to  be  controverted. 
"The  popular  or  received  import  of  words  furnishes  the  general 
rule  for  the  interpretation  of  public  laws  as  well  as  private  and 
social  transactions."  Maillardy,  Lawrence,  16  How.  (U.  S.)  251, 
261 ;  Wetumpka  v.  Winter,  29  Ala.  651,  660.  And  who  could 
indulge  the  extravagant  supposition  that  the  franiers  of  a  constitu- 
tion for  the  people  of  a  young  and  growing  commonwealth  having 
vast  possibilities  before  it,  should  use  language  in  a  sense  never 
before  so  used,  and  in  such  a  sense  as  must  necessarily  mislead  the 
very  people  for  whom  it  is  framed,  and  upon  whom  devolves  the  duty 
and  necessity  of  its  correct  interpretation  ?  Nothing  has  been  shown 
or  can  be  shown  that  will  tend  in  the  least  to  prove  that  the  words  we 
are  now  considering  were  used  in  any  different  sense  or  were  in- 
tended to  have  any  different  signification  from  that  ordinarily  given 
to  them.  The  question  then  is  narrowed  down  simi)ly  to  this: 
What  were  these  words  generally  understood  to  mean  at  the  time 
the  constitution  was  framed?  That  they  had  a  general  signification 
with  reference  to  the  question  now  under  consideration  cannot  be 
questioned;  for  about  two-thirds  of  the  States,  as  well  as  the  United 
States,  and  the  then  temtory  of  ^Kansas,  had  already  given  to  them 
a  construction.  The  constitution  of  Kansas  was  framed  in  1859, 
and  the  State  was  admitted  into  the  Union  under  it  in  1861  (Jan- 
uary 29).  At  this  time,  the  meaning  of  these  words,  and  the 
general  scope  and  authority  of  legislative  power  with  reference  to 
this  question,  had  become  well-settled  by  legislative,  executive,  and 
jjndicial  construction,  practice,  and  usage.  And  while  no  room  ia 
left  to  doubt  that  these  words  liad  a  general  signification,  no  room 
is  left  to  doubt  what  that  signification  was.  All  the  decisions  of 
the  courts  were  one  way,  and  in  favor  of  the  power  of  granting 
municipal  aid  to  railroad  companies,  and  not  a  solitary  decision  wan 
at  that  time  the  other  way. 
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Ab  early  aa  1837,  the  question  was  settled,  or  at  least  decided  bj 
a  court  of  last  resort  in  Virginia:  Ooodin  v.  Crumps,  8  Leigh,  120; 
see  also  in  1846,  Harrison  Justices  v.  Holland^  3  Grat.  247,  a 
navigation  case;  in  1871,  Langhorne  v.  Robinson,  20  id,  661;  and 
6  Call,  139. 

In  1843  in  Connecticut:  Bridgeport  v.  Housatonic  R,  R.  Co,y  15 
Conn.  475;  see  also  in  1860,  Society  for  Savings  v.  N&w  London, 
29  id.  174. 

In  1846  in  Pennsylvania:  Harvey  v,  Ll^yyd,  3  Penn.  St  331;  sec 
also  in  1849,  OonimonweaUh  v.  Mc  Williams,  11  id.  62,  a  turnpike 
case;  in  1853,  the  great  case  of  Sharpless  v.  The  Mayor  of  Phila' 
delphia,  21  id.  147;  Moers  v.  T^e  City  of  Reading,  id.  188 ;  in 
1858,  Commonwealth  v.  ComWs  Allegheny  Co.,  32  id.  218;  in  1861, 
Commonwealth  v.  Pittsburgh,  41  id.  278;  in  1862,  Commonwealth  v. 
Perkins,  43  id.  400. 

In  Tennessee  in  1848:  Nichol  v.  Nashville,  9  Uumph,  252,  271; 
see  also  in  1854,  Louisville  £  N.  R.  Co*  v.  Davidson  Co.,  1  Sneed, 
637;  in  1859,  Hard  v.  Rogersville,  etc.,  R.  R.  Co.,  3  Head,  208;  Byrd 
V.  Ralston,  id.  477;  in  1869,  Justices  of  Campbell  Co.  v.  The  Knox- 
vilU  (&  Ky.  R.  R.  Co.,  6  Coldwell,  598. 

In  Kentucky  in  1849 :  Talbot  v.  Dent,  9  B.  Monr.  526 ;  see 
also  in  1850,  Justices,  etc.,  v.  P.  W.  £  K.  R.  River  Turnpike  Co.f 
11  id.  143;  in  1852,  Slack  v.  Maysville  &  C.  R.  R.  Co.,  13  i;L  1, 
in  1859,  Maddox  v.  Graham,  2  Mete.  56. 

In  Illinois  in  1851:  Ryder  v.  A.  £  S.  R.  R.  Co.,  13  111.  516;  see 
also  in  1858,  Prettyinan  v.  Sup.  Tazewell  Co.,  19  id.  406;  in  1859, 
Robertson  v.  Rockford,  21  id.  451;  in  1860,  Johnson  v.  Stark  Co., 
24  id.  75;  Perkins  v.  Lewis,  id.  208;  in  1861,  Butler  v.  Dunham^ 
27  id.  474;  in  1862,  Clarke  v.  Hancock  Co.,  id  305;  Piatt  v.  People, 
29  id,  54;  in  1864,  Keithsburg  v.  Frick,  34  id.  405. 

In  Florida  in  1852:  Cotten  v.  County  Commissioners,  6  Fla.  610. 

In  Ohio  in  1852:  C.  W.  £  Z.  R.  R.  Co.  v.  Com'rs  Clinton  Co., 
1  Ohio  St.  77;  Steuben,  etc.,  R.  R.  Co.  v.  Treasurer  K  Tp.,  id.  105 : 
see  also  in  1853,  Cass  v.  Dillon,  2  id.  007;  Thompson  v.  Kelly,  id.  647, 
in  1857,  State\.  Van  Home,  7  id.  327;  in  1858,  State  v.  Union  Tp., 
8  id.  394;  in  1861,  State  v.  CmnWs  Hancock  Co.,  12  id.  596;  in  1863, 
Kn^x  V.  Nichols,  14  id.  260;  Fosdick  v.  Perrysburg,  id.  472;  Sho^ 
maker  v.  Ooshen  7}).,  id.  569. 

In  Louisiana  in  1853:  Police  Jury  v.  Succession  of  McDonouh, 
8  La.  An.  341;  see  also  in  1854,  Neio  Orleans  v.  Oraible,  9  id.  561; 
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in  1866,  Parlc&r  v.  Scogin,  11  id.  629;  F.  S.  &  T.  R.  W.  Co.  T- 
Parish  of  Ouachita,  id.  649. 

In  Iowa  in  1853:  D.  £  P.  R.  R.  Co.  v.  Dubuque,  4  G.  Oreene, 
1,  seo  also  in  1854,  State  v.  Bissell,  4  id.  328;  in  1857,  Clapp  t. 
Cedar  Co.,  6  Iowa,  15;  in  1858,  Ring  v.  Johnson  Co,,  6  id.  266; 
McMillan  v.  Boyles,  id.  304;  McMillen  v.  Lee  Co,,  id.  391;  in 
1869,  Whittaker  v.  Johnson  Co.,  10  id.  161. 

In  Alabama  in  1854:  Stein  v.  Mayor  of  Mobile,  24  Ala.  691;  see 
also  in  1857,  Wetumpka  v.  Winter,  29  id.  661,  a  plank-road  case;  in 
1860,  Gibbons  t.  MobiU,  etc.,S6  id.  410. 

In  Mississippi  in  abont  the  year  1864:  Strickland  v.  Miss.  Central 
R.  R.  Co.,  not  reported,  but  referred  to  in  the  case  of  Williams  v, 
Cammack,  27  Miss.  224. 

In  North  Carolina  in  1866:  Taylor  v.  Newbeme,  2  Jones'  Eq.  141, 
a  navigation  case;  see  also  in  1868,  Caldwell  t.  Justices  of  Burke,  4 
id.  323. 

In  Missouri  in  1856:  City  of  St.  Louis  v.  Alexander,  23  Mo.  483; 
see  also  in  1863,  Flagg  v.  Palmyra,  33  id.  440;  in  1867,  St.  Joseph 
<i  C.  R.  R.  V.  Buchanan  Co.,  39  id.  486. 

In  New  York  in  1867:  Orant  v.  Courter,  24  Barb.  232;  Benson^Y. 
The  Mayor  of  Albany,  id.  248;  Clarke  v.  City  of  Rochester^ 
id.  440;  see  also  in  1858,  Bank  of  Rome  v.  Village  of  Ronu,  18  N. 
Y.  38;  in  1859,  Gould  v.  Town  of  Venice,  29  Barb.  442;  in  1861, 
Starin  v.  Genoa,  23  N.  Y.  439;  in  1864,  Clarke  r.  City  of  RocJiester, 
28  id.  605;  in  1865,  People  v.  Mitchell,  46  Barb.  208;  in  1866,  People 
V.  Mitchell,  35  N.  Y.  551. 

In  South  Carolina  in  1867:  Copes  v.  CltarUston,  10  Rich.  Law  J. 
491. 

In  Georgia  in  1857:  Winn  v.  Macon,  21  Ga.  275;  Powers  v.  The 
Inf.  Ct.  of  Dougherty  Co.,  23  id.  65. 

In  Indiana  in  1857:  Aurora  v.  West,  9  Ind.  74;  see  also  in  1860, 
EvansinlU,  etc.,  R.  R.  v.  Evansville,  15  id.  395;  in  1862,  BartJiolo* 
mew  Co.  V.  Bright,  18  id.  93;  in  18G4,  Aurora  v.  West,  22  id.  88. 

In  the  United  States  supreme  court  in  1858:  Comers  of  Knox  Co. 
?•  Aspinwall,  21  How.  539;  Same  v.  Wallace,  id.  547;  see  also  in  1859, 
Zabriskie  v.  Cleveland,  etc.,  R.  R.  Co.,  23  id.  381;  in  1860,  Bissell  y. 
City  of  Jeffersoji,  24  id.  287;  Amey  v.  AUegheiiy  County,  id.  366; 
ComWs  Knox  Co.  v.  Aspinwall,  id.  376;  in  18C1,  Woods  v.  Lawrence 
Co.,  I  Black,  386;  in  1862,  2  id.  722;  in  1863,  1  WaU.  83,  176, 
272.  291,  384,  five  cases;  in  1866,  3  id.  93,  294,  327,  664,  fom 
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oases;  in  1866,  4  id.  270,  275,  535,  three  cases;  in  1867,  6 
id.  166,  210,  514,  518,  four  cases;  in  1868,  7  id.  181,  383,  two 
cac^^;  in  1869,  9  id.  477.  (There  are  too  many  cases  to  give  the 
dtles  to  all  of  them.) 

In  Wisconsin  in  1859:  Clark  y.  JanesviUe,  10  Wis.  136;  also  see  in 
i860,  DushneU  y.  Beloit,  id.  195. 

In  Calif omia  in  1859:  Paitison  y.  Board  of  Supers  of  Tuba  Co., 
13  Cal.  175;  also  in  1860,  Hobart  v.  Sup'rs  of  ButU  Co.,  17  id.  23; 
1863,  Robinson  y.  Bidwell,  22  id.  379;  in  1864,  Ih-ench  y.  Tesche- 
maker,  24  id.  518;  People  y.  Coon,  25  id.  635;  in  1865,  Pecple  y. 
Supers  of  San  Francisco,  27  id.  655. 

In  Maine  in  1860,  Augusta  Bank  y.  Augusta,  49  Me.  507. 

In  Kansas  in  1864;  in  West  Virginia  in  1865;  in  Texas  in  1866; 
in  Neyada  in  1869,  and  in  Vermont  in  1870.  The  decisions  in  the 
five  last-mentioned  States  are  hereinafter  cited. 

But  we  are  not  left  alone  with  the  construction  giyen  to  the  term 
**  legislatiye  power,'*  by  the  legislatiye,  executiye  and  judicial  depart- 
ments of  other  States  and  of  the  United  States.  We  haye  a  con- 
struction of  our  own,  given  to  said  term  by  the  legislative  and 
the  executive  departments  of  the  then  territory  of  Kansas  before 
and  during  the  time  the  constitution  was  being  framed.  In  1858, 
the  legislature  and  the  governor  of  said  temtory  authorized  the  city 
of  Atchison  to  subscribe  for  stock  in  and  issue  bonds  to  railroad 
companies.  Private  Laws  of  1858,  182,  §§  30,  31.  In  1859,  the 
next  legislature  and  the  governor  of  said  territory  authorized  Leav- 
enworth county  to  make  similar  subscriptions,  and  to  issue  bonds  in 
payment  therefor.  Gen.  Laws  of  1859,  69;  and,  on  the  same  day 
(February  11,  1859),  they  took  the  initiatory  steps  in  framing  the 
present  constitution  of  the  State  of  Kansas.  On  that  day  they 
passed  the  act  under  which  the  constitution  was  framed  (Gen« 
Laws,  1859,  292) ;  and  on  that  day  they  gave  a  construction  to  the 
term  "  legislative  power,"  with  reference  to  municipal  aid  to  rail- 
road companies.  And  this  construction  the  people  have  never 
overruled  or  repudiated  in  framing  their  constitution,  or  in  any 
other  manner,  from  that  time  till  the  present.  In  1860,  after  the 
people  had  adopted  the  constitution,  but  while  it  was  still  pending 
before  congress,  and  before  the  State  was  admitted  into  the  Union 
under  it,  another  territorial  legislature  and  another  territorial  gov- 
ernor again  determined  in  favor  of  the  power  of  the  legislature  to 
pass  acts  granting  municipal  aid  to  railroad  companies.     They 
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passed  three  acts  recognizing  this  power  —  one  for  Leavenworth 
county  (Gen.  Laws,  1860,  29),  one  for  Leavenworth  city  (id.  32), 
and  one  for  the  city  of  Atchison  (Private  Laws,  18C0,  53). 

We  suppose  that  nobody  will  claim  that  the  territorial  legislature 
had  moi*e  power  in  this  respect  than  the  State  legislature.  The 
territorial  legislature  had  nothing  but  legislative  power,  and  that  is 
just  what  the  State  legislature  have.  The  territorial  legislature 
held  their  authority  under  the  *' organic  act,"  which  provides  "that 
the  legislative  power  and  authority  of  said  territory  shall  be  vested 
in  the  governor  and  legislative  assembly."  §  22.  The  State  legis- 
lature hold  theirs  under  the  State  constitution.  The  organic  act 
was  framed  by  congress ;  the  constitution  was  framed  by  the  people 
of  the  State.  The  territorial  legislature  had  all  the  legislative 
power  in  this  respect  that  congress  had  power  to  give  them.  The 
State  legislature  have  all  the  legislative  power  that  the  people  of 
the  State  have  power  to  give  them.  Then  whose  power  is  the 
greatest  —  that  of  the  territorial  legislature,  or  that  of  the  State 
legislature  ?  That  of  congress,  or  that  of  the  people  in  the  pri- 
mary capacity  ?  It  has  generally  been  supposed,  and  we  presume 
it  will  be  so  conceded,  that  the  power  of  the  people  in  their  primary 
capacity  is  unbounded,  unlimited.  Is  it  so  with  congress  ?  Has 
any  jurist  ever  said  that  it  was  so?  Will  any  lawyer  of  any 
respectability  hazard  his  professional  reputation  by  declaring  that 
it  is  so  ?  We  think  not,  and  yet  we  shall  not  in  the  least  question 
the  power  of  congress  upon  this  particular  subject.  In  fact,  this 
court  has  already  decided  that  congress  possesses  all  the  power 
necessary  upon  this  particular  subject.  Burnes  v.  AtcJiison,  2 
Kas.  454 ;  Atchison  v.  Butcher,  3  id.  104. 

With  all  this  before  us,  is  it  possible  to  come  to  any  other  con- 
clusion than  that  the  people  knew  what  was  generally  understood 
by  the  term  'legislative  power,"  and  that  they  adopted  the  con- 
stitution with  that  construction.  "The  constitution  must  receive 
an  interpretation  according  to  the  sense  in  which  the  people  are 
supjwsed  to  have  understood  its  language."  MayoVy  etc.,  of  Balti- 
I'iore  V.  State,  15  Md.  376,  461;  Mailldrd  v.  Laiorence,  16  How.  (XJ. 
S.)  251,  261  ;  Wetiimpka  v.  Winter,  29  Ala.  651,  660.  The  fore- 
going conclusion  must  also  follow,  because  this  general  under- 
stand'ng  before  and  after  the  adoption  of  our  constitution  was  a 
contemporaneous  construction  of  said  term.  Cooley's  Const.  Lim. 
67,  et  seq,,  and  cases  there  cited;  Portland  Bank  v.  Ajythorp,  A 
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Mass.  257;  and  also  because  whenever  a  provision  of  law  ifl  adopted 
by  one  State  from  another,  as  this  constitutional  provision  of  oan 
was,  the  judicial  construction  given  to  it  in  the  State  where  it 
originated,  follows  it  to  the  State  of  its  adoption.  Bemis  v.  Becker, 
1  Kas.  226,  248,  249;  Stebbim  v.  Guthrie,  4  id.  353,  3G4;  Drennan 
V.  Tlie  People,  10  Mich.  175  to  177.  But  even  the  passage  of  said 
acts  by  our  own  territorial  legislature  before  the  adoption  of  the 
constitution  is  of  itself  sufficient,  in  the  absence  of  any  thing  to  the 
contrary,  to  show  that  the  people  of  the  State  intended  to  confer 
upon  the  State  legislature  power  to  authorize  municipal  aid  to  rail- 
road companies;  for  as  the  territorial  legislature  had  repeatedly 
exercised  such  power  as  legislative  power,  it  must  necessarily  be 
presumed  that  the  State  legislature  acting  for  the  same  community 
would  also  exercise  such  power  as  legislative  power  unless  prohib- 
ited therefrom.  But  as  there  is  no  such  prohibition  in  the  constitu- 
tion it  must  necessarily  follow  that  the  people  of  the  State  intended, 
by  leaving  such  prohibition  out  of  the  constitution,  that  the  legis- 
lature should  continue  to  exercise  such  power  as  legislative  power. 
Mayor,  etc.,  of  Baltimore  v.  State,  15  Md.  376,  461;  St4de  v.  Way* 
fnan,  2  Gill  &  Johns.  284,  285.  Laws  in  force  at  the  time  the 
constitution  is  framed  must  be  considered  as  the  groundwork  and 
basis  of  the  constitution  itself.     (See  last  case  cited.) 

Since  the  adoption  of  the  constitution  of  this  State,  four  or  five 
other  States  besides  those  that  we  have  already  n'lentioned  as  having 
decided  the  question  before  our  admission,  have  declared  in  favor 
of  the  constitutional  validity  of  acts  granting  municipal  aid  to  rail- 
road companies.  Kansas:  Burnes  v.  Atchison,  2  Kas.  454,  decided 
in  1864;  Atchison  v.  Butcher,  3  id.  104,  decided  in  1865;  and  The 
State  ex  rcL  Hurd  v.  The  Mayor  and  Council  of  the  City  of 
Leavenworth,  not  reported,  decided  in  1868.  West  Virginia: 
(Hoshoni  V.  Sup.  Ohio  Co.,  1  W.  Va.  308,  decided  in  1865. 
Texas:  San  Antonio  v.  Jones,  28  Texas,  19,  decided  in  1866. 
Nevada  :  Gibson  v.  Mason,  5  Xev.  283,  decided  in  1869.  And  the 
same  doctrine  has  recently  been  recognized  in  Vermont :  Danvilh 
V.  Railroad  Co,,  43  Vt.  144,  'decided  in  1870 — making  in  all  about 
twenty-seven  States,  and  the  United  States. 

All  of  the  Stiites  have,  impliedly  at  least,  declared  what  we  con- 
si  ier  to  be  the  true  doctrine  that  the  general  grant  of  legislative 
power  carries  with  it  the  power  to  pass  acts  authorizing  county  and 
municipal  aid  to  railroad  companies,  and  in  some  of  the  States  the 
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courts  have  expressly  so  decided.  Burnes  v.  Atchison^  2  Kas.  454, 
486 ;  Thomson  v.  Lee  Co,,  3  Wall.  327,  654 ;  People  v.  Mitchell,  35 
N.  Y.  651 ;  Grant  v.  Courter,  24  Barb.  232;  Benson  v.  Mayor  of 
Albany,  id.  248  ;  Clarke  v.  City  of  Rocliester,  id.  446  ;  Caldwell  v. 
Justices  of  Burke,  4  Jones'  Eq.  (N.  C.)  324;  Copes  v.  CJiarleston, 
10  Rich.  (S.  C.)  495,  501. 

III.  The  real  question  in  this  case  is,  whether  the  legislature  has 
the  constitutional  power  to  authorize  counties  and  municipal  cor- 
porations to  subscribe  for  stock  in  railroad  companies,  and  to  issue 
their  bonds  in  payment  therefor,  and  not  whether  the  legislature 
have  power  to  authorize  counties  and  municipal  corpomtions  to 
•  make  donation's  to  railroad  companies.     In  favor  of  the  power  to 
make  subscriptions,  etc.,  we  have  the  decisions  of  about  twenty-six 
States.   Against  the  power,  we  have  tlie  decisions  of  one  State  alone, 
and  that  is  Iowa.     The  principal  decisions  in  Iowa  against  this 
power  are  :  The  State  v.  Wajyello  Co.,  13  Iowa,  388;  Clumiierlain  v. 
Burlifigton,  19   id.    395 ;    and   McClure   v.    Owen,   26   id.   243. 
But  the  supreme  court  of  the  United  States  has  overruled  all  these 
decisions:    Oelpcke  v.  City  of  Dubuque,  1  Wall.  175 ;   Meyers  v. 
Muscatine,  id.   384;   Thomson  v.   Lee  Co.,   3    id.    327;    Rogers 
V.  Burlington,  id.  654;  Riggs  v.  Johnson  Co,,  6  id.  166 ;   Weber  v. 
Lee  Co.,  id.  210  ;  U.  S.  v.  Cou7icil  of  Keokuk,  id.  514,  518 ;  Benbow 
V.  Iowa  City,  7  id.  313 ;  Lee  Co.  v.   Rodgers,  id.  181.     But  it  has 
been  denied  by  very  high  authority  that  any  decision  has  ever  been 
made  even  in  Iowa  declaring  the  unconstitutionality  of  such  acts  as 
we  are  now  considering.    Hansen  v.  Vernon,  27  Iowa,  28  ;  1  Am. 
Rep.  215;  Stewart  v.  Sup.  of  Polk  Co.,  30  Iowa,  10;  1  Am.  Rep.  238. 
But  admitting  that  such  decisions  have  been  made  in  Iowa,  still  the 
same  oourt  (as  well  as  the  supreme  court  of  the  United  States),  in 
a  more  recent  decision  have  swept  away  every  vestige  of  the  princi- 
ple upon  which  the  former  decisions  of  the  supreme  court  of  Iowa 
are  supposed  to  have  been  founded.    Stetoart  v.  The  Sup,  of  Polk 
Co.,  supra;  King  v.  Wilson,  3  Chicago  L.  K  137 ;  1  Dillon's  Cir. 
Ct.  Rep.  555.     Hence,  no  court  of  last  resort  can  now  be  found, 
that  holds  that  county  and  municipal  aid  to  railroad  companies  bj^ 
way  of  subscription  to  the  capital  stock  thereof,  is  not  a  legitimate 
subject  of  legislation.     There  are,  however,  now  just  four  decision* 
in  the  United  States  against  the  validity  of  donations  to  railroad 
companies ;  one  in  New  York :  Sweet  v.  Hulbert,  51  Barb.  312 ; 
one  in  Iowa :  Hansofi  v.  Verru>n,  27  Iowa,  28 ;  1  Am.   Rep.  216 , 
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one  in  Wisconsin:  Wliiting  v.  Hie  Sheboygan  IL  R.  Co.,  25  Wia. 
107  ;  3  Am.  Rep.  30 ;  and  one  in  Michigan  :  Tlie  People  ex  reh  v. 
Sahni^  20  Mick.  452  ;  4  Am.  Hep.  400.  The  first  of  these  decis- 
ions is  entitled  to  but  little  consideration  as  a  precedent,  as  it  was 
not  rendered  by  a  court  of  last  resort.  The  second  has  since  been 
overruled  by  the  siime  court  Stewart  v.  The  Supers  of  Polk  Co.,  30 
Iowa,  9  ;  1  Am.  Rep.  238.  This  leaves  two  decisions  only  —  one  in 
Wisconsin,  and  one  in  Michigan,  standing  solitary  and  alone,  in 
opposition  to  even  this  species  of  legislation ;  and  these  are  not 
authorities,  as  we  shall  presently  see,  against  subscriptions  to  the 
capital  stock  of  railroad  companies.  The  supreme  court  of  Wis- 
consin is  composed  of  three  judges,  one  of  whom  dissented.  The 
supreme  court  of  Michigan  is  composed  of  four  judges,  one  of 
whom  dissented.  The  court  of  appeals  in  New  York,  the  court  of 
last  resort  in  that  State,  decide  in  favor  of  the  validity  of  subscrip- 
tions :  Bank  of  Home  v.  Village  of  Rome,  18  N.  Y.  38 ;  Starin 
V.  Genoa,  23  id.  439 ;  Clarke  v.  City  of  Rochester,  28  id.  605 ; 
People  V.  Mitchell,  35  id.  651 ;  and  the  court  rendering  the  decis- 
ion reported  in  51  Barb.  312,  acknowledge  the  binding  force  of  the 
decisions  made  by  the  court  of  appeals,  but  claim  that  there  is  a 
material  difference  between  donations  and  subscriptions ;  tliat  they 
are  not  both  governed  by  the  same  principles ;  that  one  may  be 
valid  and  the  other  invalid.  The  supreme  court  of  Wisconsin 
decides  in  favor  of  the  validity  of  subscriptions:  Clark  y.  Janes- 
ville,  10  Wis.  136 ;  Bushneli  v.  Beloit,  id.  195 ;  and  against  the 
validity  of  do?iatio)is:  Wliiting  v.  Sheboygan  72.  R.  Co.,  25  Wis. 
1G7.  In  the  latter  case  the  court  made  two  decisions,  and  in  each 
decision  they  made  a  labored  argument  to  show  a  distinction 
between  subscriptions  and  donations,  and  to  show  that  the  former 
are  valid  and  the  latter  invalid.  25  Wis.  186,  209.  See  also  note 
of  Mr.  Chief  Justice  Dillox,  who  wrote  the  opinion  of  the  court 
in  the  case  of  Hajison  v.  Vernon,  27  Iowa,  35 ;  1  Am.  Rep.  215, 
published  in  the  9  Am.  Law  Reg.  (X.  S.)  172,  175. 

We  suppose  that  it  will  be  admitted  that  it  is  a  duty  incum- 
bent upon  all  governmeuts  to  provide  suitable  and  sufficient  facili- 
ties for  the  travel  and  commerce  of  the  country.  Canals, 
roads,  bridges,  and  other  artificial  means  of  passage  and  trans- 
portation  from  one  part  of  the  country  to  the  other,  have  been  made 
by  the  sovereign  power  and  the  public  expense,  in  every  civilized 
State  of  ancient  and  modern  times.  And  to-day,  this  State  con- 
•tructs,  through  the  agency  of  subordinate  public  corporations,  all 
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our  common  roads,  bridges  and  thoroughfares.  In  many  parts  of 
the  civilized  world,  and  particularly  on  the  continent  of  Europe 
(and  in  every  part  it  might  be  done),  the  railroads  of  the  country 
are  constructed,  owned  and  operated  by  the  government.  Many  of 
the  States  of  this  Union  have  constructed,  owned  and  operated  both 
railroads  and  canals,  and  tlicir  right  to  do  so,  so  far  as  we  are 
informed,  has  never  been  questioned.  Some  of  the  States  are  doing 
this  very  thing  to-day,  without  the  least  suspicion  that  they  are 
transcending  the  legitimate  bounds  of  governmental  jurisdiction. 
It  must,  therefore,  be  admitted  that,  in  the  absence  of  constitu- 
tional restrictions,  this  State  might  construct,  own  and  operate  all 
the  railroads  within  the  boundaries  of  the  State.  It  must  also  be 
admitted  that  whatever  the  State  may  do  in  providing  artificial 
means  of  travel  and  transportation,  it  may  do  through  the  agency 
of  subordinate  public  corporations,  such  as  counties,  cities,  towns 
and  villages,  which  may  be  locally  benefited  by  such  improvements. 
We  have  already  seen  that  there  is  no  constitutional  restriction 
upon  constnictin^:^  works  of  internal  improvement  through  the 
agency  of  subordinate  public  corjiorations,  such  as  counties,  cities, 
towns  and  villages.  Ilcnce  it  logically  follows  that  the  State  may, 
through  the  agency  of  such  subordinate  public  corporations, 
construct,  own  and  operate  all  the  railroads  within  her  territorial 
boundaries.  It  will  also  be  admitted  that  the  State  may  construct 
railroads  through  the  agency  of  private  corporations,  or  of  private 
individuals.  Now,  if  the  construction  of  a  railroad  is  a  public  duty 
which  the  State  may  either  cause  to  be  done  entirely  through  the 
agency  of  public  corporations,  and  at  the  public  expense,  or  entirely 
through  the  agency  of  private  corporations  or  private  individuals,  it 
seems  to  follow  as  a  logical  consequence  that  such  a  work  may  be 
done  partly  through  the  agency  of  a  public  corporation,  and  partly 
through  the  agency  of  a  private  corporation  or  of  private  individ- 
uals. If  private  enterprise  will  take  hold  of  such  public  improve- 
ments and  construct  them,  all  experience  has  shown  that  it  is  bet- 
ter to  let  private  enterprise  do  it.  But  if  private  enteri)rise  will 
only  perform  a  part,  is  it  not  better  to  let  private  enterprise  perform 
that  part,  and  the  public  perform  the  other  part,  than  that  the 
public  shall  be  entirely  deprived  of  all  the  benefits  of  such  necessary 
and  valuable  improvements  ?  And  further,  if  a  county  should  pur- 
chase all  of  the  stock  in  a  railroad  company,  the  county  would  then 
own  the  entire  road,  and  might,  we  presume,  operate  the  same 
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without  any  grave  constitational  objection  being  urged  against  such 
a  transaction.  Then  why  may  not  the  county  purchase  a  portion 
of  the  stock,  and  operate  the  road  in  conjunction  with  the  other 
stockholders,  who  are  private  individuals,  and  who  own  the  remain- 
der oi  the  stock  ? 

While  there  is  an  obvious  distinction  between  subscriptions  and 
donations,  still  we  do  not  suppose  that  the  Wisconsin  and  Michi- 
gnii  decisions  are  founded  entirely  upon  the  doctrine  that  donations 
to  railroad  companies  are  illegal,  simply  because  they  are  dona- 
tions. The  power  of  governments  and  governmental  organizationc 
to  make  donations  has  been  exercised  ever  since  governments  were 
instituted,  and,  we  presume,  always  will  be.  Swords,  banners,  and  all 
other  mementoes  for  meritorious  conduct,  have  always  been,  and,  we 
suppose,  always  will  be  donated  by  governments  and  municipal  organ- 
izations. Two  hundred  thousand  dollars  in  money,  and  a  township 
of  laud,  were  donated  in  1824  by  the  general  government  to  General 
La  Fayette.  Millions  of  dollars  as  pensions,  and  millions  of  acres 
of  land,  and  land  waiTants,  have  been  donated  to  the  soldiers  of 
the  republic  since  its  organization.  And  the  government  is  now 
generously  donating  artificial  limbs  to  disabled  soldiers  who  lost 
limbs  in  the  war  of  the  rebellion.  During  the  rebellion,  the  gene- 
ral government,  and  almost  every  loyal  State,  county,  city,  township 
and  hamlet,  gave  bounties  to  soldiers  enlisting  in  the  service  of  their 
country.  Bounties  have  been  everywhere  given  for  the  destruction 
of  wild  beasts  and  other  public  pests.  This  State  is  now  giving 
bounties  to  those  who  grow  forest  trees,  plant  hedges  and  build 
stone  fences.  Gen.  Stat.  465,  1094.  Schools  are  made  free  for 
the  poor  as  well  as  for  the  rich.  Asylums  are  established  for  the 
deaf,  dumb,  blind  and  insane.  Hospitals  are  opened  in  many 
parts  of  the  world  for  the  sick,  the  diseased,  the  disabled,  and  the 
infirm.  The  poor  and  the  destitute  are  fed  and  clothed  at  tlie  pub- 
lic expense.  Homesteads  are  given  by  the  general  government  to 
actual  settlers  upon  the  public  lands.  And  many  millions  of  acres 
of  the  public  lands  have  been  donated  to  railroad  cornpafiies  by  the 
general  government  within  the  last  thirty  years.  If  the  Wisconsin 
aud  Michigan  courts  had  simply  said  that  donations  to  railroad 
companies  were  illegal  because  they  were  donations,  their  decisions 
would  not  affect  this  case  in  the  least;  but  they  have  gone  fartheri 
and  have  said  that  they  are  illegal  because  they  are  given  to  railroad 
oompanies.     The  reasons  given  why  donations  to  railroad  companies 
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are  illegal  are,  firaty  that  railroad  companies  are  private  corporationa 
(forgetting  of  coarse  that  such  donations  as  are  everywhere  admit- 
ted to  be  legal,  are  nearly  always  given  to  private  coi'porations  or  to 
private  individuals) ;  and  8eco7id,  that  said  donations  are  given  for 
a,  private  purpose.  Now  whatever  may  be  the  case  with  reference  to 
municipal  aid  to  railroad  companies  being  a  private  purpose,  in  Wis- 
consin or  Michigan,  we  think  we  have  akeady  demonstrated  that 
such  is  not  the  case  in  Kansas;  that  the  people  of  Kansas,  in  their 
primary  capacity,  in  framing  their  constitution  have  determined 
otherwise,  and,  as  we  shall  attempt  to  show,  have  determined 
rightly.  But  whether  rightly  or  wrongly,  from  the  people  in  their 
primary  capacity  there  is  no  appeal.  Their  decision  is  final. 
Whatever  they  have  determined  in  and  by  their  constitution,  we 
must  determine.  We  are  not  above  the  constitution.  We  as  judges 
are  the  mere  creatures  of  it,  and  hold  our  authority  under  it,  and 
from  it,  and  must  decide  as  it  decides.  Any  other  course  would  be 
usurpation.  If  we  do  not  carry  out  the  provisions  of  the  constitu- 
tion as  the  people  understood  them  when  they  framed  it,  we  are 
unworthy  to  hold  the  places  we  fill.  It  can  hardly  be  supposed  that 
when  the  people  framed  their  constitution  they  intended  to  bring 
into  existence  a  tribunal  greater  than  the  constitution  itself ;  a  tri* 
bunal  with  such  potential  force  that  it  could  destroy  the  provisionj 
of  the  instrument  upon  which  its  own  life  and  existence  depends. 
It  has  heretofore  been  supposed  by  statesmen  and  jurists,  that  the 
constitution  was  a  permanent  and  inflexible  instrument;  that  it  was 
the  photograph  of  the  people's  will,  indelibly  fixed,  and  could  only 
be  amended  by  the  people  themselves  in  the  prescribed  form.  It 
has  heretofore  been  supposed  that  if  a  new  truth,  however  valuable, 
should  be  discovered,  the  courts,  however  strong  the  temptation 
might  be  to  startle  the  world  with  the  announcement  of  it,  would 
have  no  right  to  insert  it  in  the  constitution  by  judicial  construction, 
or  interpretation,  but  must  wait  and  let  the  people,  in  their  own 
proper  time,  make  the  desired  amendment.  And  even  where  a 
society  has  outgrown  its  constitution,  it  has  never  been  supposed 
that  the  courts  could,  through  the  means  of  judicial  construction, 
BO  amend  it,  as  to  bring  it  up  to  the  wants  and  needs  of  the  more 
improved  and  further  advanced  condition  of  society. 

We  deny  both  the  grounds  on  which  it  is  claimed  that  municipal 
aid  to  railroad  companies  is  unconstitutional.  We  deny  that  rail- 
road companies  are  strictly  private  corporations,  although  we  do  not 
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claim  that  they  are  strictly  public  corporations;  and  we  deny  that 
municipal  aid  to  railroad  companies  is  strictly  for  a  private  use, 
although  we  do  not  claim  that  it  is  wholly  for  a  public  use,  though 
the  object  intended  by  the  government  is  a  public  purpose;  and  we 
further  say  that  it  makes  no  difference,  so  far  as  this  case  is  con- 
cerned, whether  a  railroad  company,  as  a  company,  is  9k  private  cor- 
poration or  not.  The  whole  question  depends  upon  the  ultimate 
object,  use,  or  purpose,  intended  by  the  government  in  granting 
the  aid  to  railroad  companies  —  whether  that  object,  use  or  purpose, 
is  public  or  private,  and  not  upon  the  nature  or  character  of  the 
means  used  in  effecting  or  accomplishing  that  object. 

This  whole  question  has  been  argued  as  though  it  depended  entirely 
upon  the  sovereign  power  of  taxation.  We  do  not  think  that  it 
does,  but  as  it  has  been  so  argued,  we  cannot  well  escape  discussing 
the  question  to  some  extent  in  the  same  manner.  The  argument 
for  plaintiffs  in  error  in  substance  is  this:  1.  The  dividends  on  the 
railroad  stock  which  the  county  gets  for  its  bonds,  together  with 
the  stock  itself,  and  all  other  resources  of  the  county  aside  from 
taxation,  will  not  pay  the  interest  and  principal  of  said  bonds  as  the 
same  become  due;  therefore  the  county  will  have  to  resort  to  taxa- 
tion in  order  to  pay  said  interest  and  principal.  2.  Taxation  can 
only  be  resorted  to  for  a  public  purpose.  3.  A  railroad  company  is 
a  strictly  private  corporation,  and  subscribing  for  stock  therein  and 
issuing  bonds  thereto  is  a  strictly  private  purpose.  4.  Therefore 
such  subscriptions,  etc.,  are  unconstitutional.  Now,  we  admit  the 
first  and  second  of  these  propositions,  and  deny  the  third  and  fourth. 
And  we  might  here  say  that  we  admit  what  are  claimed  to  be  the 
three  fundamental  principles  of  taxation:  1st.  Taxation  must  be  for 
a  public  and  not  merely  a  private  purpose.  2d.  The  taxes  must  be 
properly  apportioned.  3d.  The  district  taxed  must  have  a  special 
interest  in  and  be  specially  benefited  by  the  thing  for  which  the 
taxes  are  levied.  Taxation  is  not  an  independent  power  to  be  exer- 
cised aside  from  the  other  powers  of  the  government.  No  society 
of  men  ever  organized  into  a  government,  or  into  a  municipal  cor- 
poration for  the  mere  purpose  of  taxing  themselves.  The  power  of 
taxation  can  never  be  invoked  except  in  aid  of  one  of  the  other 
powers.  It  is  not  of  itself  a  sufficient  foundation  upon  which  to 
build  any  other  power  or  action  of  the  government.  It  is  only  a 
servant  of  the  other  powers,  and  can  only  be  exercised  in  their  sup- 
port.   And  if  the  right  to  make  county  and  municipal  subscriptions 
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to  railroad  companies  is  founded  upon  no  other  power  except  the 
power  of  taxation,  we  admit  it  has  no  foundation  whateyer,  and 
must  of  course  fall.  But  on  the  other  hand,  if  it  be  conceded 
that  every  other  objection  to  the  making  of  said  subscriptions 
is  removed  —  that  nothing  else  stands  in  the  way  —  that 
every  thing  else  is  favorable  —  that  the  right  of  the  government 
18  otherwise  perfect  —  then  every  thing  is  virtually  conceded, 
for  the  power  of  taxation  (or  the  want  of  such  power)  can 
never  be  in  the  way  of  the  exercise  of  any  of  the  other  powers  of 
government,  but  must  always,  when  necessary,  contribute  thereto. 
The  power  of  taxation  is  the  most  universal  power  possessed  by 
governments.  It  is  co-extensive  with  every  other  power  —  it  is  an 
incident,  a  concomitant,  an  auxiliary  of  every  other  power.  When- 
ever the  government  can  act  at  all,  it  can  resort  to  the  power  of 
taxation  if  necessary  to  make  its  action  effective.  And,  although 
the  government  has  no  right  to  interfere  in  private  affairs  at  all, 
yet,  whenever  the  public  interest,  the  public  honor,  the  public 
gratitude,  or  public  charity,  requires  it,  the  government  may  resort 
to  its  sovereign  power  of  taxation  without  limit,  until  its  interest, 
its  honor,  its  gratitude,  or  charity,  is  entirely  satisfied.  Then  it  is 
that  the  power  of  the  government,  and  the  power  of  the  legislature 
acting  for  the  government,  becomes  unbounded ;  for  the  courts, 
whose  duty  it  is  simply  to  expound  and  declare  the  law,  have  no 
scales  by  which  to  determine  the  amount  of  the  public  interest,  the 
amount  of  the  public  honor,  the  amount  of  the  public  gratitude,  or 
the  amount  of  the  public  charity,  which  will  support  and  sustain 
taxation.  This  duty  rests  upon  another  branch  of  the  govern- 
ment—  the  legislature;  and  it  rests  wholly  in  their  discretion. 
That  these  views  are  correct  we  refer  to  the  following  authorities : 
Cooley's  Const.  Lim.  219,  et  seq.,  and  cases  there  cited;  id.  479,  ei 
8€^,,  and  cases  there  cited ;  id.  129,  488 ;  Town  of  Ouilford\.  Sup. 
Chenango  Co.,  13  N.  Y.  143,  149 ;  Booth  v.  Woodbury,  32  Conn. 
128;  Brodhead  v.  Ciiy  of  Milwaukee,  19  Wis.  652;  Speer  v. 
School  Directors  of  Blairsville,  50  Penn.  St.  150 ;  Waldo  v.  Port- 
land, 33  Conn.  363 ;  Bathlmtievj  v.  Harwinton,  id.  408 ;  Lowell  v. 
Oliver,  8  Allen,  247 ;  McCulloch  v.  Maryland,  4  Wheat.  425  to  436. 
IV.  Let  us  now  examine  into  the  character  of  railroad  companies 
so  as  to  determine  whether  they  are  public,  quasi  public^  or  private 
corporations.  For  more  than  eighteen  years,  from  1852  ap  to  1870^ 
when  the  case  of  The  People  v.  Salem,  20  Jfich.  452 ;  4  Am.  Rep. 
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400,  was  decided,  the  doctrine  of  the  supreme  court  of  MichigaL 
was  that  railroad  companies  were  public,  or  quasi  public  coii)ora- 
tions.      In  the  case  of  Siaan  v.  Williams,  2  Mich.  427,  decided  vl 
1852,  that  supreme  court  says:  '^Most  certain  it  is,  that,  as  to 
all  their  rights,  powers  and  responsibilities,  three  grand  clasdcs  of 
corporations  exist    First,  Political  or  municipal  corporations,  such 
as  counties,  townsj  cities  and  villages,  which,  from  their  nature, 
are  subject  to  the  unlimited  control  of  the  legislature.      Second, 
Those  associations  vrhich  are  created  for  public  benefit,  and  to 
which  the  government  delegates  a  portion  of  its  sovereign  power,  to 
be  exercised  for  public  utility,  such  as  turnpike,  bridge,  canal  and 
railroad  companies ;  and  Third,  Strictly  private  corporaiions,  where 
the  private  interest  of  the  corporators  is  the  primary  object  of  Uie 
association,  such  as  banking,  insurance,  manufacturing  and  trading 
companies."    ♦    ♦     ♦     "The  object  defines  the  character  of  these 
associations  by  whatever  name  they  may  be  styled."     ♦      ♦      ♦ 
"  The  object  which  determines  the  character  of  a  corporation  is  that 
designed  by  the  legislature  rather  than  that  sought  by  the  company. 
If  that  object  be  primarily  the  private  interests  of  its  members, 
although  an  incidental  benefit  may  accrue  to  the  government  there* 
from,  then  the  corporation  is  private ;  but,  if  that  object  be  the 
public  interest,   to  be  secured  by  the  exercise  of  powers  dele- 
gated for   tliai  purpose,   which  would  otherwise    repose  in  the 
State,  then,  although  private  interests  may  be  incidentally  pro- 
moted,  the    corporation    is  in  its   nature  public  —  it    is  essen- 
tially the  trustee  of  the  government  for  the  promotion  of  the 
objects  desired  —  a  mere  agent  to  which  authority  is  delegated  to 
work  out  the  public  interests  through   the  means  provided   by 
government  for  that  purpose,  and  broadly  distinguishable  from  one 
created  for  the  attainment  of  no  public  end,  and  from  which  no 
benefit  accrues  to  the  community  except  such  as  results  incident- 
ally and  not  necessarily  from  its  operation.     In  the  creation  of  this 
class  of  corporations,  public  duties  and  public  interests  are  involved, 
and  the  discharge  of  those  duties  and  the  attainment  of  those 
interests  are  the  primary  objects  to  be  worked  out  through  the 
powers  delegated  to  them.     To  secure  tlicse,  the  right  of  pre- 
eminent sovereignty  is  exercised  by  the  condemnation  of  lands  to 
their  use,  a  right  which  never  can  be  exercised  for  private  purposea. 
How,  then,  can  they  be  regarded  as  private  asfiocialion^,  from  the  acta 
of  which  an  incidefUal  benefit  only  springs  to  the  puulic  ?  "      '  Nor 
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oan  it  be  said  that  the  property,  when  taken,  is  not  used  by  the 
public,  but  by  the  corporators,  for  their  own  profit  and  advantage. 
It  is  unquestionably  tme  that  these  enterprises  may  be,  and  probably 
always  are,  undertaken  with  a  view  to  private  emolument  on  the 
part  of  the  corjiorators  ;  but  it  is  none  the  less  true  that  the  object 
of  the  government  in  creating  them  is  public  utility,  and  that  pri- 
vate benefit,  instead  of  being  the  occasion  of  the  grant,  is  bat  the 
reward  springing  from  the  service."    2  Mich.  434  to  436. 

In  the  case  of  the  Miners^  Ditch  Co.  v.  Zeleerbach,  37  Cal.  643, 
677,  Chief  Justice  Sawyer  says  :  "  There  are  several  classes  of 
corporations,  such  as  public  municipal  coi-porations,  the  leading 
object  of  which  is  to  promote  the  public  interest;  corporations 
technically  private,  but  yet  of  a  quasi  jnMic  character ^  having  in 
view  some  great  public  enterprise,  in  which  the  public  interests  are 
directly  involved  to  such  an  extent  as  to  justify  conferring  upon 
them  important  government  powers,  such  as  an  exercise  of  the  right 
of  eminent  domain  ;  of  this  class  are  railroad,  turnpike  and  canal 
companies;  and  corporations  strictly  private,  the  direct  object  of 
which  is  to  promote  private  interests,  and  in  which  the  public  has 
no  concern,  except  the  indirect  benefit  resulting  from  the  promotion 
of  trade  and  the  development  of  the  general  resources  of  the 
country." 

In  the  case  of  Oshorn  v.  The  Uiiiied  States  Bank,  9  Wheat.  738, 
three  important  questions  were  decided  :  First.  That  congress  had 
no  power  to  create  private  corporations,  the  Federal  government 
being  a  government  of  delegated  powers,  and  the  power  to  create 
private  corporations  not  being  among  the  powers  delegated. 
Second.  That  congress  had  power  to  create  corporations  as  instru- 
mentalities by  which  to  carry  out  a  delegated  power,  and  that  such 
corporations  were  to  be  classed  as  public  corporations.  Third. 
That  a  banking  corporation  created  for  such  a  purpose,  although 
four-fifths  of  its  capital  stock  was  owned  by  private  individuals,  and  it 
was  engaged,  in  part,  in  private  banking  business  from  which  private 
and  indiridual  profit  was  derived  (3U.  S.  Stat,  at  Large,  266,  et  scq.), 
was  nevertheless  a  public  corporation.  Chief  Justice  Marshall, 
who  delivered  the  opinion  of  the  court,  said  :  "  The  bank  is  not  con- 
sidered as  a  private  corporation  whose  principal  object  is  individual 
trade  and  individual  profit,  but  as  a  public  corporal  'on,  created  for 
public  and  national  purposes.  That  the  mere  business  of  banking 
u  in  its  own  nature  a  private  business,  and  may  be  carried  on  by 
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indiviiluals  and  companies  having  no  political  connection  with  the 
government,  is  ailmitted;  but  the  bank  is  not  such  an  individual 
company.  //  was  not  created  for  its  own  sake,  or  for  private  ptir- 
poses.  It  has  never  been  supposed  that  congress  could  create 
8uch  a  corporation.  It  is  not  an  instrument  which  the  government 
found  ix)ady-made,  and  was  supposed  to  be  adapted  to  its 
purposes,  but  one  which  was  created  in  the  form  in  which  it  now 
^)]>QVir^,  for  national  purposes  only.  It  is  undoubtedly  capable  of 
transacting  private  as  well  as  public  business.  While  it  is  the  great 
instrument  by  which  the  fiscal  operations  of  the  government  are 
effected,  it  is  also  trading  with  individuals  for  its  own  advantage. 
The  appellant  endeavors  to  distinguish  between  this  trade  and  its 
agency  for  the  public,  between  its  banking  operations  and  those 
qualities  which  it  possesses  in  common  with  every  other  corpora- 
tion, such  as  individuality,  immortality,"  etc.     9  Wheat.  860,  861. 

In  this  State  the  register  of  deeds  accepts  his  office  for  private 
gain  and  emolument.  His  business  is  with  and  for  private  indi- 
viduals, lie  is  paid  by  the  individuals  for  whom  he  does  the  work, 
and  not  by  the  State  or  the  county.  Is  he  b,  public  officer  or  strictly 
a  private  individual?  This  same  question  might  be  asked  with 
equal  propriety  with  regard  to  several  other  public  officers.  In  this 
connection,  we  would  refer  to  the  following  authorities:  Bloodgood 
V.  Mohawk,  etc,  R,  R,  Co,,  18  Wend.  9,  15,  16;  Beehnan  v,  Sara- 
toga, etc.,  R.  R,  Co.,  3  Paige,  45,  75;  Lexingtoyi,  etc.,  R.  R.  Co,  v. 
Applegate,  8  Dana,  296;  Pratt  v.  Brown,  3  Wis.  613;  Robbins  v. 
Milwaukee,  etc.,  R.  R.  Co.,  6  id.  636;  Soeyis  v.  City  of  Raci?ie,  10 
id.  830;  Raleigh,  etc.,  R.  R.  Co.  v.  Davis,  2  Dev.  &  Bat.  (N.  C.) 
468;  Tinicam  Fishitig  Co.  v.  Carter,  61  Penn.  St.  27;  Oibson  v. 
Mason,  2  N.  11.  25;  State  v.  Town  of  Hampton,  5  Nev.  285,  307, 
et  seq.,  and  cases  there  cited;  Maunch  Cliunk  v.  Wescopeck,  21  Penn. 
St.  47;  Sharpless  v.  Mayor,  id.  179;  Hasbroiick  v.  City  of  Milwau- 
kee,  13  Wis.  43. 

It  is  undoubtedly  true  that  railroad  companies,  in  contradistinc* 
tion  to  municipal  coiporations,  are  always  classed  as  private  corro- 
rations;  and  with  this  classification  we  find  no  fault;  but  to  class 
them  with  other  private  corporations  is  a  great  mistake.  They  dif- 
fer materially  from  all  other  private  corporations  in  many  resjMicts, 
and  with  reference  to  them,  ought  to  be  classed  as  public  The 
sovereign  power  of  eminent  domain,  which  is  always  conferred  upon 
iHilroad  companies,  has  never  been  and  could  not  be  conferred  upon 
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a  strictly  private  corporation.  And  the  government  exercises  a  con- 
trol over  railroad  companies  in  compelling  them  to  carry  passengers 
and  freight,  and  in  regulating  the  prices  of  the  same  to  an  exten^ 
never  exercised  over  strictly  private  corporations  or  private  persons, 
The  power  exercised  by  municipal  corporations  in  regulating  the 
fares  of  hackmen  and  draymen  comes  nearest  to  that  exercised  by 
the  legislature  in  regulating  farep  and  freights  of  raiboad  compa- 
nies. But  the  former  is  only  a  police  regulation  in  cities,  while  the 
latter  is  the  exercise  of  a  sovereign  legislative  power,  founded  upon 
the  doctrine  that  a  railroad  company  is  a  public  agency  of  the  gov- 
ernnient.  And  there  are  other  distinctions  between  railroad  compa- 
nies and  hackmen  and  draymen  which  we  will  hereafter  mention  as 
we  proceed  with  this  discussion.  It  will  be  admitted  that  a  strictly 
private  railroad  corporation  might  be  organized  under  the  authority 
of  the  legislature,  a  corporation  whose  powers  and  duties  would  be 
similar  in  all  respects  to  other  private  carriers  of  freight  and  passen- 
gers, such  as  the  proprietors  of  stage-coaches,  hacks,  drays,  etc. ; 
and  while  such  railroad  corporation  would  be  relieved,  as  other  pri- 
vate carriers  of  freight  and  passengers  are  from  many  of  the  re- 
straints and  duties  of  a  public  or  quasi  public  railroad  corporation; 
while  it  would,  of  course,  be  free  to  carry  any  kind  of  freight  it 
chose,  or  any  class  of  passengers  it  choSb,  when  it  chose,  or  exclude 
%11^  and  caiTy  freight  only  for  itself,  yet  it  could  not  exercise  the 
right  of  eminent  domain  as  a  public  or  quasi  public  railroad  corpo- 
ration does.  It  would  have  to  purchase  the  land  over  which  it 
should  construct  its  road;  but  if  the  owner  of  the  land  would  not 
sell,  it  could  not  build  its  road;  its  progress  would  necessarily  come 
to  an  abrupt  termination. 

But  as  we  have  before  stated,  it  makes  no  difference  whether  we 
call  a  railroad  company  a  public,  quasi  public,  or  a  strictly  private 
corporation.  It  is  the  ultimate  end,  object,  and  purpose,  that  must 
determine  the  power  of  the  legislature  to  act  in  the  premises,  and 
not  the  nature  or  character  of  the  corporation  or  person  through 
whose  intermediate  agency,  this  end,  object,  or  purpose  is  expected 
to  be  accomplished.  Nearly  all  the  public  works  of  this  State,  and 
of  counties,  cities,  towns,  and  villages,  have  been  accomplished 
through  the  agency  of  private  corporations,  or  of  private  individu- 
als. The  work  is  usually  let  by  contract  to  the  lowest  bidder,  ^d 
no  one  has  ever  yet  supposed  that  it  was  illegal  because  it  was  not 
done  by  a  public  officer  or  a  public  corporation.     The  most  of  the 
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public  printing  of  this  State  has  been  done  by  private  peraoQB  ;  for 
up  to  1869  we  had  no  public  printer.     The  public  buildings  are 
erected,  mails  carried,  goods  transported,  and  many  other  thinga 
we  might  mention  are  done  for  the  public  by  private  corporationi 
or  private  persons.     And  it  has  never  been  contended,  nor  with 
reference  to  any  other  class  of  cases,  that  the  government  could 
accomplish  a  public  purpose  only  through  the  agency  of  a  public 
servant     It  has  heretofore  been  supposed  that  whatever  the  gov- 
ernment did  through  the  agency  of  a  private  corporation  or  private 
individual  it  did  itself  ;  qui  facit  per  alhitn,  facU per  se;  and  what 
valid  objection  can  there  now  be  raised  to  the  government  accom- 
plishing a  public  purpose  through  a  private  agency?    For  the  pur- 
poses,  then,  of  this  argument,  we  may  well  admit  that  a  railroad 
company  \s  a  private  corporation  ;  though  we  shall,  of  course,  claim 
that  the  use  of  a  railroad  is  a  public  use  or  purpose.     But  it  is  not 
only  claimed  that  a  railroad  company  is  a  private  corporation,  but 
it  is  also  claimed  that  the  property  it  possesses  is  strictly  private 
property.     And  therefore  it  is  claimed,  with  great  confidence,  that 
the  use  of  such  property  must  necessarily  be  strictly  and  absolutely 
a  private  use  or  purpose.     A  glaring  no?i  sequitiir,     A  fallacy  that 
ignores  one  of   the  fundamental  principles  of  law  —  a  principle 
oldor  than  railroads,  older  tJian  any  living  jurist,  old  as  law  itself  — 
the  principle  that  the  title  to  a  thing  and  the  possession  thereof 
may  be  vested  in  one  person  for  the  use  and  benefit  of  another. 
The  government  seldom,  owns  the  building  in  which  a  post-office  is 
kept ;  it  seldom  owns  any  material  portion  of  the  furniture  of  the 
post-office;  and  is  the  use  of  such  property,  for  that  reason,  purely 
and  strictly  a  private  use?    Suppose  the  State  should  employ  an 
indindual  to  carry  stationery  from  the  depot  in  North  Topeka  to 
the  State  House,  would  the  transportation  of  such  property  be.any 
the  less  a  public  purpose  because  the  person  so  employed  might  be 
a  private  individual,  and  the  wagon  and  horses  with  which  he  should 
transport  the  stationery  might  be  private  property  ?    And  will  it 
be  contended  that  no  taxes  could  be  levied  nor  i)ublic  funds  used  to 
pay  for  the  services  of  a  postmaster  and  for  the  use  of  his  house 
and  furniture,  or  to  pay  for  the  services  of  said  individual,  and  for 
the  use  of  his  horses  and  wagon,  simply  because  the  post-office  and 
furniture  and  the  horses  and  wagon  are  private  projierty?    And  will 
it  be  contended  that  the  carrying  of  said  stationery  is  purely  and 
strictly  a  private  purpose  ?     It  may  be  private  with  regard  to  the 
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individual,  but  it  is  puMic  with  regard  to  the  State  and  the 
public. 

We  have  the  combined  authority  of  every  legislature,  of 
every  executive,  and  of  every  court  in  the  United  States,  that  the 
construction  and  operation  of  a  railroad,  even  in  the  hands  of  a 
(usually  called)  private  corporation,  is  a  public  purpose  ;  for  if  it 
Y'ore  otherwise,  every  lawyer  in  the  land  knows  that  the  sovereign 
power  of  eminent  domain  could  not  be  exercised  in  its  favor.  This 
ought  to  be  conclusive  of  the  question  ;  but  it  is  said  it  is  not  such 
a  public  purpose  as  will  support  taxation.  Strange  indeed  I  The 
power  of  eminent  domain  is  limited  in  its  scope  and  operation  to 
but  few  subjects.  At  every  step  it  is  traversed  and  opposed. 
Everywhere  the  plea  of  inexorable  necessity  must  be  interposed  in 
its  favor  or  its  progress  is  ended.  Not  so  with  taxation.  As  we 
have  already  seen,  taxation  is  the  most  universal,  broad,  sweeping 
and  unlimited  power  possessed  by  governments.  It  is  the  power  to 
destroy,  and  has  no  limit  except  in  the  will  of  the  sovereign.  Per 
Maeshall,  0.  J.,  in  McCulloch  v.  Maryland,  4  Wheat.  316,  426- 
436.  No  instance  has  been  shown  nor  can  be  shown  where  the 
government  may  aid  a  thing  by  the  power  of  eminent  domain,  where 
it  cannot  also  aid  it  by  the  power  of  taxation.  No  instance  has 
been  shown  nor  can  be  shown  where  the  government  may  aid  a 
thing  by  the  exercise  of  any  of  its  sovereign  powers,  where  it  may 
not  also  aid  it  by  taxation. 

A  railroad  is  a  public  purpose  because  it  increases  the  facility  for 
travel  and  transportation  from  one  part  of  the  country  to  another. 
In  this  respect  it  is  a  great  and  inestimable  public  benefit,  which 
may  be  better  described  by  others  than  by  the  courts.  And  yet 
there  are  other  public  benefits  incidentally  springing  from  the  con- 
struction and  operation  of  railroads.  The  increased  value  of  all 
property  within  their  vicinity  is  one ;  but  this  is  probably  only  a 
measure  of  the  value  of  the  increased  facility  for  travel  and  trans- 
portation. The  increase  of  the  public  revenue  is  another,  and  this, 
or  rather  the  decrease  of  the  public  burdens,  cannot  well  be  over- 
estimated. As  railroads  progress,  agriculture,  trade  and  commerce, 
with  all  the  arts  and  sciences  of  an  enlightened  civilization,  follow 
in  close  proximity  and  with  a  celerity  that  would  astonish  the  inhab- 
itants of  fairy  land.  Cities,  towns  and  villages  spring  up  with  a 
marvelous  growth  that  would  rival  the  fabulous  creations  of  Alad- 
din and  his  wonderful  lamp ;  and  in  districts  where  the  tax  coUeo- 
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tor  was  never  before  known^  immease  roTenues  flow  into  the  pub- 
lic treasury  with  a  copiousness  and  a  profusion  that  would  astonish 
the  wealthiest  of  the  soTereigns  of  ancient  or  modem  times.  In 
Wisconsin  it  seems  to  be  considered  that  the  mere  taking  of  stock 
in  a  railroad  company,  by  a  municipal  corporation,  is  sufficient  of 
itself  to  make  the  railroad  a  public  purpose,  such  as  will  sustain 
taxation  and  render  the  act  of  the  legislature  authorizing  it  valid. 
Whiting  v.  Sheboygan  R.  R.  Co.y  26  Wis.  167,  186,  209;  3  Am. 
Bep.  30. 

Now,  while  we  do  not  wish  to  controvert  this  doctrine,  still  we 
do  not  wish  to  found  such  a  broad  superstructure  upon  such  a  nar- 
row basis.  If  a  railroad  company  is  purely  a  private  corporation^ 
and  if  the  construction  and  operation  thereof  is  purely  a  private 
purpose,  neither  the  government  nor  any  municipal  corporation  has 
any  right  to  become  a  stockholder  therein.  Governments  were  not 
organized  for  the  purpose  of  engaging  in  private  enterprises  or  pri- 
vate business,  but  only  for  the  transaction  and  promotion  of  public 
affairs.  Even  if  the  purchase  of  stock  in  a  railroad  company 
should  be  a  paying  transaction  as  an  investment  (which,  un- 
fortunately for  counties  and  municipal  corporations,  it  is  not), 
still  a  governmental  organization  would  have  no  right,  for  that 
reason  alone,  to  engage  in  it,  for  governmental  organizations 
are  not  created  for  the  purposes  of  speculation,  nor  are  they 
created  for  the  purpose  of  enriching  the  organization  as  such, 
but  only  for  the  purpose  of  promoting  the  general  welfare  of  the 
individual  members  thereof  as  citizens.  The  increased  facility 
for  travel  and  transportation  is  the  main  object  in  the  creation  of 
railroads,  and  this  it  is  which  constitutes  a  railroad  a  public  pur- 
pose. All  other  benefits,  though  belonging  of  right  to  the  public, 
arc  simply  incidental.  When  this  facility  is  made  absolutely  free 
by  the  government  (all  persons  having  the  right  to  use  it),  all  will 
admit  that  it  is  then  a  public  purpose,  and  such  a  public  purpose 
as  will  support  both  the  right  of  eminent  domain  and  taxation. 
Wlien  it  is  absolutely  free,  except  that  the  government  demands 
and  receives  a  compensation  for  its  use,  all  will  admit  that  it  is  still 
a  public  purpose  and  such  an  one  as  will  support  both  the  right  of 
eminent  domain  and  taxation.  When  it  is  absolutely  free,  except 
that  a  railroad  corporation  receives  the  compensation  instead  of  the 
government,  though  fixed  by  the  government,  all  will  admit  that  it 
is  still  a  public  purpose,  and  one  that  will  support  the  right  of  em: 
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nent  domain  ;  but  it  is  denied  by  the  plaintiffs  in  error  that  it  will 
still  support  the  right  of  taxation.  Why  this  distinction  is  made  in 
favor  of  the  right  of  eminent  domain  and  against  the  right  of 
taxation  has  never  yet  been  shown  and  cannot  be  shown.  If  any 
distinction  is  to  be  made,  it  should  be  (as  we  think  we  have  hereto- 
fore shown)  the  other  way  —  against  the  right  of  eminent  domain 
and  in  favor  of  taxation.  How  is  it  that  a  railroad  is  so  eminently 
a  public  purpose  that  the  homestead,  with  all  its  endearments,  may 
be  taken  from  the  owner,  and  himself  and  family,  his  wife  and 
little  children,  driven  out  of  doors,  houseless  and  homeless,  in  order 
that  the  homestead  may  be  converted  in  a  roadway  or  depot,  while 
at  the  same  time  the  railroad  partakes  so  little  of  a  public  character 
that  one  cent  could  not  be  levied  as  a  tax  to  aid  in  its  construction 
or  operation  ?  How  is  it  that  to  take  the  homestead  is  constitu- 
tional and  valid,  and  to  be  encouraged,  while  to  take  the  one  cent 
tax  is  unconstitutional,  invalid,  and  an  unwarrantable  infringement 
upon  private  rights  ?  Both  are  taken  for  the  same  purpose,  to  be 
applied  to  the  same  use,  and  to  belong  to  and  be  controlled  by  the 
same  corporation. 

It  is  admitted  that  a  railroad  is  a  great  public  purpose,  in  one 
sense,  because  it  adds  vastly  to  the  facilities  for  travel  and  trans- 
portation ;  but  it  is  claimed  that  it  is  also  a  great  private  purpose,  in 
another  sense,  because  it  adds  vastly  to  the  private  wealth  of  a 
private  corporation.  All  admit  that  the  government  may  deal 
with  the  railroad  in  its  public  sense,  until  the  government  has  exer- 
cised the  right  of  eminent  domain  in  favor  of  the  railroad,  but 
then  it  is  claimed  that  the  government  must  forever  afterward,  and 
in  all  other  cases,  close  its  eyes  upon  the  railroad  as  a  public  pur- 
pose, and  see  the  railroad  only  in  its  private  character.  Is  thift 
logical  ?  As  a  railroad  is  a  public  purpose  in  one  sense,  and  a 
private  purpose  in  another,  who  shall  dictate  to  the  government  in 
which  sense  it  shall  regard  the  railroad,  or  in  which  sense  it  may 
deal  with  it  ?  In  the  case  of  Talbot  v.  Hiidson,  16  Gray,  423,  424, 
425,  the  supreme  court  of  Massachusetts  use  the  following  language: 
"  The  act  is  therefore  in  a  certain  sense  for  a  private  use,  and  inures 
directly  to  the  individual  advantage  of  such  owners ;  but  this  is 
by  no  means  a  decisive  test  of  its  validity.  Many  enterprises  of  the 
highest  public  utility  are  productive  of  great  and  immediate  benefita 
to  individuals.  *  *  *  We  are  therefore  to  look  further  into  the 
probable  operation  and  effect  of  the  statute  in  question,  in  order  to 
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ascertain  whether  some  public  interest  or  benefit  may  not  be 
likely  to  accrue  from  the  execution  of  the  power  conferred  by 
it  upon  the  defendants.  If  any  such  can  be  found  then  we  are 
bound  to  sui)pose  that  the  act  was  passed  in  order  to  effect  it.  Wo 
are  not  to  judge  of  the  wisdom  or  expediency  of  exercising  the 
power  to  accomplish  the  object  The  legislature  are  the  sole  and 
exclusive  judges  whether  the  exigency  exists  which  calls  on  them  to 
exercise  their  authority.  ♦  *  ♦  In  a  broad  and  comprehensiye 
view,  such  as  has  been  heretofore  taken  of  the  construction  of  this 
clause  of  the  declaration  of  rights^  every  thing  which  tends  to 
enlarge  the  resources,  increase  the  industrial  energies,  and  promote 
the  productive  power  of  any  considerable  number  of  the  inhabitants 
of  a  section  of  the  State,  or  which  leads  to  the  growth  of  towns  and 
the  creation  of  new  sources  for  the  employment  of  private  capital 
and  labor,  indirectly  contributes  to  the  general  welfare  and  to  the 
prosperity  of  the  whole  community.  It  is  on  this  principle  that 
many  of  the  statutes  of  this  commonwealth  by  which  private 
property  has  been  heretofore  taken  and  appraised  to  a  supposed  pub« 
lie  use  are  founded.  Such  legislation  has  the  sanction  of  precedents 
coeval  with  the  origin  and  adoption  of  the  constitution,  and  the 
principle  has  been  so  often  recognized  and  approved  as  legitimate 
and  constitutional  that  it  has  become  incorporated  into  our  juria- 
prudence." 

Many  parallels  have  been  drawn  between  railroads  and  various 
other  kinds  of  business,  for  the  purpose  of  showing  that  a  railroad 
is  a  private  purpose  and  therefore  not  entitled  to  receive  public  aid. 
Now,  analogical  reasoning  does  not  always  lead  with  unerring  cer« 
tainty  to  the  right  conclusion,  and  in  this  case  it  wholly  fails.  It 
has  been  suggested  that  the  right  of  eminent  domain  may  be  exer- 
cised in  favor  of  mills  (or  rather  mill-dams),  bridges,  ferries,  etc., 
as  well  as  in  favor  of  railroads,  and  that  the  right  of  taxation  can- 
not be  exercised  in  favor  of  the  former,  and  therefore  it  is  inferred 
that  taxation  cannot  be  exercised  in  favor  of  railroads.  Another 
glaring  non  sequitur.  If  it  were  true  that  mills,  bridges,  ferries, 
etc.,  could  bo  aided  by  the  exercise  of  the  right  of  eminent  domain, 
and  not  by  taxation,  it  would  not  at  all  follow  as  a  logical  sequence 
that  every  thing  else  which  could  be  aided  by  the  exercise  of  the 
right  of  eminent  domain  could  not  be  aided  by  taxation.  But  even 
if  such  would  foUow,  still  the  premises  upon  which  this  supi)08od 
argument  is  founded  are  false,  and  therefore  the  conclusion  maj 
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also  be  false.  If  these  were  merely  private  mills,  private  bridges, 
and  private  ferries,  neither  the  right  of  eminent  domain,  noi  ^he 
right  of  taxation  could  be  exercised  in  their  favor;  but  if  they  ail 
public,  or  quasi  public,  as  a  railroad  is  public,  then  there  can  he  nc 
sufficient  reason  given  why  both  the  right  of  eminent  domain  and 
the  right  of  taxation  may  not  be  exercised  in  their  favor. 

The  supposed  parallel  between  railroads  and  hotels,  stage  coaches, 
hacks,  drays,  etc.,  fails  in  more  particulars  than  the  parallel 
attempted  to  be  drawn  between  railroads  and  mills,  bridges,  ferries, 
etc.  The  opening  of  hotels,  the  running  of  stage  coaches,  hacks, 
drays,  etc.,  has  never  been  considered  as  incumbent  upon  govern- 
ments. Governments  have  never  undertaken  to  keep  hotel,  run 
stage  coaches,  etc.,  and  it  has  never  been  considered  that  there  was 
any  moral  or  legal  obligation  resting  upon  them  to  do  so.  But  the 
duty  of  opening  highways,  canals,  and  other  like  improvements  for 
the  accommodation  of  travel  and  commerce,  has  always  been  con- 
sidered most  binding  upon  all  governments.  In  favor  of  railroads, 
and  public  mills,  bridges,  and  ferries,  the  right  of  eminent  domain 
has  always  been  exercised,  but  in  favor  of  hotels,  stage  coaches, 
hacks  and  drays,  never.  But  if  hotels,  stage  coaches,  hacks,  or 
drays,  should  ever  become  of  such  public  importance  as  to  authorize 
the  exercise  of  the  right  of  eminent  domain  in  their  favor,  there 
can  be  no  question  but  that  the  right  of  taxation  might  then  also 
be  exercised  in  their  favor.  It  is  also  supposed  that  a  parallel  exists 
between  railroads  and  physicians,  printing  establishments,  and 
various  other  kinds  of  private  business.  Now,  the  similarity  between 
a  railroad  and  a  physician,  or  a  railroad  and  a  printing  press,  is  not 
very  striking  or  obvious,  and  what  there  is  of  resemblance  is  in  the 
wrong  place  for  the  benefit  of  the  inference  sought  to  be  drawn 
therefrom. 

It  will  be  noticed  that  all  of  the  examples  given  to  prove  that  a 
railroad  cannot  be  aided  by  taxation  are  of  a  purely  private  char- 
acter, and  not  one  of  them  of  a  public  or  quasi  public  character, 
such  as  a  railroad  undoubtedly  is.  Xow,  in  order  to  make  the 
argument  drawn  from  these  examples  of  any  value  whatever,  it 
must  be  shown  that  if  these  occupations  referred  to  were  made  pub- 
lic, like  a  railroad,  and  subject  to  all  the  restraints  of  a  railroad, 
still  they  could  not  be  aided  by  taxation.  This  has  not  been  shown 
nor  attempted  to  be  shown.  In  fact  it  has  not  been  shown  no? 
Attempted  to  be  shown  that  all  or  any  of  these  occu])ations  men 
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lioiicd  ure  not  already  of  sufficient  public  character  to  be  aided  bj 
taxation  if  the  legislature  should  desire  to  do  so.  And  again:  If 
a  perfect  equality  exists  between  railroads  and  all  the  different  kinds 
of  business  and  occupations^  such  as  stage  coaches,  hacks,  drays, 
printing  presses,  physicians,  etc.,  so  that  taxation  cannot  be  exer- 
cised in  favor  of  the  one,  unless  it  can  also  be  exercised  in  favor  of 
the  other,  then  it  must  necessarily  follow  that  the  right  of  eminent 
domain  cannot  be  exercised  in  favor  of  the  one,  unless  it  can  also 
be  exercised  in  favor  of  the  other;  for  instance,  that  the  right  of 
eminent  domain  may  be  exercised  in  favor  of  stage  coaches,  hacks, 
drays,  printing  presses,  physicians,  etc.,  which  is  contrary  to  all 
opinion,  or  that  it  cannot  be  exercised  in  favor  of  railroads,  which 
is  equally  opposed  to  all  opinion.  And  suppose  there  is  in  fact,  aa 
is  claimed,  no  distinction  between  railroads  and  stage  coaches, 
hacks,  drays,  etc.,  and  that  it  is  inconsistent  and  illogical  for  the 
law  to  make  a  distinction,  will  that  absolutely  prove  that  railroads 
cannot  be  aided  by  taxation?  If  consistency  is  all  that  is  needed, 
why  not  say  that  stage  coaches,  hacks,  drays,  etc.,  may  be  aided  by 
taxation,  and  tlicu  the  consistency  would  be  perfect?  But  every 
law}'er  knows  that  the  law  is  not  always  consistent  or  logical.  The 
men  who  make  the  hiws  are  not  always  profound  statesmen  or  logi- 
cians. Chief  Justice  Cooley,  in  the  recent  Michigan  case  {People 
V.  Salem,  20  Mich.  485;  4  Am.  Eep.  400),  attempts  to  lay  down  a 
rule  whereby  we  may  know  what  may  be  aided  by  taxation  and  what 
may  not.  His  language  is  as  follows:  "  The  term  *  public  purpose,* 
as  employed  to  denote  the  objects  for  which  taxes  may  be  levied, 
has  no  relation  to  the  urgency  of  the  public  need,  or  to  the  extent 
of  the  public  benefit  which  is  to  follow.  It  is,  on  the  other  hand, 
merely  a  term  of  classification  to  distinguish  objects  for  which, 
according  to  settled  usage,  the  government  is  to  provide,  from  those 
which,  by  a  like  settled  usage,  are  left  to  private  inclination,  inter- 
est, or  liberality."  See,  also,  Cooley's  Const.  Lim.  633.  If  this 
rule  is  correct,  the  whole  question  depends  upon  what  is  the  settled 
usaye,  and  not  upon  any  rules  of  consistency  or  logic.  Now  admitting, 
for  the  sake  of  the  argument,  that  all  the  supposed  parallels  attempted 
to  be  drawn  between  railroads  and  other  kinds  of  business  are  criti- 
cally exact,and  still  it  seems  to  us  clear  beyond  all  doubt  that  railroads 
must  fall  within  the  rule  prescribed  by  Judge  Cooley,  although  the 
other  kinds  of  business  may  not.  Has  it  not  been  the  settled  usage  in 
this  country,  for  the  last  thirty  years,  to  aid  railroads  by  taxation  ! 
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Are  they  not  classed  with  the  objects  —  the  public  purposes  —  for 
which  the  government  will  proyide  ?  There  can  be  no  doubt  upon 
this  question.  It  has  been  settled  by  an  almost  universal  usage, 
and  by  a  long  list  of  judicial  decisions,  back  to  a  time  when  this 
St^te  was  a  wilderness,  a  part  of  the  "Great  American  Desert," 
that  railroads  may  be  aided  by  counties  and  municipal  corporations; 
and  if  the  law  as  thus  settled  is  inconsistent  or  illogical  it  must  so 
remain  until  amended  by  proper  authority.  If  the  law  or  the  con- 
stitution has  been  so  inconsistent  and  illogical  as  to  take  up  one 
class  of  objects  and  aid  and  foster  them,  and  leave  another  class 
precisely  like  them  unprovided  for,  the  courts  cannot  so  amend  the 
law  as  to  make  it  consistent  and  logical.  That  does  not  fall  within 
the  scope  of  judicial  authority.  But  if  the  courts  do  attempt  to  so 
amend  the  law,  will  they  repeal  the  law  authorizing  aid  to  railroads, 
or  will  they  amend  the  law  so  as  to  give  aid  to  stage  coaches,  hacks, 
drays,  etc.  ?  Either  would  make  the  law  consistent.  We  do  not 
admit,  however,  that  there  is  any  inconsistency  in  the  law  in  this 
respect.  On  the  contrary,  we  ckim  that  there  is  a  broad  distinc- 
tion  between  railroads  and  any  other  business  of  a  purely  private 
character. 

We  can  suggest,  however,  a  more  exact  parallel,  a  closer  analogj, 
than  any  that  has  yet  been  suggested,  and  still  it  will  not  be  claimed 
by  the  plaintiffs  in  error  that  it  proves  any  thing  in  their  favor.  Of 
all  the  different  kinds  of  strictly  private  business  that  exist  or  may 
be  imagined,  that  of  a  strictly  private  railroad  corporation,  such  as 
we  have  heretofore  supposed  might  be  organized  under  the  authority 
of  the  legislature,  would  come  nearest  in  similitude  to  that  of  a 
quasi  public  railroad  corporation,  such  as  ai-e  actually  organized; 
and  yet  the  dissimilarity  between  the  two  corporations  would  be 
just  great  enough  to  destroy  the  desired  inference  sought  to  be 
drawn  from  their  resemblance.  We  will  admit  that  the  strictly 
private  corporation  would  not  be  entitled  to  receive  public  aid,  but 
that  does  not  at  all  prove  that  the  quasi  public  corporation  would 
be  in  the  same  condition. 

There  has  been  a  half-expressed,  half-suppressed,  claim  that  the 
right  of  eminent  domain  is  not  exercised  in  favor  of  railroad  corpo- 
rations because  of  their  public  character,  but  that  it  is  exerased 
under  the  maxim,  Sic  utere  tuo,  ut  alienum  non  IcBdas.  This  ia 
comic  as  well  as  novel.  Because  a  man  must  so  use  and  enjoy  his 
own  nroperty  as  not  to  injure  the  rights  of  others,  it  is  claimed  that 
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he  must  be  totally  deprived  of  its  use,  and  must  allow  a  stricilf 
private  corporation  (as  is  claimed)  to  take  possession  of  it,  and  uae 
and  enjoy  it. 

It  is  also  claimed  that  the  taxes  must  be  duly  apportioned,  and  the 
district  taxed  must  have  a  special  interest  in,  and  be  specially  bene- 
fited by  the  thing  for  which  the  taxes  are  levied.  This  is  admitted; 
but  still  the  government  has  a  very  broad  and  extensive  discretion 
in  the  matter.  The  most  that  the  legislature  can  do  is  to  adopt  the 
best  rules  within  their  power  for  the  apportionment  of  the  taxes. 
And  these  rules,  however  good,  will  sometimes  be  found  to  work 
injustice  and  hardship.  No  system  has  ever  yet  been  devised,  and 
the  wisdom  of  man  will  probably  never  be  able  to  devise,  a  system 
of  apportionment  that  will  do  exact  justice  to  every  individual  and 
to  every  locality.  In  cases  of  local  improvements,  or  improvements 
that  confer  local  benefits,  the  best  system  for  securing  the  rights  of 
the  locality  to  be  taxed  that  has  yet  been  tried,  is  to  let  the  locality 
itself  say  how  much  the  benefit  is  worth  and  therefore  how  much 
it  is  willing  to  be  taxed  for  it.  Under  such  a  rule,  the  locality 
taxed  can  certainly  have  no  right  to  complain.  This  rule  has  been 
adopted  in  the  present  case,  and  the  county  of  Leavenworth  has 
declared  how  much  she  thinks  the  benefit  is  worth  to  her,  and  the 
amount  for  which  she  is  willing  to  be  taxed. 

In  cities  where  street  improvements  are  made,  a  street  anywhere 
in  the  city  is  considered  of  such  a  public  benefit  to  the  whole  city 
that  the  whole  city  may  be  taxed  for  any  improvements  made 
thereon.  And  it  is  also  considered  of  such  a  special  and  local 
benefit  to  each  individual  owning  proiKjrty  adjacent  thereto,  that 
he  may  be  taxed  for  the  entire  cost  of  the  improvements  made  in 
front  of  his  own  property.  Iloyt  v.  Saginaw y  19  Mich.  39  ;  Hities 
V.  Leavenworth,  3  Kas.  18G;  City  of  Leavemoorthx,  MillSy  6  id.  228. 

A  railroad  built  anywhere  in  the  State  is  a  public  benefit  to  the 
whole  State,  and  upon  the  same  principle  as  taxation  for  street 
improvements,  in  the  absence  of  any  constitutional  restrictions,  the 
whole  State  could  be  taxed  for  its  constiniction  ;  and  as  each  locality 
is  also  specially  benefited  by  the  improvement,  there  seems  to  bo  no 
good  reason  why  it,  instead  of  the  State,  should  not  be  taxed  to  the 
extent  of  that  benefit.  Such  has  been  the  practice  hi  nearly  all  the 
States  of  this  Union.  (See  the  numerous  decisions  heretofore  ci  ted. ) 
On  the  continent  of  Europe,  where  railroads  are  generally  con- 
itructed  and  owned  by  the  government,  we  understand  that  both 
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Bystemg  of  taxation  are  considered  legal.  The  whole  State  may 
be  taxed  to  build  the  road,  or  the  localities  through  which  it  ia 
located  may  be  taxed  to  build  it.  The  question  in  this  case  is  pre- 
Bented  in  its  simplest  form.  It  is  not  proposed  to  oyerrule,  but  to 
enforce  the  will  of  those  to  be  affected.  The  road  passes  through 
tlie  county  proposed  to  be  taxed,  though  it  also  passes  beyond  the 
limits  of  tiie  county  and  through  many  other  counties.  The  aid  is 
not  a  donation,  but  it  is  a  subscription  to  the  stock  of  the  road, 
giving  to  the  county  an  interest  in,  and  a  share  of,  the  control  of 
the  corporation.  The  tax  is  not  imposed  by  others  upon  the  county, 
nor  by  the  county  upon  others  than  its  members,  nor  by  the  county 
on  a  portion  only  of  its  community ;  but  it  is  imposed  by  the  county 
on  itself.  In  the  case  of  TJis  City  of  Aurora  v.  West^  9  Ind.  74,. 
82,  the  supreme  court  of  Indiana,  speaking  upon  the  point  now 
under  discussion,  and  the  power  of  a  city  to  aid  a  railroad  extend- 
ing beyond  its  limits,  used  the  following  language  :  "It  is  true  the 
water- works  may  benefit  nobody  but  the  citizens  of  the  city,  while 
the  railroad  may  benefit  the  surrounding  country  to  some  extent ; 
at  the  same  time  it  confers  a  great  local  benefit  on  the  city;  one, 
perhaps,  greater  than  the  water-works.  But  where  such  is  the  case, 
should  the  city  be  deprived  of  the  right  to  benefit  itself  locally, 
because  it  cannot  do  so  without  also  benefiting  others?  And  if  the 
argument  is  a  good  one  that  cities  are  necessarily  incapable  of  aid- 
ing any  improvement  that  may  extend  beyond  the  corporate  limits, 
will  it  not  apply  with  equal  force  to  States  ?  May  it  not  be  said 
that  a  State  is  created  to  govern  within  its  territorial  limits,  and 
hence  that  it  is  unconstitutional  for  it  to  aid  any  work  extending 
beyond  those  limits?  That  Indiana,  therefore,  could  not  aid  in  the 
construction  of  the  Wabash  and  Erie  canal,  because  it  extended  into 
Ohio;  that  she  could  not,  with  the  consent  of  Ohio,  construct  that 
portion  of  the  Whitewater  canal  Iving  in  that  State  because  it  was 
without  her  territorial  limits;  that  South  Carolina  could  not  aid  in  the 
construction  of  a  railroad  to  Memphis,  in  Tennessee,  or  to  New  Or- 
leans, in  Louisiana.  But  is  this  the  doctrine?  A  State  can  do  what 
its  constitution  does  not,  by  positive  provision  or  reasonable  impli- 
cation, prohibit  The  United  States  and  city  corporations  can  do 
only  what  their  constitutions  permit.  If  the  constitution  of  the 
United  States  expressly  authorized  the  government  to  coii3tn.ct, 
with  the  consent  of  the  States,  roads  within  their  limits,  would 
there  be  any  doubt  of  their  power  to  do  so  ?    If  a  State,  then,  cau 
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construct  bj  permission  —  it  South  Carolina  can,  with  the  consent 
of  Tennessee,  construct  a  road  in  that  State  —  cannot  a  city  of  a 
State  be  authorized  by  the  State  to  take  stock  in  a  road  extending 
beyond  her  corporate  limits  ?" 

We  have  conceded  that  taxes  can  only  be  levied  for  a  public  pur 
pose.  But  who  is  to  determine  what  is  a  public  purpose,  or  when 
the  public  exigencies  require  that  a  tax  shall  be  levied,  we  have  not 
discussed,  and  do  not  propose  to  discuss  in  this  case.  That  it  rests 
largely  in  the  discretion  of  the  legislature,  and  that  the  courts 
have  but  little  to  do  with  the  question,  we  think  must  be  clear 
beyond  all  doubt.  Judge  Coo  ley  says  that  ''Taxes  should  only  be 
levied  for  those  purposes  which  properly  constitute  a  public  burden. 
I^ut  what  is  for  the  public  good,  and  what  are  public  purposes,  and 
what  does  constitute  a  public  burden,  are  questions  which  the  legis- 
lature must  decide  upon  its  own  judgment,  and  in  respect  to  which 
it  is  vested  with  a  large  discretion,  which  cannot  be  controlled  by 
the  courts,  except,  perhaps,  where  its  action  is  clearly  evasive,  or 
where,  under  pretense  of  a  lawful  authority,  it  has  assumed  to 
exercise  one  that  is  unlawful."  Cooley's  Const  Lim.  129,  488.  As 
to  what  is  such  a  public  benefit  that  it  may  be  aided  by  the  public, 
seems  to  be  a  question  of  public  policy — of  political  economy, 
which  must  almost  exclusively  be  determined  by  the  legislature. 
And  when  the  legislature  have  determined  the  question — when  they 
have  determined  that  a  certain  thing  is  of  such  great  public  benefit, 
that  it  is  public  policy  to  aid  it  by  taxation,  if  the  courts  may  still 
say  that  such  is  not  public  policy,  and  for  that  reason  declare  the 
aet  of  the  legislature  unconstitutional,  the  courts  must  possess 
almost  despotic  power.  If  such  is  correct  doctrine,  then  there  is 
an  appeal  from  the  legislature  to  the  courts  on  mere  questions  of 
policy. 

Tlie  ancient  and  venerable  rule  of  stare  decisis  also  requires  that 
we  should  declare  in  favor  of  the  power  of  the  legislature  to  grant 
municipal  aid  to  railroad  companies.  Twice  this  court  has  already 
po  decided,  and  each  time  by  an  unanimous  court.  These  decisions 
have  been  published  by  legal  authority,  and  have  become  rules  of 
property,  and  precedents  for  future  decisions.  In  the  first  case, 
which  was  decided  in  1864,  the  present  chief  justice  delivered  the 
opinion  of  the  court.  Burnes  v.  Atchison^  2  Kas.  454.  In  the 
second,  which  was  decided  in  1865,  Chief  Justice  Crosiee  deliv- 
ered the  opinion  of  the  court.    Atchison  v.  Butcher ^  3  Kas.  104* 
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Several  other  cases  have  been  decided  in  this  court,  in  which  it  seemB 
to  have  been  assumed  without  question  that  such  acts  were  valid. 

We  might  also  state  here,  that  not  only  the  great  weight  of 
authority  in  the  United  States  is  in  favor  of  the  validity  of  such 
acts  as  the  one  we  are  now  considering,  but  also  the  more  recent 
decisions  are  likewise  in  favor  of  the  validity  of  such  act.  The 
Michigan  case,  already  referred  to,  iu  the  last  decision  against 
such  validity,  while  the  following  cases,  decided  since  the 
Michigan  case,  are  in  favor  of  their  validity.  Stewart  v.  Super^ 
visors  of  Polk  Co:,  30  Iowa,  9 ;  1  Am.  Eep.  238 ;  Langhorm  v. 
Robinsofiy  20  Orat.  661;  Danville  v.  Railroad  Company y  43  Vt. 
144;  The  Lafayette,  Muncie  i&  Blooinington  R.  R.  Co.  v.  Oeiger,  34 
Ind.  185;  King  v.  Wilson,  3  Chicago  Legal  News,  137;  1  Dillon's 
Cir.  Ct.  Eep.  555;  Stockton  £  Visalia  R.  R.  Co.  v.  The  Common 
Council  of  Stockton,  41  Cal.  147. 

v.  There  are  three  other  questions  attempted  to  be  raised  in  this 
case:  First,  it  is  claimed  that  a  vote  of  the  people  of  Leavenworth 
county  on  the  question  (in  substance)  whether  the  commissioners  of 
said  county  should  issue  1250,000  of  the  bonds  of  said  county,  to  be 
expended  in  the  stock  of  the  Union  Pacific  Railway  Company,  east- 
em  division,  which  was  carried  in  the  affirmative,  was  not  sufficient 
to  authorize  the  said  commissioners  to  make  said  subscription  and 
to  issue  said  bonds,  as  they  did,  in  payment  therefor.  We  think  it 
was.  Second,  it  is  claimed  '^  that  such  bonds  shall  be  issued  only 
in  payment  of  assessments  made  upon  all  the  stock  of  such  railroad 
company."  This  is  admitted.  And  while  it  does  not  appear  that 
any  formal  order  was  made  upon  the  records  of  said  railway  com- 
pany making  any  assessments,  yet  all  the  stock  that  was  issued  by 
the  company  to  any  person  or  county  was  full-paid  stock.  This 
answered  substantially  the  requirements  of  the  law.  Third,  it  is 
claimed  that  the  commissioners  on  the  part  of  the  county  had  done 
all  they  could  do  to  pay  this  bond,  and  therefore  that  the  county 
was  not  liable.  The  reverse  of  this  is  true,  and  therefore  this  ques- 
tion is  not  in  the  case. 

The  judgment  of  the  court  below  is  affirmed. 
Kingman,  0.  J.,  concurring. 

Non«— Brswib,  J.,  did  not  alt  In  thto  <»m  ;  but  In  the  <»m  of  Th§  BuiU  v.  f%§ 
Cbrnmlasionert  of  Nemaha  Co^  annied  In  connection  with  the  foregolnc  eeae  ead 
decided  on  the  opinion  therein,  he  dellTored  e  leogthy  dissenting  opinion. 

Vor,.  XII.— 69 
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The  BhorilTB  retom  on  a  ■ammonB  wm  that  he  had  aerred  it  bj  leaTlng  a  tupf 
thereof  at  the  UBiial  place  of  reBidenoe  of  the  defendant.    On  a  motion  toMt 
'  aside  the  xetnrn,  AM,  that  evidence  was  admiiaible  to  show  that  thephuse 
where  the  Bummona  was  left  was  not  the  defendant's  residence. 

Suit  by  Bond  against  Wilson  to  foreclose  a  mortgage.  The  sherifl 
made  return  on  the  summons  that  he  had  served  it  by  leaving  a 
certified  copy  **  at  the  usual  place  of  residence ''  of  the  defendant. 
The  defendant  appeared  specially,  and  moved  to  quash  and  set 
aside  said  return*  The  opinion  states  the  other  facts.  The  court 
below  sustained  the  motion  and  plaintiff  excepted. 

M.  F.  VosSf  for  plaintiff  in  error. 

KiNGMAK,  0.  J.  The  sheriff's  return  on  the  summons  in  this 
case  is,  that  it  was  executed  ^*  by  leaving  a  copy  thereof  at  the  usual 
place  of  residence  of  the  defendant"  A  motion  was  made  to  set 
aside  the  return.  On  this  motion  an  affidavit  was  read  which 
shows  that  the  defendant  is  a  non-resident,  and  had  been  for  several 
months  before  this  action  was  commenced,  and  had  no  residence  in 
this  State  ;  that  the  copy  of  the  summons  was  left  at  the  house  of 
the  father  of  the  defendant,  who  makes  the  affidavit  The  court 
set  aside  the  sheriff's  return. 

Can  a  sheriff's  return  be  thus  shown  to  be  false  ?  This  is  a  sub- 
ject much  discussed  in  this  country  by  the  courts,  and  no  uniformity 
of  decision  is  to  be  found.  It  is  a  general  rule  of  the  English  com- 
mon law  that  the  court  will  not  try  the  truth  of  an  officer's  return 
on  a  motion  to  set  aside  the  proceedings,  but  the  party  must  resort 
to  his  action  against  the  sheriff  for  false  return.  Oomyn's  Dig., 
Return,  F,  2.  The  English  rule  is  convenient,  and  under  the 
practice  there  is  not  open  to  the  objections  that  lie  to  it  in  this 
country  where  the  statutes  have  made  such  radical  changes  in  prooeM 
as  well  as  in  practice.  At  common  law  the  action  was  commenced 
by  a  service  of  the  writ  by  the  officer.     The  declaration  w&a  afteiv 
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ward  served  by  deliYering  a  copy,  and  this  service  was  to  be  prored 
by  affidarit ;  and  unless  special  bail  had  been  taken,  the  personal 
serrice  of  the  declaration  was  necessary.  Com.  Dig.,  Ret.,  Pleader 
C,  1.  Nor  would  a  declaration  be  delivered  till  the  defendant 
appeared  or  was  in  custody.  Com.  Dig.,  Pleader,  C,  2.  Under  such 
a  system  a  judgment  without  actual  notice  was  almost  an  impos- 
sibility, and  the  rule  as  to  the  conclusiveness  of  the  officer's  return 
was  founded  in  convenience,  without  likelihood  of  its  working 
injustice.  In  the  systems  of  practice  adopted  in  this  country,  the 
safeguards  being  removed,  it  has  become  necessary  to  adapt  the  rule 
to  the  altered  condition  of  the  law.  The  sheriff  not  only  executes 
original  process  by  service  upon  the  defendant  personally,  but  by 
leaving  a  copy  at  his  usual  place  of  residence.  The  sheriff  also 
determines  whether  a  minor  is  over  fourteen  years  of  age,  and 
serves  accordingly.  He  also  determines  who  is  president,  mayor, 
chairman,  or  chief  officer  of  a  board  of  directors  ;  and  also  what 
is  the  usual  place  of  business  of  a  corporation,  and  who  has  charge 
thereof,  and  serves  his  process  accordingly.  Is  his  determination 
of  such  questions  final  ?  Must  the  defendant  suffer  the  judgment 
to  stand  in  such  cases,  and  resort  to  his  remedy  against  the  officer? 
It  must  be  borne  in  mind  that  no  rights  of  third  parties  have  inter- 
vened, but  the  only  parties  interested  are  before  the  court  The 
controversy  is  material,  involving  questions  vital  in  their  character, 
and  going  directly  to  the  jurisdiction  of  the  case.  We  find  upon 
examination  that  the  courts  have  generally  held  the  sheriff's  return 
on  mesne  and  final  process  conclusive  between  the  parties  and 
privies,  though  this  is  by  no  means  a  rule  of  universal  application ; 
but  that  in  cases  of  original  process  there  has  been  a  general  dispo- 
sition to  let  in  the  truth.  This  is  still  more  necessary  under  article 
4  of  our  Code.  Without  further  discussion  we  will  refer  to  some 
of  the  adjudged  cases  to  show  that  the  original  doctrine  is  much 
modified  to  correspond  to  the  changes  in  our  practice.  In  Con- 
necticut the  courts  have  always  held  the  rule  to  be  that  the  sheriff's 
return  was  only  prima  facie  evidence.  Watson  v.  Watson,  6  Conn. 
334.  In  New  Hampshire  a  ciise  precisely  like  the  case  at  bar  arose, 
and  the  defendant  was  allowed  to  show  the  falsity  of  the  sheriff^s 
return,  as  was  done  in  this  case.  Wendell  v.  Mugridge,  19  N.  H. 
112  In  Rotoe  v.  Tahle  Mountain  Water  Co.,  10  Oal.  441,  it  vras 
acid  the  return  of  the  sheriff  that  the  persons  on  whom  the  sum- 
mons was  executed  were  the  president  and  secretary  of  the  company 
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was  prima  facie  eyidenoe  that  they  were  8u6h  oflSccrs,  and*  in  the 
absence  of  any  showing  to  the  contrary  allowed  the  judgment  to 
stand.  In  Carr  v.  Conimercicl  Bank  of  liacine,  16  Wis.  60,  the 
sheriff's  retnm  was  served  on  "H.  S.  D.,  President,"  and  judg- 
ment was  taken  by  default.  Upon  affidavits  showing  that  H.  S.  D. 
was  not  president  or  any  other  officer  of  the  bank  at  the  time  of 
service,  the  judgment  was  set  aside  as  rendered  without  first  having 
jurisdiction  of  the  person.  See  also  Smith  v.  Law,  5  Ired.  197; 
Cunningham  v.  Mitchell,  4  Rand.  189;  Freean  v.  Cruikshanks,  3 
McCord,  84;  Fleece  v,  Ooodrum,  1  Duvall,  306;  Castner  d  Hineh- 
^y  ^*  Symonds,  1'  Minn.  So  far  the  authorities  go.  Our  Code  has 
liberal  provisions  to  prevent  the  multiplicity  of  suits  when  the 
matter  in  controversy  can  be  settled  in  one  action.  In  the  course 
taken  with  this  case,  in  the  court  below,  the  action  was  direct  to 
settle  the  question  in  dispute,  and  was  in  the  precise  spirit  of  the 
Code.  To  have  refused  to  hear  the  affidavits  and  give  judgment 
against  a  party  not  served,  and  drive  him  to  an  action  against  the 
sheriff  for  a  false  return  for  his  redress,  would  neither  have  been 
justice  nor  in  accordance  with  the  Code. 

We  are  aware  it  is  a  question  of  evidence  and  not  of  pleading; 
but  we  know  of  no  statute  that  makes  a  sheriff  a  final  and  exclusive 
judge,  of  where  a  man's  residence  is,  or  what  is  the  age  of  a  minor, 
or  who  are  the  officers  of  a  corporation,  or  where  their  place  of 
business  is;  and  when  the  statute  made  it  the  duty  of  the  sheriff  to 
ascertain  these  facts  it  did  not  make  his  return  of  such  facts  con- 
elusive.  Of  his  own  acts  his  knowledge  ought  to  be  absolute,  and 
himself  officially  responsible.  Of  such  facts  as  are  not  in  his  special 
knowledge  he  must  act  from  information,  which  will  often  come 
from  interested  parties,  and  his  return  thereof  ought  not  to  be  held 
conclusive.  How  it  may  be  on  mesne  and  final  process  we  need 
not  determine.  In  such  cases  both  parties  are  in  court  and  can 
have  amendments  to  return  made  if  the  sheriff  is  convinced  of  his 
error.  We  only  determine  just  the  case  before  us.  We  think  the 
court  decided  correctly,  and  the  judgment  is  affirmed. 

All  the  justices  concurring. 
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(8Kuit.28&) 
Oriminal  lan^—timce  in  jeopardy — Nevo  trial 

m 

A  Btatnte  proYided  that "  the  granting  of  a  new  trial  places  the  paitiea  in  the 
game  position  as  If  no  trial  had  been  had."  Defendant  was  oonvicted  of 
manslaaghter,  on  an  information  charging  murder ;  and  a  new  trial  was 
granted  on  his  own  motion*  Held,  that  the  defendant  had  waived  the  coo- 
stitutional  safeguard  against  being  twice  pat  in  jeopardy  for  the  same 
offense,  and  that  on  the  second  trial  he  conld  be  oonyicted  of  murder.  (5m 
note,  p.  473.) 

Ikformatiok  charging  Ethan  McCord  with  murder  in  the  first 
degree.  Plea,  ''not  guilty."  On  the  trial  the  defendant  was  con- 
yicted  of  manslaughter  in  the  third  degree.  On  defendant's  motion 
the  verdict  was  set  aside  and  a  new  trial  granted. 

On  the  second  trial,  under  the  charge  of  the  judge  which  is 
fully  stated  in  the  opinion,  the  jury  returned  a  verdict  of  '*  guilty 
of  murder  in  the  second  degree/'  and  the  defendant  was  sentenced 
(o  ten  years  in  the  penitentiary.  From  this  judgment  defendant 
appealed  and  assigned  several  errors,  only  one  of  which  is  of  any 
general  importance. 

B.  F,  Simpson  and  E,  B.  MitchM^  for  appellant. 

E.  F.  Smith  and  W.  B.  Wagsiaff,  for  the  State. 

EiNGMAK,  C.  J.  [after  deciding  some  questions  of  practice.] 
IIL  The  charge  objected  to  is  in  these  words :  "  The  defendant 
being  charged  in  the  information  with  murder  in  the  first  degree, 
you  may,  if  in  your  opinion  the  evidence  warrants  the  same,  find 
him  guilty  of  murder  in  the  first  or  second  degree,  or  of  any  one  of 
the  several  degrees  of  manslaughter,  or  of  an  assault  only." 

The  objection  to  this  charge  arises  from  the  pecular  status  of  the 
case,  and  not  from  any  inherent  impropriety  in  the  charge  itself  aa 
applied  to  cases  generally.  The  accused  had  been  before  tried  on 
the  same  information,  and  had  been  found  guilty  of  manslaughter 
in  the  third  degree.     On  his  motion  a  new  trial  was  granted,  and 
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on  the  new  trial  the  verdict  was  for  murtler  in  the  second  degree. 
It  is  contended  that  on  the  second  trial  lie  could  not  be  convicted 
of  a  higher  degree  of  the  crime  of  wliich  he  was  charged  tlian  that 
of  which  he  wiis  found  guilty  by  the  verdict  on  the  first  trial.  The 
argument  in  support  of  this  position  may  be  briefly  stated  as 
follows:  The  verdict  of  ** guilty  of  manslaughter  in  the  third 
degree,"  on  the  first  trial,  was  a  verdict  of  not  guilty  as  to  all  the 
higher  degrees  of  the  offense  than  the  one  of  which  he  was  found 
guilty;  that  when  he  moved  for  a  new  trial  he  only  moved  for  a 
new  trial  of  the  issue  as  found  against  him,  and  therefore  only 
waived  the  constitutional  guaranty  that  he  should  not  be  twice  put 
in  jeopardy  for  the  same  offense,  so  far  as  was  necessary  to  obtain  a 
new  trial,  and  that  it  was  not  necessary  to,  nor  did  he  waive  that 
constitutional  right  except  as  to  the  issue  found  against  him,  and 
not  on  those  degrees  of  the  offense  of  which  by  the  verdict  ho  was 
inferentially  acquitted.  In  support  of  this  reasoning  counsel  refer 
to  Brennan  v.  The  People,  15  111.  511 ;  IIu?it  v.  J^'tale,  25  Miss.  378; 
People  v,  Gilman,  4CaL  376;  State  v.  Ross,  29  Mo.  35;  Jones  y.  The 
State,  13  Tex.  184;  Lithon  v.  The  Conwionwealth,  2  Va.  Cases, 
311;  Slaughter  v.  The  State,  6  Humph.  410;  Catnpbell  v.  Tlie  State, 
9  Yerg.  333,  and  The  State  v.  Tweedy,  11  Iowa,  350.  These  cases, 
and  some  others  from  the  same  States,  seem  to  support  the  doctrine 
for  which  the  appellant  contends.  A  contrary  doctrine  is  main- 
tained in  The  State  v.  Commissioners,  2  Hill  (S.  C),  273;  The 
State  V.  Morris,  1  Blackf.  37;  United  States  v.  Harding,  1  Wall. 
Jr.  127.  And  the  absence  of  decisions  in  the  older  States  upon  the 
point  may  be  suggested  as  showing  that  the  theory  is  one  that  has 
only  of  late  years  found  its  way  into  our  jurisprudence. 

The  power  to  grant  a  new  trial  in  criminal  cases  constituted  no 
part  of  the  jurisdiction  of  the  court  at  common  law.  In  this 
country  the  courts  have  assumed  and  exercised  with  great  uniform- 
ity the  power  of  granting  new  trials  in  criminal  cases.  It  is  said, 
and  so  far  as  our  researches  extend  it  is  true,  that  there  are  but 
two  reported  cases  tliat  deny  this  power  :  The  People  ex  rel  Case 
V.  The  Judges,  etc,  2  Barb.  282,  and  United  States  v.  Gilbert,  2 
Sumn.  19.  This  power  to  grant  new  trials  is  in  some  States  con- 
ferred by  express  legislation.  In  others  the  courts  hare  assnmed 
the  power  in  the  interests  of  justice  and  public  safety,  as  was  done 
in  Miissachusetts  in  Com.  v.  Oreen,  17  Mass.  532.  In  other  Statea 
its  origin  is  found  in  the  law  organizing  the  court.      People  v. 
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Mumron,  1  Parker's  Cr.  625.  In  every  case  where  we  haye  seen 
the  qnestion  discussedy  it  is  assumed  as  a  power  conferred  by  legis- 
lation or  by  long  usage.  And  in  no  case  is  it  held  to  be  a  constitu- 
tional grant.  It  is  &  privilege  offered  by  the  law  to  the  accused,  in 
addition  to  the  guaranties  afforded  by  the  constitution.  As  the 
power  is  conferred  by  law,  it  is  competent  for  tlie  law-making 
branch  of  the  government  to  extend  it,  or  to  limit  and  modify  it,  at 
its  pleasure,  or  to  prescribe  upon  what  terms  it  may  be  granted,  so 
that  it  does  not  infringe  upon  any  constitutional  guaranty.  In  this 
State  the  terms  are  prescribed  by  law.  In  the  Code  of  Criminal 
Procedure  are  these  provisions: 

*'  Seo.  270.  A  new  trial  is  a  re-examination  of  the  issue  in  the 
same  court.'* 

''  Sec.  274.  The  granting  of  a  new  trial  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  had.  The  former  verdict  can- 
not be  used  or  referred  to,  either  in  evidence  or  argument.'* 

The  plain  reading  of  these  sections  is  conclusive  of  the  whole 
matter  under  discussion.  A  critical  examination  of  the  sections 
does  not  change  the  result.  A  re-examination  of  the  issue  is  to 
again  examine  it.  The  issue  is  the  issue  on  the  record,  as  it  is 
there  made  up.  It  consists  of  the  charge  of  the  offense  in  all  its 
degrees,  as  set  out  in  the  information,  on  the  part  of  the  State,  and 
the  plea  of  ''not  guilty,"  which  is  a  denial  of  each  and  all  the  alle- 
gations of  the  information,  on  the  part  of  the  defendant  Such  is 
the  issue  on  the  record,  and  the  only  issue  in  the  case.  It  was  the 
issue  tried,  and  the  issue  to  be  re-tried,  or,  in  the  words  of  the 
statute,  to  be  re-examined.  The  statute  uses  the  words ''  the  issue," 
not  some  part  of  the  issue  that  may  be  ascertained  by  judicial  con- 
struction— but  the  issue.  Section  274  is  quite  as  plain,  and  as  if 
to  guard  against  any  misinterpretation,  declares  that  the  granting 
of  a  new  trial  places  the  parties  in  the  same  position  as  if  no  trial 
had  been  had.  This  is  clear  and  conclusive.  The  very  essence  of 
the  argument  in  favor  of  the  rulings  contended  for  by  counsel  for 
appellant  is  that  the  new  trial  places  the  party  in  a  very  different 
position  from  what  he  would  have  occupied  if  no  trial  had  been 
had. 

The  statute  and  the  decisions  cited  are  in  direct  conflict  The 
decisions  are  but  evidence  of  what  the  law  is,  in  absence  of  express 
statutory  regulations,  and  cannot  be  used  to  overturn  the  law.  Nor 
does  our  law  conflict  with  any  principle  asserted  in  these  decisions. 
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M  can  easily  bo  shown.  Three  propositions  are  asserted.  1.  That 
a  verdict  of  acquittal  or  conviction  is  a  perfect  bar  to  another  prose- 
cution for  the  same  offense,  and  this  is  a  constitutional  guaranty,  of 
the  benefit  of  which  neither  courts  nor  legislatures  can  deprive  a 
party.  2.  That  a  party  may  waive  this  constitutional  safeguard, 
and  that  he  does  so  when  on  his  own  motion  he  obtains  a  new  trial. 
3.  That  he  waives  this  right  only  so  far  as  may  be  necessary  to 
obtain  the  new  trial;  and  that  it  is  only  necessary  to  waive  this 
right  to  so  much  of  the  verdict  as  finds  him  guilty  of  a  certain 
degree  of  the  offense,  and  not  to  that  part  that  inferentially  finds 
him  not  guilty  of  the  other  degrees.  The  first  two  of  these  proposi- 
tions are  admitted  by  all  the  authorities.  As  to  the  third,  there  is 
some  contrariety  of  opinion,  upon  which  it  is  not  our  purpose  to 
comment.  For,  assuming  all  the  propositions  to  be  correct  in  the 
absence  of  statutory  regulations,  and  the  result  is  not  affected  in 
this  State,  where,  as  we  have  seen,  the  legislature  had  a  right  to 
make  a  law,  and  where  they  have  made  one,  that  measures  the 
extent  of  the  waiver,  and  fixes  its  necessity.  The  authorities  all 
agree  that  the  constitutional  right  may  be  waived  by  the  party  con- 
victed, and  that  this  waiver  is  commensurate  with  the  necessities 
of  the  party,  in  order  to  obtain  a  new  trial.  Whatever  may  be  the 
proper  rule  as  to  the  extent  of  the  waiver  where  there  is  no  statute, 
it  is  plain  that  where  the  statute  has  fixed  the  necessity,  it  has  also 
there  placed  the  extent  of  the  waiver.  In  this  State  the  necessity 
is  that  the  party  should  waive  the  entire  right  so  as  to  bring  him- 
self within  the  power  of  the  court  to  grant  him  a  new  trial.  His 
waiver  goes  no  farther  than  his  necessities.  He  makes  his  motion 
with  a  full  knowledge  of  the  risks  he  takes,  and  of  all  the  possible 
consequences.  To  obtain  a  new  trial,  he  voluntarily  waives  a  right 
that  neither  courts  nor  the  legislature  can  take  from  him  —  a  right 
that  he  surrenders  for  his  own  benefit,  and  the  exact  extent  of 
which  was  plainly  written,  as  the  terms  on  which  it  could  be  done, 
when  his  motion  was  allowed.  He  is  estopped  from  now  complain- 
ing. He  has  been  unfortunate,  but  such  a  result  must  sometimes 
follow  any  new  trial,  even  on  the  theory  contended  for  by  appel- 
lant, though  the  misfortune  may  not  be  so  great 

We  are  aware  that  the  decision  in  the  case  of  The  People  v.  Oil* 
man,  4  Gal.  376,  was  made  under  a  law  similar  to  our  own,  and 
such  may  be  the  fact  in  some  of  the  other  States.  If  so,  they  must 
hold  the  law  unconstitutional;  and  before  the  decisions  are  convino- 
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ing,  they  mast  show  them  to  be  bo.  The  law  is  admitted  to  be  con- 
Btitutional  in  the  California  case,  and  is  then  construed  away  by 
reasoning  that  violates  every  well-established  principle  of  constrao- 
tion,  and  holds  that  if  it  is  to  be  understood  as  it  is  written  it  is 
unconstitutional,  but  fails  to  show  how.  We  are  not  convinced  by 
the  case.  We  believe  the  law  to  be  constitutional.  By  its  terms  it 
IS  decisive.     The  judgment  is  therefore  affirmed. 

All  the  justices  concurring. 

Nora.  ~- In  Stale  ▼.  2tfarti»,  11  Am.  Rep.  667  (90  Wis.  21A),  the  defendant  was  tried  upon 
an  Indictment  for  murder  and  was  found  *'not  guilty  of  murder,but  guilty  of  manslaugh- 
ter In  the  second  degree."  Upon  a  new  trial  upon  the  same  indictment,  granted  upon 
his  own  motion,  held^  that  he  could  not  be  convicted  of  murder.  The  case  of  People  ▼. 
OUmoTA,  4  CaL  876,  seems  to  be  more  In  accordance  with  the  authorities  and  with  the 
correct  principles  of  construction,  as  we  understand  them,  than  is  the  principal  case, 
notwithstanding  the  strictures  made  upon  It  therein.  The  confitltutional  provision 
and  the  statute  of  California  were  similar  to  those  of  Kansas.  The  opinion  of  the 
court  was  as  follows : 

Ch.  J,  Murray  delivered  the  opinion  of  the  court;  Mr.  Justice  Hetdkntkldz 
concurred. 

The  appellant  was  Indicted  for  murder.  On  the  trial,  the  Jury  rendered  a  verdict  of 
guilty  of  manslaughter,  which  was  afterward  set  aside  on  the  prisoner's  motion,  and 
a  new  taffd  ordered.  On  the  second  arraignment  of  the  prisoner  upon  the  Indictment, 
he  plei^d  a  former  acquittal. 

The  questions  presented  are : 

1st.  The  prisoner  having  been  convicted  of  manslaughter,  can  he,  on  a  second  trtai, 
be  compelled  to  answer  to  the  charge  of  murder?    And, 

Sd.  Admitting  that  he  cannot,  whether  the  prisoner  can  be  again  tried  for  man* 
■laughter,  Inasmuch  as  the  Indictment  against  him  Is  for  the  crime  of  murder? 

A  conviction  for  manslaughter  Is  an  acquittal  of  the  charge  of  murder,  and  the  ver- 
dict, though  general  In  Its  terms,  must,  by  legal  operation,  amount  to  an  acquittal  of 
every  higher  offense  charged  in  the  indictment  than  the  particular  one  of  which  the 
pris  >ner  is  found  guilty. 

The  reason  is  obvious :  if  such  were  not  the  case,  the  party,  after  undergoing  pun- 
ishment for  manslaughter,  might  be  arraigned  and  tried  again  for  murder,  notwith- 
standing he  had  been  compelled  to  answer  this  charge  upon  the  first  trial,  and  the 
Jury  had  passed  upon  the  same. 

The  Jury  In  such  a  case,  in  contemplation  of  law,  render  two  verdicts :  the  one 
acquitting  him  of  the  higher  crime ;  the  other  convicting  him  of  the  inferior.  They 
must  first  determine  his  guilt  or  Innocence  upon  the  charge  made  by  the  indictment 
before  proceeding  to  Inquire  whether  he  Is  guilty  of  an  inferior  crime.  The  verdict  of 
manslaughter  Is  as  much  of  an  acquittal  of  the  charge  of  murder,  as  a  verdict  pro- 
nouncing his  entire  innocence  would  be,  for  the  effect  of  both  Is  to  exempt  him  from 
the  penalty  of  the  law  for  such  crime."    Hurt  ▼.  State  of  JIfisR.,  25  Miss.  878. 

It  is  contended,  however,  in  opposition  to  this  position,  that  the  new  trial  Is  In 
oouseqaence  of  the  prisoner's  own  act,  and  that  he  voluntarily  subjects  himself  to  the 
risk  of  a  conviction  for  murder,  by  applying  for  such  new  trial.*' 

The  case  has  been  likened  to  one  where  the  Judgment  Is  arrested  for  some  \m>>*^u 
larity  or  informality,  on  the  application  of  the  prisoner.  There  is  a  wide  dlffc  reuce 
between  the  two  cases ;  in  the  latter  the  verdict  Is  against  the  prisoner,  while  in  this 
case  li  is  in  his  favor.  There  Is  no  authority  to  be  found  which  enables  a  party  or  the 
eourt,  in  a  case  where  the  prisoner  has  been  acquitted  of  an  alleged  crime,  to  arrest 
the  Judgment  and  re-try  the  cnuse. 

Vol.  XII.  —  CO 


474 


KANSAS. 


State  ▼.  McCord. 


The  iicquittal  would  operate  as  a  bar  to  all  further  proceed IngB,  and  the  party,  tf 
iDBaoe  enough  to  ask  affaln  to  be  put  upon  trial,  would  be  met  by  the  answer,  that  th« 
court  had  no  lonfrer  auy  Jurisdiction  over  him.  I  shall  assume,  that  the  court  below 
posaesAed  the  Inherent  power  of  awarding  a  new  trial  in  this  case,  and  that  the  statute 
is  only  a  limitation  on  the  power  of  said  court,  as  to  the  cases  in  whioh|lt  may  be  exer- 
oiised.  The  4auih  section  of  the  Criminal  Code  reads  as  follows:  '*  A  new  trial  Is  a 
re-oxam  I  nation  of  the  Issue  in  the  same  court,  before  another  Jury,  after  verdict  has 
been  given.  It  places  the  parties  in  the  same  position  as  if  no  trial  had  been  had/* 
•tc.,  etr. 

It  Is  contended  that  this  section  is  conclusive  of  the  whole  case.  It  is,  however,  sus- 
oeptible  of  another  reading ;  and  one  more  in  consonance  with  the  hunfaoe  and 
enlightened  spirit  of  the  age,  as  well  as  of  our  Jurisprudence.  I  understand  it  to  mean 
the  isnie  in  enntriweny,  not  the  one  that  has  been  settled  by  the  Jury  and  found 
In  favor  of  the  defendant;  and  I  understand  the  words,  ** placing  the  parties  in 
the  same  position  that  they  occupied  before  the  trial,'*  as  simply  applying  io  reference 
to  the  issues  undisposed  of.  The  section,  at  best,  is  a  crude  definition  of  a  new  trial 
and  by  reference  to  the  act,  it  will  be  seen  that  the  legislature  does  not  purport  to  give 
to  the  courts  the  power  of  granting  new  trials,  as  a  new  and  distinct  power  not  belong- 
ing to  them  by  virtue  of  their  original  Jurisdiction,  but  only  to  limit  the  exerolae  of 
an  acknowledged  authority. 

That  I  am  correct  in  my  construction  of  this  section,  to  my  mind  Is  evident,  Itom 
the  fact  that  the  legislature  could  not  have  intended,  where  a  man  had  been  improp- 
erly convicted  of  a  minor  offense,  to  subject  him  to  the  risk  of  being  convicted  of  a 
greater  one.  If  such  a  rule  be  established,  no  man  will  subject  himself  to  the  risk  of 
being  hung  for  murder,  when  convicted  of  manslaughter,  and  will  prefer,  in  many 
Instances,  althoufrh  Innocent,  to  rest  under  the  conviction  than  to  encounter  the  dan- 
ger of  a  second  trial.  In  every  case  where  the  timid  and  unfriended  are  involved,  this 
will  be  found  to  be  the  result ;  and  In  times  of  hish  popular  excitement,  ||)Ose  who 
may  be  bold  In  the  consciousness  of  their  Innocence,  will  hesitate  before  th^  volun- 
tarily assume  so  great  a  risk  and  pay  so  fearful  a  premium  for  the  privilege  of  assert- 
ng  that  innocence. 

Again  :  The  prit^oner  is  either  absolved  from  the  charge  of  murder,  and  entitled  to  a 
;iew  trial  on  the  charge  of  manslaughter,  or  he  is  not  entitled  to  a  new  trial  at  all.  The 
constitution  of  this  State  has  provided  that  ^^  no  person  shall  be  subject  to  be  twioe 
put  In  Jeopardy  for  the  same  offense.'*  Now,  if  I  am  right,  that  a  conviction  for  man- 
slaughter is  an  acquittal  for  murder,  It  roust  follow  that  any  law  that  would  compel  a 
party  to  be  retried  for  murder,  in  order  to  escape  the  minor  offense,  thereby  putting 
the  party  in  Jeopardy,  is  in  conflict  with  this  provision  of  the  constitution. 

It  has  been  urged  that  the  party  voluntarily  put  himself  In  this  Jeopardy.  Such  Is 
not  the  case.  The  act,  if  we  are  to  give  it  the  construction  contended  for  on  the  part 
of  the  State,  takes  from  the  party  a  right  which  he  before  posseesed,  and  necessarily 
snlijects  him  to  a  second  Jeopardy,  if  he  wishes  to  maintain  that  right,  or  assert  his 
innocence.  This  is  a  subjection  by  operation  of  law,  and  not  act  of  the  party;  and 
If  it  were  otherwise,  1  have  shown  that  no  party  can  voluntarily  subject  himself  to, 
a  second  trial  after  an  acquittal,  and  the  courts  have  no  Jurisdiction  over  him. 

These  principles  have  been  fully  settled  by  the  supreme  courts  of  Misstaslppi  and 
Tennessee,  In  the  cases  of  Hurt  v.  StaU^  25  Miss,  and  SUivifhter  v.  I7M  State,  9  Humph. 
4U. 

I  know  of  but  one  case  In  which  a  different  rule  has  been  held,  vis.,  by  Mr.  Justice 
Grier,  in  a  case  before  the  United  States  circuit  court,  in  Philadelphia,  in  184& 

The  address  of  the  learned  Judge  to  the  prisoners  In  that  case  seems  to  have  been 
prompted  more  by  the  feelings  natural  to  the  occasion  than  from  a  correct  opinion  of 
the  law,  and  as  it  is  unsupported  by  any  authority  or  argument,  may  be  considered 
as  mere  dictum. 

The  only  difference  between  the  cases  cited   from   Mississippi  and  Tennessee,  if 
any  exist  (and  It  does  not  appear  from  the  report  of  those  oases),  is,  that  there  were 
distinct  and  separate  counts  in  the  Indictment  both  for  murder  and  manslaughter 
while,  in  the  present  case  there  is  but  one  count,  and  that  for  murder.  This  considera- 
tion has  been  urged  upon  the  court,  and  it  has  been  ably  argued  that,  if  the  pitoonei 
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oaoDot  b«  re-trled  for  murder,  there  is  no  indictment  on  which  he  can  be  ar  signed 
and  tried  for  manslaughter,  and,  therefore,  he  must  be  discharged. 

In  the  case  of  Campbell  v.  StaU^  9  Yerg.  333,  it  was  hejd  to  be  error,  after  conviction 
on  one  count  of  an  indictment,  and  an  acquittal  on  another,  to  re-try  the  party  3n  both 
oounta,  upon  the  grounds  which  we  have  already  alluded  to.  In  Indiana,  In  the  case 
of  TheStaU  ▼.  Morris,  1  Blackf.  37,  It  was  held,  that  where  one  count  includes  a  greater 
and  a  less  charge  (e.  flf.),  burglary  and  larceny,  and  after  acquittal  of  the  greater  offense^ 
but  no  conviction  of  the  lesser,  a  new  trial  is  ordered,  that  the  whole  case  Is  re-opened, 
and  the  defeudant  subjected  on  the  second  trial  to  the  double  charge. 

I  have  been  unable  to  obtain  the  latter  case,  and  am,  therefore,  ignorant  of  the  rea^ 
ions  on  which  the  decision  was  based.  Whatever  they  may  have  been,  I  do  not  see 
how  such  a  decision  could  be  maintained  on  principle. 

If,  however,  there  be  any  well-settled  ground  of  distinction  between  a  case  where 
the  indictment  contains  several  counts  and  where  It  contains  only  one,  that  differ- 
ence Is  obviated  by  our  statute,  which  specially  provides  that  "  the  Indictment  shall 
charge  but  one  offense,"  and  further,  that  *'the  defendant  may  be  convicted  of  any 
offense,  the  commission  of  which  is  necessarily  Included  in  that  with  which  he  is 
charged  In  the  indictment,"  etc.  An  Indictment  by  operation  of  law  for  murder,  is 
also  an  Indictment  for  manslaughter,  and  every  less  offense  that  may  be  included 
under  the  charge  of  murder.  Just  as  much  as  though  it  were  charged  In  distinct  and 
separate  counts. 

We  are  of  opinion  that  the  appellant  Is  now  liable,  and  should  be  tried  for  man- 
slaughter on  the  Indictment  already  found  against  him. 

In  regard  to  the  last  point  raised  by  the  appellant,  viz.,  that  the  district  court  has  no 
Jurisdiction  over  the  case  of  tl:e  prisoner,  we  do  not  consider  it  worthy  of  serious 
consideration,  as  the  legislature  possessed  the  undoubted  right  to  transfer  the  crim- 
inal business  of  the  court  of  sessions  to  the  district  court ;  and  the  439th  section  of 
the  Criminal  Code  cannot  be  regarded  as  a  guarantee  of  any  right  to  the  prisoner  to 
be  again  tried  before  the  court  of  sessions  or  as  a  limitation  on  the  power  of  the  legl»> 
lature  to  change  the  forum. 

The  Judgment  of  the  court  below  is  reversed,  and  the  cause  remanded,  with  Instruo- 
tlonB  to  the  district  court  to  try  the  prisoner  for  manslaughter  in  conformity  with 
thto  opinion.*' — Rep. 


Ukion  Pacific  Railway  Co.,  plaintiff  in  error,  v.  Nichols. 

(8Kans.fiOS.) 

Panenger  earriert  —  ttho  are  not  pctuengerB. 

hik  express  company  bad,  by  contract  with  a  railroad  company,  the  use  of  a 
car  in  which  their  agent  rode  without  paying  fare.  The  agent,  without  the 
authority  of  his  employers,  took  the  plaintiff  with  him  in  the  car  for  the 
purpose  of  teaching  him  the  business,  and  the  conductor,  supposing  plaintifl 
to  be  an  agent  of  the  express  company,  suffered  him  to  ride  without  paying 
fare.  An  accident  happening,  plaintiff  was  injured.  Held,  that  plaintiff  waf 
not  a  passenger,  and  oonld  not  maintain  an  action  against  the  railroad  com 
pany. 

AOTIOK  to  recover  for  injuries.     The  opinion  states  the  case. 
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J.  P.  Usher,  E.  W.  Dennis  and  Martin^  Bums  i§  Case,  for  plain* 
tiff  in  enor. 

Claugh  d  Wheat,  and  T.  P.  Fenkm,  for  defendant  in  error. 

Valentine,  J.  This  was  an  Action  by  Nichols  to  recover  for 
Tijuries  alleged  to  have  been  committed  by  the  railway  company. 
The  petition  of  the  plaintiff  set  forth  that  there  was  a  contract 
between  the  parties ;  that  the  defendant  undertook  to  carry  the 
plaintiff  as  a  passenger  in  a  car  used  among  other  things  far  that 
purpose^  from  the  State  Line  near  Kansas  City  to  and  beyond 
Monument  Station,  for  a  certain  hire  and  reward^  and  that  while 
io  carrying  the  said  plaintiff  the  said  injuries  were  caused  through 
bhe  negligence  of  the  agents  and  servants  of  the  defendant.  But 
ohe  said  petition  was  not  true,  and  there  was  no  evidence  to  sustain 
jome  of  the  most  material  portions  of  it.  We  have  all  the  evidence 
before  us,  and  from  that  it  unquestionably  appears  that  there  was  no 
:ontract  entered  into  between  the  plaintiff  and  the  railway  company; 
the  plaintiff  was  not  a  passenger,  within  the  true  legal  signification 
of  the  term;  he  did  not  get  into  or  ride  in  any  passenger  car,  and 
he  did  not  pay  or  agree  to  pay  any  hire  or  reward  for  his  passage. 
The  only  connection  that  the  plaintiff  had  with  the  railway  com- 
pany was  as  follows:  He  went  on  the  train  without  purchasing  any 
ticket,  not  into  any  passenger  car,  but  into  the  baggage  car,  and 
into  that  portion  of  the  baggage  car  which  was  used  and  occupied 
exclusively  by  the  United  States  Express  Company  for  their  busi- 
ness, and  remained  there  until  he  received  the  injuries  of  which  he 
now  complains.  When  the  conductor  of  the  train  met  him  in  the 
baggage  car,  he  did  not  offer  to  pay  his  fare,  but  allowed  himself 
to  be  introduced  to  the  conductor  as  an  express  messenger.  He 
was  so  introduced  by  Porter  Warner,  who  had  been,  up  to  that  timOi 
and  then  was,  in  fact,  the  regular  express  messenger  for  that  train. 
And  Warner  also  represented  to  the  conductor  that  he  "  was  learn- 
ing Nichols  the  run,"  During  the  trip  the  plaintiff  acted  aa 
express  messenger,  having  the  keys,  and  assisted  Warner  in  hand- 
ling and  delivering  the  freight  of  the  express  company.  The  con- 
ductor, supposing  the  plaintiff  to  be  an  express  messenger,  and 
therefore  entitled  to  ride  in  the  baggage  car,  and  to  ride  free,  or 
rather  supposing  that  his  fare  was  paid  or  arranged  for  by  the 
express  company  in  their  contract  with  the  railway  company; 
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allowed  him  to  ride  in  the  baggage  car,  and  collected  no  fare  from 
him.  The  conductor  made  no  contract  with  the  plaintiff,  bnt 
allowed  him  to  ride  on  the  contract  made  between  the  plaintiff's 
supposed  employer,  the  express  company,  and  the  conductor'a 
employer,  the  railway  company.  The  conductor  supposed  that  the 
plaintiff  was  riding  in  the  baggage  car,  and  free,  by  authority  as 
high  as  that  under  which  he  himself  acted,  and  by  an  authority 
which  he  had  no  power  to  revoke.  The  conductor  therefore  did 
not  attempt  to  confer  upon  the  plaintiff  any  right  to  ride  upon 
that  train,  but  simply  left  the  plaintiff  with  the  right  which  he 
supposed  the  plaintiff  already  had,  independent  of  any  authority 
from  himself.  But  the  plaintiff  had  no  such  right,  nor  any  right 
there.  lie  was  not  an  express  messenger,  nor  was  he  in  the  employ 
of  the  express  company  in  any  manner  whatever.  He  was  there 
simply  by  a  private  armngenient  between  himself  and  Warner,  and 
one  McNaughton,  an  agent  of  the  express  com])any  at  the  State 
Line,  ''for  billing  and  transferring  and  delivering  goods  for  the 
express  company."  He  was  there  simply  learning  the  route,  so 
that  he  might  be  able  to  take  the  place  of  Warner  during  Wamer'a 
absence.  But  he  was  not  there  by  any  authority  of  the  express 
company.  Neither  Warner,  nor  McNaughton,  nor  both  together, 
had  any  authority  to  put  him  there.  None  but  the  president,  vice* 
president,  or  general  superintendent  of  the  express  company  had 
any  such  authority,  as  is  shown  by  the  evidence.  But  the  plaintiff 
did  not  even  have  the  authority  or  consent  of  the  local  superintendent 
of  the  express  company.  Therefore  he  had  no  right  whatever  on 
said  train. 

Before  proceeding  further,  perhaps  it  would  be  proper  to  state 
that  the  said  baggage  car  ran  off  the  track  and  was  upset,  about 
three  miles  east  of  Monument  Station,  because  of  a  '*  low  joint "  in 
the  rail,  and  injured  the  plaintiff  and  one  or  two  others;  that 
''none  of  the  passenger  coaches  went  off  the  track,  so  as  to  injure 
the  coaches  or  any  passengers;"  that  there  were  only  about  twenty 
passengers  on  the  train  during  that  trip,  and  that  "there  was 
room  in  the  passenger  cars  for  some  fifty  or  sixty  more  passengers 
than  were  on  the  train;"  that  "  the  rules  of  the  company  prohibited 
passengers  from  riding  in  the  express,  mail,  or  baggage  cars;"  that 
the  plaintiff  was  so  injured  as  to  impair  his  mind;  and  that  the 
verdict  of  the  jury  and  the  judgment  of  the  court  were  in  favor  of 
^he  plaintiff  for  t22,500. 
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Now,  BO  far  as  tlio  argument  or  the  decisiou  of  this  case  is  con- 
cemod,  it  will  be  admitted  that  all  the  rulings  of  the  court  below 
were  correct  if  tlie  plaintiff  had  been  a  passenger  within  the  true 
sense  of  that  term.     Also,  that  a  regular  express  messenger  )«  a 
passenger  entitled  to  receive  the  same  care  as  any  other  passenger. 
BO  far  as  the  same  can  be  exercised  toward  him,  although  nothing 
bo  paid  for  his  trans}X)rtation  except  what  the  express  company 
pays  to  the  railway  company  for  transportation  generally  of  thoir 
freight  and  agents.     Also,  that  any  person  may  be  a  passenger, 
entitled  to  all  the  rights  and  privileges  of  other  passengers,  without 
the  payment  of  any  fare,  if  he  be  on  the  train  with  the  intention  of 
being  a  passenger,  and  with  the  consent  of  the  company  or  its  ofh- 
cers,  provided  said  consent  be  obtained  without  any  fraud,  or  pro- 
vided said  company  or  its  officers  have  a  full  knowledge  of  all  the 
facts.     Also,  that  a  regular  passenger  may  be  allowed  by  the  con- 
ductor the  privilege  of  walking  through  the  cars,  or  getting  on  the 
platform,  or  into  the  baggage  car,  without  forfeiting  any  .of  his 
rights  as  a  passenger.     And  also,  that  the  obligations  of  common 
carriers  of  passengers  do  not  rest  wholly  or  even  mainly  upon  con- 
tract, but  principally  upon  the  laws  of  the  State  in  which  such 
carriers  do  business.     But  it  will  not  be  admitted  that  any  and 
ivcry  person  who  may  enter  a  car  or  go  upon  a  train  is  a  passenger, 
or  entitled  to  all  the  rights  and  privileges  of  a  passenger.     The 
employees  of  the  railway  company  are  not  passengers,  although  they 
may  do  more  riding  upon  the  road  than  any  other  class  of  persons. 
See  the  numerous  decisions  concerning  the  liability  of  railroad 
companies  for  injuries  done  to  their  employees  through  the  negli- 
gence of  other  employees:  Shearman  and  Redfield  on  Negligence, 
101  to  127,  ch.  6,  and  cases  there  cited;  1  Redfield  on  Bailways, 
520  to  537,  and  cases  there  cited.     Where  employees  ride  upon  the 
road  in  consequence  of  their  employment,  and  as  employees,  paying 
no  fare,  they  are  not  passengers,  although  they  may  at  that  time, 
and  on  that  particular  train,  not  be  performing  any  service  for  the 
company.  Higgins  v.  H.  £  St,  Jo,  R,  R,  Co,^  36  Mo.  418,  432  ei 
seq.;  OiUliannon  v.  Stony  Brook,  10  Cush.  228;  Seaver  v.  Boston  A 
Me.  R,  R.  Co,,  14  Gray,  466;  Russell  v.  Hudson  River  R.  R,  Co., 
17  N.  Y.  134.     A  person  who  enters  the  cars  to  see  a  friend  safely 
seated  is  not  a  passenger.  Lucas  v.  New  Bedford  R,  R,  Co,,  6  Gray, 
G4.    A  person  who  rides  upon  the  engine  of  a  train  with  the  con* 
lent  of  the  engineer,  but  contrary  to  a  rule  of  the  company,  of 
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which  he  is  informed,  is  not  a  passenger.  Robertson  v.  N.  K  £  E. 
Railway  Co.,  22  Barb.  91.  And  generally,  whenever  a  person  goes 
npon  a  traifl  or  on  any  part  of  the  train  without  authority,  ho  is  not 
a  passenger.  Moss  t.  JohnsoUy  22  IlL  633.  It  is  probably  true  that 
the  obligation  of  a  common  carrier  of  persons  does  not  rest  wholly 
or  even  mainly  upon  contract,  but  still  no  person  can  become  a  pas- 
senger except  by  a  contract  either  express  or  implied.  ^' A  passen- 
ger is  a  person  who  undertakes  with  the  consent  of  the  carrier  to 
travel  in  the  conveyance  provided  by  the  latter,  other  than  in  the 
service  of  the  carrier  as  such.''  Shear,  and  Bedf.  on  Neg.  292, 
§  262.  It  is  true,  that  whenever  a  person  who  desires  to  become  a 
passenger  on  a  railroad  does  all  that  the  law  and  the  rules  of  the 
company  require  of  him  for  that  purpose,  it  will  be  presumed  that 
the  company  has  given  its  consent,  and  that  the  requisite  contract 
has  been  made  ;  for  in  such  a  case  the  company  could  not  legally 
withhold  its  consent.  But  whenever  it  is  shown  that  such  person 
has  not  done  what  is  required  of  him,  no  contract  will  be  presumed. 
It  will  then  devolve  upon  such  person  to  show  affirmatively  that  a 
contract  has  been  made  —  to  show  affirmatively  that  the  consent  of 
the  company  ha«  been  given. 

In  the  present  case  the  plaintiff  did  not  do  what  was  required  cf 
him  in  order  that  he  might  become  a  passenger ;  he  didnothimseU 
make  a  contract  with  the  railway  company,  or  any  of  its  agents ; 
and  he  had  no  right  to  ride  under  the  contract  made  between  the 
express  company  and  the  railway  company.  The  consent  obtained 
from  the  conductor  was  the  consent  thata;^  express  messenger  might 
ride  in  the  baggage  car,  and  without  paying  his  fare.  Such  consent 
did  not  apply  to  the  plaintiff.  But  if  it  be  said  that  the  conductor 
applied  it  to  the  plaintiff,  then  it  may  be  answered  that  it  was  so 
done  under  a  misapprehension,  induced  by  the  plaintiff  himself  in 
allowing  himself  to  be  introduced  to  the  conductor  as  an  express 
messenger,  and  represented  to  be  such,  when  in  truth  and  in  fact 
he  was  not  such  messenger.  This  was  a  legal  fraud  upon  the  con- 
ductor, and  upon  the  railway  company,  whatever  may  have  been 
the  intentions  of  the  plaintiff. 

There  was  but  little  conflict  in  the  evidence  in  this  case  —  none 
upon  the  points  we  have  been  discussing.  Therefore,  whether  the 
plaintiff  was  a  passenger  or  not  was  purely  a  question  of  law.  If 
he  was  a  passenger,  he  was  undoubtedly  entitled  to  recover,  for  the 
railway  company  was  unquestionably  guilty  "^f  some  negligence  in 
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allowing  tho  track  of  the  railway  to  get  out  of  repair.  Whether  he 
was  a  passenger  or  not  seems  to  have  been  considered  bj  the  court 
below  as  resting  almost  ezclusiTely  upon  the  moral  intentions  of 
the  plaintiff.  If  the  plaintiff  honestly  believed  that  he  did  right 
in  doing  as  he  did,  or  if  he  honestly  believed  that  the  circumstances 
of  the  case  gave  him  the  right  to  do  as  he  did,  then,  according  to 
the  view  of  the  court  below,  he  was  a  passenger.  But  on  the  other 
hand,  if  he  knowingly  practiced  a  fraud  and  deception  upon  the 
conductor  whereby  he  was  allowed  to  ride  in  the  baggage  car  with- 
out the  payment  of  fare,  he  was  not  a  passenger.  This  theory 
seems  to  have  run  through  the  whole  charge  of  the  court,  and  the 
whole  case  seems  to  have  turned  upon  it  The  court  below,  there- 
fore, erred  in  its  charge,  in  some  of  the  instructions  that  it  gave 
and  in  some  of  the  instructions  that  it  refused.  We  think,  how- 
ever, that  it  made  no  difference  how  honest  the  plaintiff  was,  nor 
how  he  viewed  the  transaction  in  its  moral  aspect. 

For  the  reason  that  the  court  erred  in  charging  the  jury,  and  for 
the  reason  that  there  was  no  evidence  to  sustain  some  of  Uie  mate- 
rial allegations  of  the  petition,  the  court  also  erred  in  overruling 
the  defendant's  motion  for  a  new  trial.  The  judgment  is  reversed 
and  a  new  trial  ordered. 


Kingman,  C.  J.,  concurred. 
Bbbwbr,  J.,  did  not  sit  in  the  case. 


Dbsring,  plaintiff  in  error^  v.  Botul 

(8KaiiA.ttB.) 
Married  women  —  UdJbUUy  on  promUtory  noU, 

k  married  woman  gave  a  promisBorj  note  in  pajment  of  her  husband's  debta, 
without,  in  terms,  making  it  a  charge  upon  her  eeparate  estate.  EM,  that 
an  action  could  be  maintained  against  her  on  said  note  and  her  separate  estate 
applied  in  payment  of  the  same 

Action  upon  a  simple  promissory  note  executed  by  Sarah  Deer- 
»ng,  plaintiff  in  error,  a  married  woman.    The  opinion  states  the 


case. 
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Mc  Comas  <&  McKeighan,  for  plaintiff  in  error. 
HuUtt  <§  Hill,  for  defendant  in  error. 

Valentine,  J.  This  was  an  ordinary  action  on  a  promissory 
note  brought  by  Frank  R.  Boyle,  plaintiff  below,  against  Sarah  P. 
Deering,  defendant.  The  defendant  answered  to  the  plaintiff's 
petition  as  follows : 

"  Defendant  further  ayers  that  said  note  was  executed  and  signed 
by  her  while  she  was  the  lawful  wife  of  one  George  M.  Deering, 
and  that  said  George  M.  Deering  was,  at  the  time  of  the  execution 
of  said  note,  indebted  to  said  plaintiff,  F.  B.  Boyle,  and  said  note 
was  given  and  executed  by  said  defendant  in  payment  of  and  satis- 
faction of  the  sole,  separate  and  individual  debt  of  said  George  M. 
Deering,  and  without  any  benefit  or  consideration  whatever  mov- 
ing to  said  defendant." 

The  plaintiff  demurred  to  this  answer,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  defense  to  the  petition. 
The  court  below  siustained  the  demurrer,  and  the  defendant  as  plain- 
tiff in  error  now  brings  the  case  to  this  court. 

That  such  a  contract  or  promise  as  the  one  embodied  in  the  said 
note  would  be  void  at  common  law,  we  suppose  will  not  be  ques- 
tioned ;  or  that  an  action  at  common  law  could  be  maintained  upon 
said  note,  we  suppose  will  not  be  claimed.  But  these  are  not 
questions  involved  in  this  case,  and  therefore  all  the  authorities 
that  may  be  referred  to  in  support  of  these  propositions  are  wholly 
inapplicable  to  the  case  at  bar.  The  real  questions  to  be  considered 
in  this  case  are,  whether  said  note  would  be  held  valid  in  a  suit  in 
equity  to  enforce  its  payment,  or  whether  it  is  valid  under  our  stat- 
utes. If  considered  valid  in  either  case  the  plaintiff  would  un- 
doubtedly have  the  right  to  recover  in  this  action.  If  it  be  said, 
however,  that  this  action  is  in  form  an  ordinary  action  at  law,  we 
would  answer  that  while  that  is  not  strictly  true,  yet  it  makes  no 
difference,  provided  facts  sufficient  are  stated  to  show  a  good  cause 
of  aotion  as  provided  by  our  Code.  The  plaintiff's  petition  was 
drawn  under  section  123  of  the  Oode,  and  is  sufficient  under  that 
section.  Under  such  a  petition,  if  the  plaintiff  has  any  cause  of 
action  on  the  note,  either  in  law  or  equity,  he  may  recover ;  and  if 
the  defendant  has  any  defense,  either  in  law  or  equity,  it  devolve! 
upon  her  to  state  it  in  her  answer.    In  this  State,  all  distinctioni 
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between  actiooB  at  law  and  suits  in  equity,  and  the  fonns  of  all 
fach  actions  and  suits  are  abolished,  and  in  their  place  we  have  but 
one  form  of  action  called  a  civil  action.  Code,  §10.  Both  com- 
mon-law and  equity  jurisdictions  are  vested  in  and  administered  by 
the  same  court.  And  whenever  the  rules  of  the  common  law  and 
those  of  equity  differ,  as  they  probably  do  aa  applied  to  the  note 
now  in  controversy,  equity  being  the  stronger  jurifidiction  the  courts 
of  this  State  must  follow  the  rules  of  equity. 

Could  the  plaintiff  recover,  in  equity,  on  said  note  ?  It  has  been 
unquestionably  settled  in  England,  and  pretty  well  settled  in  this 
country,  that  a  married  woman  is  regarded  in  equity,  aa  to  her  sep- 
arate property,  as  Skfenie  sole,  and  her  separate  property  is  charged 
with  all  her  debts  and  obligations  without  any  express  intention  on 
her  part  so  to  charge  it.  For  instance,  whenever  a  married  woman 
gives  a  promissory  note  it  will  be  presumed  in  equity  that  she 
intends  to  charge  her  separate  estate,  unless  the  contrary  be  shown. 
The  authorities  are  very  numerous  upon  this  subject,  and  most  of 
them  may  be  found  cited  in  Mr.  Bishop's  work  on  the  law  of  mar- 
ried women.  1  Bish.  on  Married  Woman  —  Eng.  authorities,  §g 
848-858 ;  Am.  authorities,  §§  864-879.  The  doctrine  as  above 
stated  was  hardly  questioned  in  this  country  until  the  decision  of 
the  case  of  Yale  v.  Dederer,  in  New  York,  in  1860.  That  case  was 
first  decided  by  the  supreme  court  of  New  York,  in  1855.  21  Barb. 
286.  It  was  then  decided,  in  accordance  with  what  was  at  thai 
time  generally,  if  not  universally,  understood  to  be  the  law  both  in 
England  and  in  this  country.  Afterward  the  case  was  taken  to  the 
court  of  appeals,  and  reversed  by  a  divided  court :  Denio  and 
Roosevelt,  JJ.,  dissented,  and  Strong,  J.,  expressed  no  opinion. 
18  N.  Y.  265.  Afterward  it  was  again  decided  by  the  supreme 
court  (31  Barb.  525),  and  again  (in  18G0)  taken  to  the  court  of 
appeals  and  reversed.  22  N.  Y.  450.  At  the  time  of  this  last 
decision  by  the  court  of  appeals  that  court  decided  that  where  a 
married  woman  signed  a  note  as  surety  for  her  husband,  it  would 
not  charge  her  separate  estate  though  so  intended.  This  was  hardly 
good  law  at  the  time  it  was  so  decided  ;  and  even  the  courts  of  New 
York  have  ever  since  been  trying  to  get  back  to  the  true  doctrine 
without  expressly  overruling  this  decision.  In  the  case  of  Otoen  v. 
Cowley,  36  N.  Y.  600,  it  was  decided  by  the  court  of  appeals,  that 
**  Where  a  charge  is  created  by  the  express  agreement  of  a  married 
woman  for  a  good  consideration,  though  for  a  purpose  not  beneficial 
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to  her  separate  estate,  she  is  hound  in  equity  bj  the  obligation  she 
thus  deliberately  chooses  to  assume.''  In  the  case  of  Battin  t.  Dil- 
laye,  3**  N.  Y.  35,  it  was  held  by  the  court  of  appeals  that ''  the 
separate  estate  of  a  married  woman  was  chargeable  in  equity  for 
any  debt  she  might  contract  on  the  credit  of  or  for  the  benefit  of 
such  estate."  In  the  case  of  the  Oorn  Exchange  Ins.  Co.  v.  Babcock, 
42  N.  Y.  613;  1  Am.  Rep.  601,  it  was  decided  in  1870,  by  the  com- 
mission of  appeals,  that  a  married  woman  could  charge  her  separate 
estate  by  indorsing  on  a  promissory  note  given  by  her  husband  and 
others  tiie  following  words,  to  wit :  "  For  yalue  receiyed  I  hereby 
charge  my  indiyidual  property  with  the  payment  of  this  note. 
Armina  Babcock ; " — although  this  indorsement  was  made  without 
consideration,  without  benefit  to  her  separate  estate,  in  a  transaction 
in  which  she  had  no  interest,  except  as  a  wife,  and  in  which  her 
husband  had  no  interest,  except  a  joint  interest  with  others.  The 
courts  of  New  York,  by  these  decisions,  hare  placed  themselves  in 
the  ludicrous  position  of  declaring  that  in  equity  a  married  woman's 
contract  does  not  depend  for  its  validity  upon  any  rules  of  equity  or 
justice,  but  simply  upon  whether  that  portion  of  the  contract 
which  charges  her  separate  estate  is  expressed  in  writing  or  not. 
The  case  of  Vale  v.  Dederer,  22  N.  Y.  450,  was  seyerely  criticized 
in  the  case  of  Com  Exchange  Ins.  Co.  v.  Babcock,  supra  ;  and  so  it 
had  previously  been  criticized  and  disapproved  in  the  able  and 
exhaustive  opinion  of  Chief  Justice  Dixon,  in  the  case  of  Thdd  v. 
Lee,  15  Wis.  365.  Mr.  Bishop,  in  his  work  on  married  women, 
says  that  the  several  differences  of  opinion  upon  this  subject  may 
be  reduced  to  two. 

And  then  he  uses  the  following  language:  ''  On  the  one  side  is  the 
doctrine  that  a  married  woman,  who,  in  these  transactions,  cannot 
bind  herself  personally,  is  presumed,  when  she  has  a  separate  estate, 
if  in  form  she  contracts  a  debt  but  does  not  in  express  terms  make 
it  a  charge  on  this  estate,  to  be  a  scoundrel,  meditating  a  cheat  on 
the  other  party.  She  goes  into  a  retail  shop,  for  example,  and 
looking  at  a  dress,  sayp,  ^  I  wiU  pay  you  for  this,'  and  takes  it  away. 
What  she  gives  is  her  promise.  As  a  thing  binding  on  herself,  it  is 
a  nullity;  but  the  shop-keeper  thinks  he  is  getting  something  of 
value,  and  so  parts  with  his  goods.  He  may  know  the  woman  is  under 
coverture,  but  he  knows  also  that  she  has  a  separate  estate.  She 
knows  that  she  has  no  means  of  payings  except  out  of  this  separate 
estate,  but  by  resorting  to  this  she  knows  she  has  the  means.    Does 
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she  intcud  to  resort  to  this  ?  If  she  docs,  she  intends  to  chorgo  it— • 
slio  doL'S  in  her  mind  eharge  it;  slie  means  to  go  to  it,  and  she  con- 
siders whether  there  will  be  enough  left  to  buy  another  dress.  But 
the  judicial  opinion  now  under  consideration  sa\s,  that  though  it 
is  quite  possible  the  woman  may  mean  all  this,  it  is  also  possible 
she  may  be  meditating  a  cheat;  therefore,  the  tradesman,  to 
recover  the  debt  as  against  the  separate  estate,  must  prove  that 
when  the  woman  bought  the  goods  she  was  in  an  honest  frame  of 
mind.  On  tlie  other  hand,  the  opposite  judicial  opinion  holds,  that 
a  married  woman,  like  all  other  parties  appearing  before  judicial 
tribunals,  shall  be  presumed  to  be  innocent  until  she  has  been  proved 
guilty  —  honest-minded,  until  the  contrary  appears  —  and  that  she 
cannot  herself  allege  her  own  guilt  or  fraud.  Thus,  this  class  of 
opinion  carries  the  ordinary  principles  of  the  law  into  the  law  of 
married  women."    1  Bishop  on  Mar.  Women,  §  873. 

When  a  married  woman  executes  a  promissory  note,  she  of  course 
means  something.  She  either  means  to  charge  her  separate  estate, 
or  else  she  means  to  cheat  and  defraud  the  person  to  whom  she 
gives  the  note.  Is  it  not  more  charitable  to  suppose  she  means  the 
former  ?  But  suppose  she  means  the  latter,  will  courts  of  equity 
hear  her  plead  her  own  guilt  and  fraud?  If  the  contract  of  a  married 
woman  does  not  bind  her  separate  estate,  then  of  course  it  id  a 
nullity,  for  it  is  well  settled  that  it  cannot  bind  her  personally. 
But  to  give  her  contract  such  a  construction  violates  at  least  two 
well-settled  principles  of  law;  first,  it  presumes  her  guilty  of  fraud, 
before  the  fraud  is  shown;  second,  it  adopts  a  construction  which 
will  defeat  the  contract  instead  of  adopting  that  construction  which 
will  prevent  its  failure,  and  give  effect  to  the  obligation  of  each  and 
all  the  parties.  We  think  the  supreme  court  of  Missouri  haa 
decided  this  question  correctly.  Coats  \.  Robirisan,  10  Mo. '75 7, 
760;  Whitesides  v.  Caiinon,  23  id.  457;  Segond  v.  Oarland,  id. 
547;  Schafroth  v.  Amos,  46  id.  114,  116;  Miller  v.  Brown,  47  id.  50. 
So  also  has  the  supreme  court  of  Alabama:  Collins  v.  Rudolph,  19 
Ala.  616;  Collins  v.  Lavenherg,  id.  682;  Ozley  v.  Ikelheinier,  26 
id.  332;  Baker  v.  Gregory,  28  id.  544;  Caldwell  y.  Sawyer,  30  id. 
283;  Cowles  Y,  Morgan,  34  id.  535.  Also  Kentucky:  JarminY, 
Wilkerson,  7  B.  Monr.  293;  Bell  v.  Keller,  13  id.  381,  384,  et  seq. 
And  see  the  following  cases:  Oreenough  v.  Wiggington,  2  Greene 
(Iowa),  435;  Patton  v.  Kinsman,  17  Iowa,  428;  McCormick  v  Hoi- 
irook,  22  id.  487;  Dobbin  v.  Hubbard,  17  Ark.  189.      Some  oi  the 
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cases  relied  on  to  show  that  a  married  woman  cannot  make  a  valid 
contract,  charging  her  separate  estate,  are  actions  at  common  law  in 
States  where  equity  and  common-law  jurisdictions  are  kept  separate 
and  distinct.  Of  course  such  cases  are  not  applicable  in  this  State. 
Of  this  class  is  the  case  of  Joyies  v.  Crosthwaiie,  17  Iowa,  393, 
referred  to  by  counsel  for  plaintiff  in  error.  In  connection  with 
this  case,  see  the  case  of  Patton  v.  Kinsman,  17  Iowa,  428. 
Another  class  of  cases  is  where  a  married  woman,  at  the  time  she 
makes  the  contract,  appropriates  a  certain  piece  of  property  (either 
her^s  or  her  husband's)  for  the  payment  of  her  obligation,  by  way  of 
mortgage  or  pledge,  or  the  like.  In  such  cases,  it  has  been  held 
that  no  other  property  was  intended  to  be  appropriated  or  charged, 
upon  the  maxim,  that  the  express  mention  of  one  thing  is  the 
exclusion  of  another.  Such  was  the  case  of  Johnson  Co,  v.  Rugg, 
18  Iowa,  137,  referred  to  by  counsel  for  plaintiff  in  error.  Of 
course  this  class  of  cases  is  not  applicable  to  the  case  at  bar. 
Another  class  of  cases  is  where  a  court  of  equity,  under  the  peculiar 
circumstances  of  the  case  then  under  consideration,  there  being 
fraud,  overreaching,  or  an  undue  advantage  taken  of  the  woman's 
affections,  frailties  or  infirmities,  could  not  in  equity  and  good  con- 
science charge  her  separate  property.  Of  course  that  class  of  cases 
is  not  applicable  to  this  case.  In  another  class  of  cases  we  don't  think 
the  law  has  been  correctly  laid  down.  Such  is  the  case  of  Yale  v. 
Dederer,  22  N.  Y.  450,  referred  to  by  counsel  for  plaintiff  in  error. 

The  true  doctrine  seems  to  be  this:  Whenever  a  married  woman 
enters  into  a  contract  (not  for  necessaries)  for  the  payment  of 
money,  she  does  not  bind  her  husband  nor  her  husband's  property, 
nor  herself  personally;  but  she  binds  her  own  property  which  she 
holds  separate  from  her  husband. 

It  seems  scarcely  necessary  for  us  to  say  any  thing  with  reference 
to  our  own  statutes  concerning  the  rights  of  married  women,  except 
to  say  that  they  do  not  change  the  rules  of  equity  so  as  to  affect  the 
decision  of  this  case.  But  still  it  may  not  be  out  of  place  to  offer  a 
few  suggestions  concerning  them.  Section  2  of  chapter  62,  General 
Statutes,  563,  reads  as  follows: 

"  Sec.  2.  A  married  woman,  while  the  married  relation  subsists, 
may  bargain,  sell  and  convey  her  real  and  personal  property,  and 
enter  into  any  contract  with  reference  to  the  same  in  the  same 
manner,  to  the  same  extent,  and  with  like  effect  as  a  married  man 
may  in  relation  to  his  real  and  personal  property." 
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Other  sections  provide  that  a  woman  may  sue  and  be  sued,  as  if 
she  were  sole^  may  carry  on  trade  and  business,  perform  labor  or 
service,  etc.,  on  her  sole  and  separate  account;  but  section  2  is  the 
one  more  directly  involved  in  the  consideration  of  this  case;  and  in 
fact  that  portion  of  said  section  which  provides  that  a  married 
woman  "may  enter  into  any  contract  with  reference  to"  her  separ* 
ate  estate  "  in  the  same  manner,  to  the  same  extent,  and  with  like 
effect,  as  a  married  man  may  in  relation  to  his  real  and  personal 
property,"  is  about  all  that  we  need  consider.  It  is  claimed  that 
the 'note  sued  on  is  not  a  contract  "  with  reference  to  "  or  **  in  rela- 
tion to "  the  separate  property  of  Mrs.  Deering.  That  it  has  no 
direct  reference  to  any  specific  article  or  portion  of  said  property, 
will  certainly  be  conceded.  But  if  the  great  weight  of  judicial 
decisions  in  this  country  upon  contracts  made  by  married  men,  or 
other  persons  not  under  disability,  is  to  have  any  force  in  the  determi- 
nation of  this  question,  then  it  must  be  equally  clear  that  such  a 
contract  as  the  note  sued  on  has  reference,  more  or  less  remote,  to 
the  general  property  of  the  person  signing  the  same.  If  it  has  not 
such  reference,  tlien  it  has  no  reference  to  any  thing  whatever,  but 
is  totally  and  absolutely  void.  A  married  woman  cannot,  by  her 
contract,  bind  herself  personally,  as  a  married  man  can,  and  there- 
fore, if  she  does  not  bind  her  projK^rty  by  her  general  engagements, 
she  does  not  bind  anything.  Now,  as  a  married  woman  may  enter 
intx)  contracts  with  reference  to  her  separate  property  "  in  the  same 
manner  "  as  a  married  man  may  in  relation  to  his,  we  shall  proceed 
to  consider  in  wliat  manner  a  married  man  may  enter  into  contracts 
with  reference  to  his  property.  And  her©  it  will  be  proper  for  us  to 
say  that  so  far  as  this  case  is  concerned  no  distinction  can  be  made 
between  the  contniet  of  a  married  man  and  the  contract  of  any 
other  person  not  laboi  ing  under  any  disability.  Those  who  claim 
that  the  contract  of  a  married  woman  has  no  reference  to  her  sep- 
arate property  unless  expressly  so  stated  in  the  contract  itself,  must 
claim  that  there  can  be  nothing  contained  in  any  contract  unless  it 
is  contained  in  the  express  words  or  terms  of  the  contract  itself. 
Tliere  is  some  room  for  such  a  claim,  and  decisions  of  courts  may 
ne  found  to  supjwrt  it;  but  the  great  weight  of  authority  in  this 
country  is  unquestionably  on  the  other  side.  It  is  almost  uni- 
versally held  that  all  the  laws  of  the  country  in  force  at  the  time 
and  place  where  the  contract  is  made,  which  can  materially  affoct 
the  contract,  enter  into  and  form  a  part  of  the  contract.     Oreer  y. 
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V.  McCarter,  5  Kan.  18,  22;  Mather  y.  Bush,  16  Johns.  233,  249-261; 
Blanchard  v.  Russell,  13  Mass.  1, 16;  Moore  v.  Fowler,  Hampstead 
0.  0.  536;  Bronson  v.  Kinzie,  1  How.  315;  McOrachen  y  Howard^ 
2  id.  612;  Harrison  y.  Stipp,  SBlackf.  455;  Nelson  v.  Rountree,  23 
Wis.  371;  Jacoway  y.  Denton,  25  Ark.  625,  642.  This  is  especially 
true  where  both  parties  liYe  in  the  same  State,  and  where  the  con- 
tract is  made  and  to  be  performed  in  the  State  where  the  parties 
reside.  It  is  said  that  the  parties  contract  with  reference  to  the 
laws,  and  make  them  a  part  of  their  contract.  Hence  such  laws 
cannot  be  materially  changed  without  impairing  the  obligation  of 
said  contract.  TJ.  S.  Const.,  art.  1,  §  10,  subd.  1 ;  Bronson  v.  Kinzie, 
1  How.  311,  315.  It  is  true  that  some  courts  have  said  that  the 
remedy  given  by  law  for  the  enforcement  of  the  contract  does  not 
enter  into  or  form  any  part  of  the  contract ;  but,  in  the  light  of 
other  decisions,  this  is  probably  not  strictly  correct.  It  is  probably 
true  that  the  parties  do  not  contract  for  the  specific  remedy  in 
force  when  they  make  their  contract ;  but  it  is  certainly  as  true 
that  they  do  contract  for  a  substantial  remedy.  It  is  true  that  the 
remedy  may  be  changed ;  but  unless  a  substantial  remedy  still 
remains,  the  act  changing  the  remedy  is  void,  tending  to  impaii 
the  obligation  of  the  contract.  Oatman  v.  Bond,  15  Wis.  28 ;  Has^ 
brouck  Y.  Shipman,  16  id.  296;  Call  y.  Hagger,  8  Mass.  430; 
ConJcey  v.  Harty  14  N.  Y.  30 ;  Jacoway  y.  Denton,  25  Ark.  625, 
642 ;  McCrachen  v.  Hay  ward,  2  How.  612 ;  Blair  v.  Williams,  4 
Litt.  37,  38,  39,  45  ;  Lapsley  v.  Bra^hears,  4  id.  47 ;  Com.  Bank  of 
Natchez  v.  Chambers,  8  Smedes  &  Mar.  56,  et  seq.  With  regard  to 
evidence,  see  Jackson  y.  Hoto,  19  Johns.  83 ;  Robinson  v.  Hotoe,  13 
Wis.  341,  347;  Smith  v.  Cleveland,  17  id.  556,  568,  et  seq.;  Nel- 
son v.  Rountree,  23  id.  368,  371.  We  suppose  it  is  well  known  by 
everybody  that  the  property  of  a  married  man  is  liable  for  all  hia 
debts  and  obligations,  although  no  specific  mention  of  his  property 
be  made  in  his  contract.  It  is  not  necessary  that  a  court  have 
jurisdiction  of  his  person  in  order  to  render  judgment  against  his 
property  on  such  a  contract,  subjecting  the  property  to  the  pay- 
ment of  his  debts,  or  the  fulfillment  of  his  obligations.  He  may 
be  beyond  the  jurisdiction  of  the  State;  but,  if  his  property 
remains,  it  is  liable.  And  this  liability  springs  as  well  from  hia 
contract  as  from  the  law.  As  to  how  far  a  man  contracts  with 
reference  to  his  property  when  he  makes  a  general  contract,  with- 
out specifically  mentioning  any  of  it,  has  been  many  times  udjudi* 
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cated  in  this  country.  The  Federal  Constitution,  art.  1,  §  10,  snbd. 
1,  pro\ddes  that  no  State  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts ;  and  under  this  provision  it  has  been  necessary 
many  times  to  determine  what  belongs  and  what  does  not  belong 
to  the  contract.  Mr.  Sedgwick  says :  '^  States  may  pass  retio- 
spective  laws,  however  unjust ;  may  pass  acts  of  a  judicial  nature, 
however  clearly  overstepping  the  line  of  legislative  power;  they 
may  pass  acts  divesting  vested  rights;  they  may  violate  express  pro- 
visions of  their  own  constitutions.  Acts  of  these  classes,  however 
objectionable,  are  not  within  the  scope  of  the  restrictions  of  tlie 
Federal  Constitution."  Sedg.  Stat,  and  Const.  Law,  639.  It  is 
only  when  St^ates  pass  laws  affecting  the  contract  itself  that  such 
laws  come  within  the  said  Federal  restriction. 

In  every  contract  it  must  be  presumed  that  each  party  agrees 
that  all  his  priperty,  except  such  as  may  be  exempt  by  law,  or  such 
as  may  be  exempted  by  the  terms  of  the  contract  itself,  shall  be 
liable  for  the  fulfillment  of  the  contract.  Hence  any  general 
exemption  law,  exempting  all  a  debtor's  property,  passed  after  a 
contract  has  been  made,  would  be  void,  as  tending  to  impair  the 
obligation  of  the  contract.  This  is  the  generally  accepted  doctrine, 
found,  however,  only  in  the  elementary  works,  and  in  the  dicta  of 
courts,  and  not  in  any  judicial  decision,  as  no  State  has  yet 
passed  any  law  exempting  all  the  debtor's  property.  It  has  been 
held  that  where  only  a  portion  of  the  debtor's  property  waa 
exempted  from  execution,  the  law  exempting  the  same  was  void. 
Forsyth  v.  Marbury,  Charlton  (Ga.),  384;  Quack&nbush  v. 
Da?iks,  1  Den.  128 ;  Banks  v.  Quaclenbush,  3  id.  694 ;  DanJa 
V.  Quackenbush,  1  N.  Y.  129.  But  now  it  seems  to  be  settled  that 
B  law  may  be  valid  that  exempts  a  portion  of  the  debtor's  property, 
such  as  household  furniture,  agricultural  implements,  etc.,  pro- 
vided that  such  portion  is  not  great  enough  to  materially  impair 
the  obligation  of  the  contract  sought  to  be  enforced.  Morse  v. 
Ooold,  11  K  Y.  281 ;  Rockwell  v.  IlubbelVs  AdinW,  2  Doug.  (Mich.) 
197  ;  Bro7ison  v.  Kinzie  (per  Taney,  Ch.  J.,  obiter  dictum),  1  How. 
311,  315  ;  Cusic  v.  Douglas ,  3  Kas.  123.  But  how  even  such  laws 
as  those  last  mentioned  can  be  sustained  upon  any  logical  system 
of  r(3asoning  cannot  easily  be  understood.  If  the  question  should 
ever  be  taken  to  the  supreme  court  of  the  United  States,  that 
court  would  probably  declare  a  different  doctrine.  A  statute  of 
New  York,  exempting,  under  certain  circumstances,  all  the  future 
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acquisitions  of  propertj%  was  held  void  by  the  supreme  court  of  the 
United  States.'  This  law  provided  that  if  the  debtor  should  deliver 
up  all  his  property  to  be  applied  in  payment  or  partinl  payment  of 
his  debts,  that  after  a  certain  time  lie  should  be  discharged,  and 
that  all  his  future  acquisitions  should  be  exempt  from  such  debts. 
It  was  held  that  this  law  was  unconstitutional  and  void,  that  it 
impaired  the  obligation  of  contracts.  Sturges  v.  Crowninshield,  4 
Wheat.  122.  ^*  The  court  held  that  the  obligation  of  a  contract 
was  not  fulfilled  by  a  cessio  bonoru7n,  for  the  parties  had  not  merely 
in  view  the  property  in  possession  when  the  contract  was  made,  but 
its  application  extended  to  further  acquisitions;  and  to  release  them 
from  being  liable,  impaired  the  obligation  of  the  contract."  1  Kent's 
Com.  420.  See  also  upon  this  subject,  McMillan  v.  McNeill,  4 
Wheat.  209 ;  Farmers  and  MecJianics*  Bank  v.  Smithy  6  id.  131 ; 
Ogden  v.  Saunders,  12  id.  213;  Boyle  v.  Zacharie,  6  Pet.  348;  Bald- 
win  V.  Hale,  1  Wall.  233  ;  Spriyiger  v.  Foster,  2  Story,  387 ;  Wood- 
hull  V.  Wagner,  1  Bald.  300  ;  Moore  v.  Fowler,  1  Hemp.  636. 

When  a  contract  is  made  with  a  corporation  at  a  time  when  by 
statute  the  stock  of  the  stockholders  is  liable  for  the  debts  of  tne 
coi-poration,  the  legislature  cannot  repeal  such  statute  and  thereby 
exe7npf  such  stock  from  the  payment  of  such  debts,  for  such  repeal 
would  impair  the  obligation  of  the  contract  made  between  the 
creditor  and  the  corporation,  which  contract  the  corporation  had 
from  the  stockholders  (who  were  virtually  the  sureties  of  the  corpo- 
ration to  the  amount  of  their  stock)  the  implied  authority  to  make. 
Haiothorne  v.  Calef,  2  Wall.  10,  and  cases  there  cited.  In  Georgia  it 
has  been  decided  that  ^'  a  State  law  which  impairs  the  obligation  of  a 
contract  made  prior  to  its  passage  is  unconstitutional  and  inopera- 
tive. And  it  is  equally  so  whether  the  contract  exists  in  its  original 
shape,  or  has  been  merged  in  a  judgment."  "A  judgment  in 
Georgia  constitutes  a  lie^i  from  its  date  on  all  the  property  of  the 
debtor,  and  is  constructive  notice  to  all  the  world  ;  and  this  lien  is 
effectual  against  all  subsequent  claims  to  the  property  derived  from 
and  through  the  debtor."  A  law  which  prohibits  a  levy  on  a  por- 
tion of  the  debtor's  property  previously  subject  to  an  existing  judg- 
ment is  unconstitutional,  as  it  impairs  the  obligation  of  a  contract." 
Forsyth  v.  Marlury,  Charlton  (Ga.),  324.  And  where  a  statute 
makes  it  more  difficult  for  the  creditor  to  reach  the  debtor's  prop- 
erty, and  thereby  substantially  interferes  with  the  enforcement  of 
the  contract  or  the  collection  of  the  debt,  the  statute  is  void.     Fot 
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instance,  when  the  law  under  which  a  contract  is  made  authorixef 
property  to  be  sold  on  execution  to  the  highest  bidder  it  will  be 
presumed  that  the  parties  contracted  that  it  should  be  so  sold  (if 
sold  at  all),  and  a  law  afterward  passed  requiring  that  it  should  be 
appraised  and  sold  for  not  less  than  two-thirds  of  its  appraised 
value,  is  a  law  impairing  the  obligation  of  such  contract,  and  it  is 
therefore  void.  McCracken  v.  Hay  war  d,  2  How.  608  ;  Willard  v. 
Longstreet,  2  Doug.  (Mich.)  172;  Rawler  v.  Hooker y  21  Ind.  144, 
and  cases  there  cited.  And  generally,  the  law  in  force  at  the  time 
the  contract  is  made  is  the  law  which  governs  in  the  sale  of  property 
sold  on  execution  to  satisfy  a  judgment  rendered  on  such  contract. 
Harrison  v.  Stipp,  8  Blackf.  455.  Also  a  law  passed  after  a  con- 
tract has  been  made  staying  judgment  or  execution  on  such  con- 
tract is  generally  held  to  be  void,  on  the  ground  that  it  prevents 
the  creditor  from  seizing  the  debtor's  property  to  satisfy  the  debt, 
as  soon  as  the  parties  are  presumed  to  have  contracted  that  it  might 
be  so  seized.  Bumgarden  v.  The  Circuit  Cotirt,  4  Mo.  60;  Blair  v. 
Williainsy  4  Litt.  (Ky.)  34;  Hashrouckv.  Shipman,  16  Wis.  296; 
Bunn  V.  Oorgas,  41  Penn.  St.  441  ;  Stevens  v.  Andrews^  31  Mo. 
205;  Burt  v.  WilUarns,  24  Ark.  91.  So  also  and  for  the  same  rea- 
son, a  law  passed  after  a  contract  has  been  made  giving  to  the 
debtor  the  right  to  redeem  his  property  from  a  sale  on  execution,  or 
extending  the  time  for  such  redemption,  has  been  held  void.  Thorpe 
V.  San  Francisco,  4  Cal.  127,  139  to  142. 

But  we  think  we  have  already  furnished  sufficient  illustrations 
to  show  that  whenever  a  man  contracts,  he  contracts  with  refer- 
ence to  all  his  property  (not  exempt),  unless  he  otherwise  express 
it  in*  his  contract.  The  decisions  that  we  have  referred  to  and 
many  others  which  we  might  refer  to  could  never  have  been  made 
if  such  were  not  the  law.  See  also  Mc  Cormick  v.  Holbrook,  22 
Iowa,  487.  He  contracts  with  reference  to  his  property  in  this 
way  :  He  makes  his  contract ;  the  law  provides  what  shall  be  done 
with  his  property  if  he  does  not  perform  the  same  ;  he  knows  or  is 
presumed  to  know  tlie  law,  and  to  make  it  a  part  of  his  contract. 
For  instance,  suppose  he  gives  a  promissory  note.  His  contract 
will  then  be  in  legal  effect  as  follows:  "One  year  after  date,  for 
value  received,  I  promise  to  pay  A.  B.,  or  order,  one  hundred  dollars, 
with  interest.  But  if  I  do  not  so  pay  the  same,  then  I  further  agree, 
m  accordance  with  the  present  law,  that  said  A.  B.,  or  his  assignee, 
may  sue  me,  obtain  a  judgment  for  that  amount,  have  an  execution 
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iisued  and  levied  on  my  property,  and  have  the  same  sold  to  satisfy 
said  execution."  This  is  a  married  man's  contract  with  reference 
to  his  property.  A  married  woman  may,  under  said  section  2  of 
the  married  woman's  act,  contract  **  in  the  same  manner,  to  the  same 
extent  and  with  like  effect,"  with  reference  to  her  property. 

We  do  not  think  that  the  said  answer  of  the  said  defendant  stated 
a  good  defense  to  the  plaintiff's  action.  Therefore  the  demurrer  to 
the  answer  was  properly  sustained,  and  the  decision  of  the  court 
below  is  affirmed. 

All  the  justices  concurring. 

Judgment  affirmed. 


Bruce,  plaintiff  in  error,  y.  Lukb, 

(9  Kans.  80L) 
Deed  —  quit-claim  —  after-acquired  title, 

A  penon  haying  no  title  or  interest  in  a  certain  tract  of  land,  executed  a  deed 
thereof  witliout  coyenants  of  seizin  or  warranty,  using  as  words  of  conyey- 
ance  the  words,  "  grants,  bargains,  sell,  aliens,  releases,  quitclaims  and  cou- 
yeys."  Afterward  the  grantor  acquired  title  to  the  land  and  conveyed  it  to 
defendant,  who  purchased  with  knowledge  of  plaintiff's  deed.  Held,  that  the 
deed  to  plaintiff  was  a  quitclaim  deed,  and  that  the  grantor's  after-acquired 
title  did  not  inure  to  the  benefit  of  plaintiff. 

Replevin  by  Bruce  to  recover  possession  of  4,000  raikoad  ties, 
and  150  cords  of  wood,  cut  from  a  certain  tract  of  land  to  which 
both  parties  claimed  title  from  one  Johnnycake.  The  other  facta 
are  stated  in  the  opinion.  The  judgment  below  was  for  the 
defendant,  and  the  plaintiff  brought  error. 

Nelson  Cobby  for  plaintiff  in  error. 

M.  B.  Newman  and  8.  A  Cobb,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  of  replevin  brought  by  thi 
plaintiff  in  error,  Charles  Bruce,  against  the  defendant  in  error; 
Jacob  Luke,  for  the  recovery  of  certain  railroad  ties  and  cordwood 
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cat  on  u  certain  piece  of  land  of  which  Bruce  claimed  to  be  the 
owner,  but  of  which  Luke  was  in  possession  and  also  claimed  to  be 
tlie  owner.  Passing  over  all  the  preliminary  or  minor  questiona 
which  might  be  raised  in  the  case,  we  are  asked  to  decide  this 
question  only:  Who  is  the  owner  of  the  land?  In  deciding  thii 
question  there  are  certain  incidental  questions  which  it  will  not  be 
necessary  for  us  now  to  consider,  for  they  have  already  been  con- 
Bidered  and  settled  in  this  court  in  the  case  of  Si77ipson  v.  Oreeiey, 
8  Kan.  586.  Some  of  the  principles  underlying  some  of  these 
incidental  questions  were  considered  and  settled  in  the  case  of 
Donglas  Co.  v.  U.  P.  Ely.  Co.,  5  id.  615.  See  also  Baker  v.  Oee, 
1  Wall.  333. 

On  the  11th  of  March,  1867,  Isaac  Johnnycake  executed  and 
delivered  a  deed  of  conveyance  for  the  land  now  in  dispute  to  Kate 
L.  Simpson.  The  land  at  this  time  belonged  to  the  United  States 
{Simpson  v.  Oreeley,  S7ipra).  On  the  17th  of  October,  1867,  the 
])urchase-money  was  paid  to  the  United  States,  and  on  the  26th  of 
the  same  month  the  patent  was  issued  by  the  government  to  Alex- 
ander Caldwell.  On  the  9th  of  January,  1868,  Caldwell  executed 
and  delivered  a  deed  of  conveyance  for  said  land  to  Johnnycake. 
On  the  4th  of  May,  18G8,  Kate  L.  Simpson  and  her  husband 
executed  and  delivered  a  deed  of  conveyance  for  said  land  to  Bruce; 
and  on  the  5th  of  January,  1869,  Johnnycake  executed  and  delivered 
a  deed  of  conveyance  for  said  land  to  Luke  —  Luke  having  full 
notice  of  all  the  prior  deeds.  At  the  time  that  Johnnycake  exe- 
cuted the  deed  of  conveyance  to  Kate  L.  Simpson,  he  had  no 
interest  in  the  land  that  could  be  conveyed;  and  the  only  question 
now  is,  whether  the  after-acquired  interest  which  he  received  from 
Caldwell  inured  to  the  benefit  of  Mrs.  Sirai^son. 

At  the  time  the  deed  from  Johnnycake  to  Mrs.  Simpson  waa 
executed,  the  following  statute  was  in  force: 

*'  Sec.  4.  Where  a  deed  purports  to  convey  a  greater  interest  than 
*J1Q  grantor  was  at  the  time  possessed  of,  any  after-acquired  interest 
■/I  such  grantor,  to  the  extent  of  that  which  the  deed  purports  to 
convey,  inures  to  the  benefit  of  tlie  grantee."    Comp.  Laws,  354. 

This  deed  does  not  purport  to  convey  any  particular  interest  or 
estate,  nor  does  it  anywhere  assert  or  state  that  Johnnycake  waa 
possessed  of  any  particular  interest  or  estate  which  he  could  convey; 
nor  is  there  any  covenant  of  any  kind  or  description  whatever  any- 
where to  be  found  in  said  deed.    The  deed,  as  we  think,  clearly 
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nhows  upon  its  face  that  it  was  intended  to  be  only  a  quitclaim  deed 
of  a  present  ^d  existing  but  unascertained,  unknown,  indefinite 
"ind  uncertain  interest.     The  deed  in  substance  is  as  follows: 

**  For  and  in  consideration  of  the  sum  of  one  dollar,  and  other 
valuable  considerations  in  lawful  money  of  the  United  States," 
Johnnycake  ^'  grants,  bargains,  sells,  aliens,  releases,  quitclaims  and 
conyeys  "nnto  Kate  L.  Simpson,  the  land  in  controversy,  "  together 
with  all  the  improvements,  ways,  easements,  rights,  privileges  and 
appurtenances  to  the  same,  belonging,  or  in  anywise  appertaining, 
and  all  remainders,  reversions,  rents,  issues  and  profits  thereof,  and 
all  the  estate,  right,  title,  interest,  claim  and  demand,  either  at  law 
or  in  equity,  or  otherwise  howsoever  of  the  said"  Johnnycake,  "in 
to,  or  out  of  said  premises." 

The  two  cases  referred  to  by  counsel  for  plaintiff  from  the  Ulinoia 
reports  are  not  applicable.  The  case  of  De  Wolf  v.  Haydn,  24  111, 
525,  was  decided  under  a  peculiar  statute  of  Illinois,  and  the  law  as 
there  laid  down  is  clearly  not  the  law  where  such  a  statute  does  not 
exist  The  case  of  King  v.  GiUon^s  Adm'r,  32  111.  348,  was  a  decision 
in  Illinois,  constiniing  an  Iowa  statute  precisely  like  ours  (section  4, 
Comp.  Laws,  354),  but  the  decision,  or  at  least  the  reasoning  of  the 
court,  was  evidently  very  much  affected  by  their  own  local  laws,  and 
by  the  hardship  of  that  particular  case.  The  case,  however,  differs 
widely  from  this.  The  deed  in  that  case  used  words  "gi'ant,  bar- 
gain and  sell "  only,  and  did  not  use  the  words  "  release  and  quit- 
claim;" nor  did  that  deed  use  any  of  many  other  words  which  are 
used  in  this,  which  tends  to  show  that  this  was  intended  to  be  only 
a  quitclaim  deed.  That  deed  also  contained  the  following  cove- 
nants, which  this  deed  does  not  contain,  to  wit:  "  That  the  grantors 
were  well  seized,  and  had  good  right  to  sell  and  convey;  that  the 
premises  were  free  from  incumbrance,  and  the  grantee,  his  heirs  or 
assigns,  should  enjoy  the  quiet  and  peaceable  possession  thereof." 
32  111.  360,  351.  A  deed  containing  the  words  "  granted,  bargained, 
sold  and  quitclaimed,"  is  only  a  quitclaim  deed;  and  the  grantor  in 
the  same,  who  had  no  title  to  the  land  at  the  time  he  executed  the 
deed,  is  not  estopped  from  afterward  acquiring  the  title  as  against 
his  grantee.  McGrackin  v.  Wright,  14  Johns.  194;  Jackstyfh  r. 
Hubble,  1  Cow.  616;  and  the  same  with  reference  to  the  words 
"  bargain,  sell,  release,  quitclaim  and  convey; "  Oibson  v.  Chouteau*$ 
Heirs,  39  Mo.  536,  566.  See  also  note  to  Doe  v.  Oliver,  2  Smith's 
Lead.  Oases  (6th  Am.  ed.),  709,  and  cases  there  cited. 
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After  a  careful  consideration  of  the  subject  we  are  of  the  opinion 
that  a  deed,  such  as  executed  by  Johnnjcake  to  Mrs. 'Simpson,  doei 
not  estop  the  grantor,  who,  at  the  time  of  executing  the  same,  had 
no  title  to  or  interest  in  the  land  mentioned  in  the  deed  from  after- 
ward acquiring  title  to  or  interest  in  said  land  as  against  the 
grantee,  and  that  the  after-acquired  title  or  interest  will  not  inora 
to  the  benefit  of  the  grantee. 

Kingman,  C.  J.,  concurring. 
Bbswsb,  J.,  did  not  sit  in  the  case. 

The  judgment  of  the  (xmrt  behw  is  affirmed. 


Kansas  Pacifio  Railway  Company  v.  Nichol& 

(9  Kant.  235.) 

Chmmon  earriert — retpomOrilUy  of  a»  carrien  of  animals, 

A  rmilroad  eompany,  receiving  cattle  or  live  stock  to  be  transported  over  its 
road  from  one  place  to  another,  aaaumea  all  the  reeponoibility  of  common 
carriers,  except  so  far  as  such  responsibilitj  maj  be  modified  by  special 
ooatimd    {See  note,p,  600). 

AoTiON  by  Nichols,  Kennedy  &  Go.  to  recover  damages  for  cattle 
lost  and  injured  through  the  negligence  of  the  defendant's  railway 
company.  The  petition  alleged  that  the  defendant  was  a  ^^  common 
carrier  of  cattle  and  freight  for  hire;"  that  plaintiff  had  shipped  a 
lot  of  cattle  over  defendant's  road  from  Abilene  to  State  Line;  and 
''  that  while  said  cattle  were  in  the  care,  custody  and  keeping  of 
said  defendant  they  so  carelessly,  negligently  and  improperly  con- 
ducted themselves  in  regard  to  the  same  that  said  cattle  were 
turned  at  large  and  escaped."    The  answer  was  a  general  denial 

The  plaintiff  had  judgment  on  a  verdict  and  the  defendant 
brought  error. 

/.  P.  Usher,  E.  W.  Dennis  and  WdOaoe  Pratt,  tor  pUdntiif  ia 
error. 

Thacher  &  Banks,  for  defendant  in  error. 
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Valentine,  J.  [after  deciding  an  unimportant  point  of  practice]. 
The  main  question  in  this  case  is,  whether  the  railway  company,  when 
it  took  the  cattle  of  the  plaintiff  below  for  the  purpose  of  trans- 
porting them  over  its  road,  assumed  the  responsibilities  of  a  com« 
mon  carrier  or  not.  We  think  it  did.  This  question  has  already 
been  decided  in  this  court  in  the  case  of  The  Kansas  P.  Railwaj 
Co.  V.  Reynolds,  8  Kas.  623.*  In  the  case  of  Kimball  v.  T7ie  But- 
land  £  Burlington  R,  72.  Co.,  26  Vt.  247, 264,  etseq.,  the  court  decided 
that  *'a  railway  company  that  transport  cattle  and  live  stock  for 
hire,  for  such  persons  as  choose  to  employ  them,  thereby  assume 
and  take  upon  themselves  the  relation  of  common  carriers,  and 
with  the  relation  the  duties  and  obligations  which  grow  out  of  it; 
and  they  are  none  the  less  common  carriers  from  the  fact  that  the 
transportation  of  cattle  is  not  their  principal  business  or  employ- 
ment.*' See  also  Welsh  v.  Pittsburg,  Ft^Wayne  <&  C.  R,  R.  Co.,  10 
Ohio  St.  65.  In  the  case  of  The  Great  Western  Railway  Co.  v.  Haw- 
kins,  18  Mich.  427,  433,  the  supreme  court  of  Michigan  use  the  fol- 
lowing language:  "The  company  in  this  case  must  be  regarded  as 
common  carriers,  and  liable  as  such,  except  so  far  as  that  liability 
was  qualified  by  the  special  contract."  The  special  contract  just 
mentioned  was  a  contract  to  transport  nineteen  horses  from  Paris 
Canada,  to  Detroit,  Michigan,  and  there  is  nothing  in  the  contract 
or  in  the  report  of  the  case  that  tends  to  show  that  the  company 
held  themselves  out  as  common  carriers  of  live  stock,  or  that  they 
anywhere  agreed  or  admitted  that  they  were  such  carriers,  and  they 
carried  these  horses  under  a  special  contract.  See  also  the  authori- 
ties cited  in  the  brief  of  defendants  in  error,  and  2  Bedf .  on  Eailways 
f4th  ed.),  144,  note  2,  and  cases  there  cited;  Wilson  v.  Hamilton,  4 
Ohio  St.  738;  Soger  v.  Portsmouth  R.  R.  Co.,  31  Me.  228;  Clarke  v. 
Rochester  <&  Syracuse  R.  R.  Co.,  14  N".  Y.  570;  North  Mo.  R.  R.  Co. 
V.  Akers,  4  Kas.  453;  Keeney  v.  The  Grand  Trunk  Railway  Co.,  69 
Barb.  162;  Welsh  v.  Pitts.,  Ft.  W.  £  C.  R.  R.  Co.,  10  Ohio  St.  65. 
It  is  claimed  that  a  different  doctrine  has  recently  been  held  in 
Michigan.  Mich.  So.  <§  North.  Ind.  R.  R.  Co.  v.  McDonough,  21 
Mich.  165;  4  Am.  Rep.  466.  This  is  certainly  true  with  respect  to 
the  railroad  then  under  consideration  by  the  court;  but  whether  it 
is  true  with  regard  to  all  railroads  in  the  State  of  Michigan  is  not 
so  certain.  See  pages  189,  198  and  199  of  the  opinion,  and  the 
comments  of  the  court  on  the  provisions  of  the  charter  of  the  Michigan 

•  Bee  notet<f|fnii 
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Soutlierii  Kailroad  Co.,  and  the  act  consolidating  it  with  the  Xorth- 
ern  Indiana  lliiilroad  Company.  But  if  this  decision  does  apply  to 
all  the  raih'oads  of  Michigan  as  well  as  to  the  Michigan  Southern  & 
Northern  Indiana  Railroad  Company,  under  its  peculiar  charter, 
does  it  in  any  manner  indicate  what  the  law  is  in  Kansas?  We 
think  not,  or  but  very  little  at  most.  In  Michigan,  since  April,  1870, 
railroads  have  not  been  public  purposes,  or  public  uses,  in  the  sense 
that  they  are  such  in  the  other  States  of  the  Union.  In  that  State 
they  are  purely  and  strictly  private  purposes  or  uses.  People  v. 
Salem f  20  Mich.  452;  4  Am.  Rep.  400.  The  supreme  court  of  that 
State  say,  that  "  they  (railroad  companies)  are  public  agents  in  the 
same  sense  that  the  proprietors  of  many  other  kinds  of  private  busi- 
ness are,  and  not  in  any  other  or  different  sense."  *'  Our  policy  in 
that  respect,"  say  the  court,  '^  has  changed;  railroads  are  no  longer 
public  works,  but  are  private  property."  Railroads  are  private, 
according  to  that  decision,  in  the  same  sense  that  the  different 
kinds  of  business  of  hackmen,  draymen,  proprietors  of  stage 
coaches,  merchants,  newspaper  proprietors,  physicians,  manufac- 
turers, mechanics,  hotel-keepers,  millers,  etc.,  are  private.  Rail- 
roads in  Michigan  seem  from  that  decision  to  be  such  private 
corporations  as  are  described  in  the  case  of  Leavenworth  Uo.  v. 
Miller,  7  Kas.  524,  535.  If  they  are  such  private  corporations  as 
there  described,  of  course  they  have  a  right  to  be  common  carriers 
of  just  such  property  as  they  choose,  no  more  and  no  less.  This  is 
not  so  in  Kansas.  The  railroads  of  Kansas  are  organized  upon  a 
different  basis.  In  Kansas  they  are  endowed  with  a  kind  of  quasi 
public  as  well  as  private  character.  In  Kansas  they  are  so  far  pub- 
lic that  the  sovereign  power  of  eminent  domain  may  be  exercised 
for  their  benefit,  and  they  are  so  far  public  that  other  public  aid 
may  be  extended  to  them.  It  is  believed  that  no  railroad  has  yet 
been  built  in  Kansas  that  has  not  been  aided  both  by  the  exercise  of 
the  power  of  eminent  domain,  and  by  other  public  aid,  such  as  lands 
and  county  or  municipal  bonds.  Railroads  are  public  purposes  in 
no  sense  except  in  the  sense  of  being  common  carriers  of  freight 
and  passengers.  It  is  true  that  there  are  incidental  public  benefits 
arising  from  the  creation  and  operation  of  railroads,  such  as  the 
increase  in  the  value  of  property  along  their  routes,  the  increase  of 
the  public  revenues,  etc.,  but  these  are  only  incidental  benefits,  and 
are  not  at  all  what  make  railroads  public  purposes.  And  this  pub- 
lic character  of  railroads  is  stamped  upon  them  at  their  very  crea- 
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tion.     It  is  stamped  upon  them  by  the  soyereign  power  where  it 
authorizes  their  coming  into  existence;  for  otherwise  they  could 
leceiye  no  public  aid  until  the  roads  should  be  constructed  and  in 
operation,  and  until  the  roads  should  become  public  purposes  by 
virtue  of  becoming  common  carriers  of  freight  or  passengers.    And 
if  they  were  created  absolutely  private  corporations  they  could 
become  common  carriers  only  by  holding  themselves  out  as  such, 
and  by  actually  carrying  freight  or  passengers.     We  suppose  it 
will  not  be  contended  that  any  kind  of  public  aid  could  be  extended 
to  a  purely  private  corporation.    If  a  railroad  company  is  created 
as  a  private  carrier,  and  not  as  a  public  or  common  carrier,  we  sup- 
pose that  no  one  will  contend  that  the  sovereign  power  of  eminent 
domain  could  be  exercised  for  its  benefit  in  its  construction,  or  that 
any  public  aid  of  any  kind  whatever  could  be  extended  to  it.    That 
railroads  are  created  common  carriers  of  some  kind,  we  believe,  is 
the  universal  doctrine  of  all  the  courts.     The  main  question  is 
always,  whether  they  are  common  carriers  of  the  particular  thing 
then  under  consideration  ?    The  question  in  this  case  is,  whether 
they  are  common  carriers  of  cattle  ?    So  far  as  our  statutes  are 
concerned  no  distinction  is  made  between  the  carrying  of  cattle  and 
that  of  any  other  kind  of  property.     Under  our  statutes  a  railroad 
may  as  well  be  a  common  carrier  of  cattle  as  of  goods,  wares  and 
merclrandise,  or  of  any  other  kind  of  property.     Now,  as  no  dis- 
tinction has  been  made  by  statute  between  the  candying  of  the  diff- 
erent kinds  of  property,  we  would  infer  that  railroads  were  created 
for  the  purpose  of  being  common  carriers  of  all  kinds  of  property 
which  the  wants  or  need  of  the  public  require  to  be  carried,  and 
which  can  be  carried  by  railroads  ;  and  particularly  we  would  infei* 
that  railroads  were  created  for  the  purpose  of  being  common  car- 
riers of  cattle.     As  Kansas,  and  all  the  surrounding  States  and 
Territories,  with  their  boundless  prairies  and  nutritious  grasses,  are 
destined  to  be  great  stock-growing  countries,  it  can  scarcely  be 
supposed  that  the  legislature,  in  providing  common  carriers  for  the 
property  of  the  public,  should  have  omitted  to  provide  for  one  of 
the  most  important  kinds  of  property,  a  vast  source  of  unbounded 
wealth.     We  have  no  navigable  streams  within  the  boundaries  of 
Kansas  upon  which  to  transport  cattle,  and  hence  they  must  be 
transported  by  railroad,  if  transported  by  any  means  except  by  drir- 
ing  them  on  foot. 
It  is  claimed,  however^  that  ^'  the  transportation  of  cattle  and 
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live  stock  by  common  carriers  by  land  was  unknown  to  the  oommos 
law/'  Suppose  it  was ;  what  does  that  prove  ?  The  transporta> 
tion  of  thousands  of  other  kinds  of  property,  either  by  land  or 
water,  was  unknown  to  the  common  law,  and  yet  such  kinds  of 
property  are  now  carried  bj  common  carriers,  and  by  railroadB, 
.  every  day.  We  get  our  common  law  from  England.  It  was  brought 
over  by  our  ancestors  at  the  earliest  settlement  of  this  country.  It 
dates  back  to  the  fourth  year  of  the  reign  of  James  the  First,  or 
1607,  when  the  first  English  settlement  was  founded  in  this  country 
at  Jamestown,  Virginia.  The  body  of  the  laws  of  England,  as  they 
then  existed,  now  constitute  our  common  law.  It  is  so  fixed  by 
statute  in  this  State  (Comp.  Laws,  678  ;  Gen.  Stat.  1127,  §  3),  and 
is  generally  so  fixed  by  statute  or  by  judicial  decisions  in  the  other 
States.  The  reason  why  cattle  and  live  stock  were  not  transported 
by  land  by  common  carriers  at  common  law,  was  because  no  common 
carrier,  at  the  time  our  common  law  was  formed,  had  any  conveni- 
ent means  for  such  transportation.  Among  the  other  kinds  of 
property  not  tmnsported  by  common  carriers,  either  by  land  or 
wator,  at  the  time  our  common  law  was  formed,  are  the  following  . 
Keapers,  mowers,  wheat  drills,  corn  planters,  cultivators,  threshing 
machines,  corn  s^liellers,  gypsum,  guano,  Indian  corn,  potatoes, 
tobacco,  stoves,  steam  engines,  sewing  miichines,  washing  machines, 
jiiauos,  reed  organs,  fire  and  burglar-proof  safes,  etc. ;  and  yet  no 
one  would  now  contend  that  railroads  are  not  common  carriers  of 
these  kinds  of  articles.  At  common  law  the  chai'acter  of  the  car- 
rier was  never  determined  by  the  kind  of  property  that  he  carried. 
He  miglit  have  been  a  private  or  special  carrier  of  goods,  wares 
and  merchandise,  or  of  any  other  kind  of  property,  or  he  might 
have  been  a  public  or  common  carrier  of  cattle,  live  stock  or 
any  other  kind  of  property,  just  as  he  chose.  All  personal 
property  was  subject  to  be  carried  by  a  common  carrier,  and 
no  personal  property  was  exempt.  Whether  a  person  was  a 
common  carrier  depended  wholly  upon  whether  he  held  him- 
self out  to  the  world  as  such,  and  not  upon  the  kind  of  prop- 
erty that  he  carried.  A  common  carrier  was  such  as  undertook, 
''  generally,  and  not  as  a  casual  occupation,  and  for  all  people  indif- 
ferently, to  convey  goods  and  deliver  them  at  a  place  appointed, 
for  hire,  as  a  business,  and  with  or  without  a  special  agreement  an 
to  price."  2  Kent's  Com.  598.  And  he  could  hold  himself  out  Wb 
a  common  carrier  by  engaging  in  the  business  generally,  or  by 
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announcing  or  proclaiming  it  to  the  world  by  the  issuing  of  cards, 
circulars,  advertisements,  etc.,  or  by  any  otlier  means  that  would 
let  the  public  know  that  he  intended  to  be  a  common  or  general 
carrier  for  the  public.     Railroads  hold  themselves  out  as  common 
carriers  by  an  act  irrevocable  on  their  part  in  their  very  ci  cation 
and  organization.     The  very  nature  of  their  business  is  such  that 
by  engaging  in  it,- or  offering  to  engage  in  it,  they  hold  themselvea 
oat  as  common  carriers.     But  let  us  return  to  the  point  more 
especially  under  consideration.     At  common  law  no  person  was  a 
common  carrier  of  any  article  unless  he  chose  to  be,  and  unless  ho 
held  himself  out  as  such;  and  he  was  a  common  carrier  of  jusV 
such  articles  as  he  chose  to  be,  and  no  others.     If  ho  held  himseli 
out  as  a  common  carrier  of  silks  and  laces,  the  common  law  would 
not  compel  him  to  be  a  common  carrier  of  agricultural  implements, 
Buch  as  plows,  harrows,  etc. ;  if  he  held  himself  out  as  a  common 
carrier  of  confectionery  and  spices,  the  common  law  would  not 
compel  him  to  be  a  common  carrier  of  bacon,  lard,  and  molas.scs. 
Funnel  v.  Pettijohn,  3  Harrington  (Del.),  48.     And  it  seems  to  us 
clear  beyond  all  doubt,  that  if  any  person  had  in  England,  prior  to 
the  year  1C07,  held  himself  out  as  a  common  carrier  of  cattle  and 
live  stock  by  land,  the  common  law  would  have  made  him  such. 
If  so,  where  is  the  valid  distinction  that  is  attempted  to  be  made 
between  the  carrying  of  live  stock  and  the  carrying  of  any  other 
kind  of  personal  property  .'^    The  common  law  never  declared  that 
certain  kinds  of  property  only  could  be  carried  by  common  carriers, 
but  it  permitted  all  kinds  of  personal  property  to  be  so  carried. 
At  common  law  any  person  could  be  a  common  carrier  of  all  kinds, 
or  any  kind,  and  of  just  such  kinds  of  j)ersonal  property  as  he 
chose,  no  more,  nor  less.     Of  course,  it  is  well  known  that  at  the 
time  when  our  common  law  had  its  origin,  that  is,  prior  to  the 
year  1607,  railroads  had  no  existence.     But  when  they  came  into 
existence  it  must  be  admitted  that  they  would  be  governed  by  the 
same  rules,  so  far  as  applicable,  which  govern  other  carriers  of 
property.     Therefore  it  must  be  admitted  that  railroads  might  bo 
created  for  the  purpose  of  carrying  one  kind  of  property  only,  or 
for  carrying  many  kinds,  or  for  carrying  all  kinds  of  property 
which  can  be  carried  by  railroads,  including  cattle,  live  stock,  etc. 
In  this  State  it  must  be  presumed  that  they  were  created  for  the 
purpose  of  carrying  all  kinds  of  personal  property.     It  can  hardly 
be  supposed  that  they  were  created  simply  for  the  purpose  of  being 
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carriers  of  such  articles  only  as  were  carried  by  common  carrieia 
under  the  common  law  prior  to  tlie  year  1607;  for  if  such  were  the 
case  they  would  be  carriers  of  but  very  few  of  the  innumerable 
articles  that  arc  now  actually  carried  by  railroad  companies.  And 
it  can  hardly  be  supposed  that  they  were  created  for  the  mere  pur- 
pose of  taking  the^place  of  pack-horses,  or  clumsy  wagons,  often 
drawn  by  oxen,  or  such  other  primitive  means  of  carriage  and 
transportation  as  were  used  in  England  prior  to  that  year.  Kail- 
roads  are  undoubtedly  created  for  the  purpose  of  carrying  all  kinds 
of  property  which  the  common  law  would  have  permitted  to  be 
carried  by  common  carriers  in  any  mode,  either  by  land  or  water, 
which  probably  includes  all  kinds  of  personal  property.  Oui 
decision,  then,  upon  this  question  is,  that  whenever  a  railroad 
company  receive  cattle  or  live  stock  to  be  transported  over  their 
road  from  one  place  to  another,  such  company  assume  all  the 
responsibilities  of  a  common  carrier,  except  so  far  as  such  responsi- 
bilities may  be  modified  by  special  contract. 

[The  court  then  considered  an  instruction  as  to  the  damages,  and 
reversed  the  judgment  for  error  therein.] 

Non.  —  See  Lak€  Shore  dt  Michlijan  l^nithem  RaUway  Company  ▼.  Perkins^  onto,  175; 
aJso  Rirford  v.  Smithy  13  Am.  Uep.  (52  N.  H.  855)  and  the  Dotre  thereto,  wherein  the  con* 
fllctloK  cases  on  this  subject  are  collected. 

The  case  of  Kanmi<  Pacific  Haf/imy'  Com'pan'u  y.  BcynoliUy  8  Kansas,  623,  referred  to 
in  the  foregoing  opinion,  was  for  an  injury  to  cattle  occasioned  by  delay  in  transport- 
ing. The  cattle  were  shipped  upon  a  special  contract  releasing  the  railroad  company 
from  all  liability  **  for  damages  of  whatever  Icind  that  may  happen  during  the  transit; 
tills  company  do  not  assume  to  transport  stoclc  In  any  given  time."  The  verdict  was 
for  the  plaintiff,  and  the  Judgment  was  reversed  for  errors  in  practice,  so  that  the 
question  presented  in  the  foregoing  rase  was  not  necessarily  before  the  coutti  but  the 
court  passed  upon  it  as  a  question  *'  likely  to  arise  on  a  subsequent  trial."  The  court 
said : 

'*  Did  the  plaintiff  in  erroi  art  In  the  capacity  of  a  common  carrier  in  the  transporta- 
tion of  these  cattle,  or  was  ii  <Mititled  to  the  instruction  refused,  *that  it  did  not  trans- 
port the  cattle  in  question  ad  a  common  carrier?*  It  transported  them  either  as  a 
common  or  a  private  carrier.  Two  vital  distinctions  in  the  measure  of  duty  and 
responsibility  incurred  by  carriers  are  those:  The  common  carrier  must  carry  for  hll 
who  choose  to  employ  iiim.  The  private  can  accept  the  goods  of  one  and  refuse  those 
of  another.  The  common  carrier  Insures  against  all  loss  save  that  caused  by  the  act  ''f 
God  or  the  public  enemy.  The  private  carrier  is  responsible  only  for  ordinary  care. 
Hence,  whether  the  company  was  a  common  or  private  carrier  is  obviously  vital.  An 
idea  seems  to  be  obtaining  In  some  directions  that  so  far  as  regards  the  transportation 
of  live  stocic,  railroad  cornpanle:^  are  not  common  carriers.  This  is  countenanced  by  the 
dictAi  of  several  Judges  and  by  sfune  decisions.  To  tiiis  doctrine  we  cannot  give  our 
assent.  It  seems  to  us  that  whenever,  and  in  so  far  as  they  assume  to  transport  property, 
they  do  so  as  common  carriers.  The  sole  purpose  for  which  railroads  are  built  fi 
transportation.  The  only  legitimate  business  in  which  they  can  encrage  is  transporta- 
tion. They  perform  a  public  duty,  are  engaged  in  a  public  employment,  and  subserve 
a  public  use  so  far,  that,  as  established  by  the  decisions  of  tliis  court,  as  well  as  thoss 
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of  the  highest  courts  of  many  other  States,  taxation  of  the  community  in  aid  of  their 
construction  can  be  sustained.  Above  all  other  carriers  are  they  dignified  by  Judicial 
decisions  as  public  agencies.  Alone  of  carriers  have  they  obtained  public  assistance. 
It  is  with  ill  grace,  then,  that  they  seek  to  avoid  the  responsibility  which  is  assumed 
by  all  others  who  engage  in  the  business  of  transportation.  Receiving  funds  of  the 
put^lic  toaid  in  construction,  and  then  claiming  to  be  simply  private  carriers  in  trans- 
porting for  that  public,  presents  an  unseemly  contradiction.  Tried  by  all  the  defini- 
tions in  the  text- books  and  approved  decisions,  railroad  companies  are  common 
carriers  in  reference  to  all  property  they  assume  to  carry.  Pakker,  C.  J.,  In  Dipight  v. 
Brewtter,  1  Pick.  50,  defined  a  common  carrier  to  be  '  one  wjio  undertakes  for  hire  to 
transport  the  goods  of  such  as  choose  to  employ  him  from  place  to  place.' 
Edwards  in  his  work  on  Bailments  says :  *  To  constitute  him  a  common  carrier 
'he  must  be  one  who  as  a  regular  business,  undertakes  for  hire  or  reward  to 
transport  the  goods  of  such  as  choose  to  employ  him,  from  place  to  place.'  Stoby 
says  '  he  must  undertake  to  carry  goods  for  persons  generally,  and  he  must  hold  him- 
self out  as  ready  to  engage  in  the  transportation  of  goods  for  hire,  as  a  business,  and 
not  as  a  casual  occupation  pro  hoc  vice.*  To  the  same  effect  are  the  defluitlons  givei» 
by  Angell,  Kent,  Bouvler  and  others.  Can  any  thing  be  plainer  than  that  within  the 
scope  of  these  definitions  a  railroad  company  Is  a  common  carrier?  Transportation  is 
its  business,  not  a  casual  occupation.  How  frequently  has  it  been  mulcted  in  damages 
for  refusing  to  receive  and  transport  passengers  upon  equal  terms?  This  could  never 
be  sustained  if  It  was  only  a  private  carrier.  As  a  common  carrier  It  is  entitled  to  all 
the  privileges,  and  subject  to  all  the  conditions  and  obligations  which  belong  to  such 
employment.  Among  these  Is  this :  One  may  be  a  common  carrier  in  reference  to  cer- 
tain classes  of  goods  without  being  under  any  obligation  to  transport  a  different  class. 
He  is  not  under  obligations  to  transport  such  goods  as  his  vehicles  are  not  suitable  to 
carry.  A  light  express  wagon  employed  as  a  business  In  carrying  small  parcels  from 
one  part  of  a  city  to  another,  is  engaged  In  the  business  of  a  common  carrier;  yet  no 
obligation  rests  upon  the  proprietor  to  carry  in  It  a  piano  or  other  heavy  bulky  article, 
whose  size  and  weight  would  endanger  his  vehicle ;  nor  is  he  under  obligation  to  pro- 
vide vehicles  suitable  for  the  transportation  of  such  goods.  It  Is  enough  If  he  receives 
and  carries  such  goods  as  are  suitable  for  his  vehicles.  As  Baron  Parke  said,  in  Carr 
w.  The  Lancashire  <t  Yorkshire  Railway  Co..,  7  Excheq.  711 :  *  Most  certainly  every  com- 
rr  on  carrier  Is  bound  only  to  carry  the  goods  of  that  description  which  the  public  call" 
Ing  requires  him  to  carry.  That  Is  established  by  the  case  of  Johnson  ▼.  The  Midland 
RaUicay  d.^  i  Excheq.  367.'  See  also  Denio,  J.,  In  Wibert  v.  N.  F.  A  Erie  R.  R.  Co.y  U 
N.  Y.  244  *  A  carrier  may  lawfully  refuse  to  receive  goods  offered  for  transportation, 
because  his  coach  Is  full,  or  because  he  has  not  the  means  of  transporting  such  goods. 
Iforse  ▼.  Slue,  1  Vent.  190-238 ;  Lane  v.  Cotton,  1  Ld.  Raymond,  646,  652  ;  Story  on  Bail- 
ments, B  608.'  By  this  rule  railroad  companies,  like  other  common  carriers,  unless 
restricted  by  some  requirement  of  their  charter,  or  the  statutes,  not  having  vehicles 
suitable  for,  nor  holding  themselves  out  as  engaged  in  the  business  of  carrying  cattle, 
may  lawfully  refuse  to  transport  them.  But  this  is  a  qualification  incident  to  the 
business,  common  to  all  carriers,  and  not  limited  to  any  particular  speeles  of 
property. 

**  It  Is  claimed  there  is  a  difference  between  live  stock  and  other  property  as  to  the 
responsibility  assumed  by  a  carrier  In  its  transportation ;  tftat  the  voluntary  motion 
of  the  stock  introduces  an  element  of  danger  into  the  transportation  against  which 
neither  reason  nor  authority  require  that  the  carrier  insure ;  that,  Inasmuch  as  it  is 
customary  that  the  shipper  or  ^me  one  for  him,  accompany  the  stock,  there  is  only 
a  qualified  or  partial  delivery  to  the  carrier ;  and,  also,  that  proof  that  a  railroad  com- 
pany has  suitable  cars  and  is  engaged  in  the  business  of  carrying  cattle  is  not  proof 
that  it  is  a  common  carrier  as  to  such  cattle,  because  to  insure  their  safe  transporta- 
tion requires  yards  and  stables,  with  conveniences  for  feeding,  both  at  the  termini 
and  along  the  route,  as  well  as  a  corps  of  experienced  stockmen  to  take  care  of  them 
In  the  transit.  These  last,  as  it  seems  to  us,  are  duties  Incident  to  the  employment, 
and  not  elements  to  determine  its  character.  Engaging  in  the  business  of  transport- 
ing cattle,  it  becomes  a  dutv  to  provide  every  suitable  facility  therefor.    Not  the 
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manner  of  dolnir  the  work,  but  the  fact  of  entraffing  In  the  busincM,  is  the  test  laM 
down  in  the  books  for  determfninR  the  character  of  the  carrier.  A  proper  syatem  of 
brakes  is  nece&iary  on  every  paaseoffer  train  to  Insure  the  safety  of  those  on  board. 
Is  It  not  enough  to  show  that  a  railroad  company  has  passenger  coaches,  and  Is  en- 
gaffed  In  the  business  of  carrying  passengers,  to  establish  Its  character  as  a  oommoB 
carrier?  Must  It  also  be  ohown  that  the  train  Is  provided  with  a  proper  system  of 
brakes,  and  all  the  other  requisites  of  safety  ?  Would  proof  that  these  were  wanting 
diminish  the  responsibility  of  the  carrier?  Will  failure  of  duty  lessen  the  obligation? 
If  we  wBfe  to  take  Judicial  notice  of  the  fact  that  the  shipper,  or  some  one  for  him, 
goes  with  the  stock  to  take  care  of  It  during  transportation,  we  should  also  be  com- 
pelled to  take  Judlcia]  notice  that  the  shipment  Is,  as  In  this  case,  by  special  contract. 
The  company  thus  llmlte  responsibility,  and  the  shipper  assumes  more  of  the  risk. 
That  the  voluntary  motion  of  the  stock  increases  the  risk  of  transportation.  Is  evl-  * 
dent.  But  increase  of  risk  does  not  diminish  responsibility.  It  calls  for  more  care. 
There  Is  more  risk  In  oanying  mirrors  than  railroad  iron.  The  carrier^s  measure  of 
obligations  Is  the  same.  Petroleum,  gunpowder,  and  nitro-glycerine,  particularly  the 
latter,  are  very  dangerous  to  transport ;  yet.  If  one  engages  In  the  business  of  carrying 
them,  does  he  not  assume  the  obligations  of  a  common  carrier.  That  a  contract  by 
-whioh  a  shipper  assumes  all  risk  from  the  action  of  the  cattle  themselves.  Is  a  reaaon- 
■able  one,  cannot  be  questioned.  It  may  be  that,  without  any  special  contract,  the 
law  ought  to  be  so  changed  that  such  risk  be  assumed  by  the  shipper:  but  such 
change  must,  it  seems  to  us,  be  made  by  the  legislature  and  not  by  the  courta.  It  Is 
said  that  the  carrier  of  slaves  did  not  Insure  their  safety,  and  that  cattle  should  be 
placed  upon  the  same  footing  as  slaves.  That  carriers  of  slaves  were  not  insuren, 
Waa,  It  is  true,  the  nearly  uniform  ruling  of  courts.  Boyee  v.  Andenon,  t  Pet.  IJiO: 
CXark  ▼.  IfeDonoId,  4  McCord,  2S3 ;  4  Porter  (Ala.),  284.  It  was  a  ruling  growing  out  ot 
the  anomalous  character  of  the  Institution,  rather  than  logically  sustained  by  the 
rules  of  the  common  law.  Slaves  were  held  to  be  passengers.  It  would  hardly  do 
to  say  that  cattle  were  passengers,  and  that  the  measure  of  obligation  in  their  trans- 
portation was  the  same.  On  this  general  subject  the  language  of  Judge  Rahnbt,  in 
the  case  of  WUton  ▼.  Hamiltnn^i  Ohio  St.  722,  Is  In  point :  '*  We  have  been  no  mora 
fortunate  in  finding  any  suf&clent  support  for  the  position  that  the  responslbllltlea 
of  a  common  carrier  In  respect  to  other  property  do  not  attach  to  the  carriage  of  liv- 
ing animals.  No  such  distinction  has  anywhere  been  recognized.  The  contrary  la 
expressly  laid  down  by  the  elementary  authors  to  which  I  have  referred,  as  well  aa  In 
•everal  of  the  cases  cited ;  to  which  may  be  added  others:  Angell  on  Carriers,  B  214; 
Story  on  Bailments,  B  546;  Stuart  v.  CrawUy,  2  Stark.  287;  Porter/leld  ▼.  Bumphrey$,  8 
Humph.  4Sn ;  Palnwr  ▼  Grand  JunetUm  i?!]/.,  4  M.  ft  W.  740.  This  question  has  within 
a  few  years,  from  the  great  numbers  of  domestic  cattle  now  carried  from  the  west 
to  the  east,  by  land  and  water,  assumed  a  very  decided  importance ;  but  we  can  feel 
no  hesitation  in  declaring  that  those  who  undertake  their  transportation  take  upon 
themselves  the  obligation  to  deliver  them  safely  against  all  contingencies,  except 
auoh  as  would  excuse  for  the  non-delivery  of  other  property. 

The  conclusion  then  to  which  we  have  arrived  is,  that  a  railroad  company  engaging 
In  the  business  of  transporting  cattle  assumes  all  the  responsibilities  of  a  common 
carrier.  It  Insures  against  all  loss,  except  that  caused  by  the  act  of  Ood,  or  the  publle 
enemy.  If  it  would  relieye  itself  of  this  responsibility,  it  must  take  the  same  steps  ai 
In  the  transportation  of  any  other  property.  It  may  do  this  by  special  oontraot,  but 
such  contract  never  relieves  against  negligence.   96  Vt.  247."  —  Bbp. 
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Jokes,  plaintiff  in  error,  v.  Blacklidgb. 

(9  Kans.  6<B.) 

OotUfuet — €ipreemerU  to  colleci  daim  cLgaimt  the  government  for  a  part  thereof 

void, 

Defendftnt,  having  a  claim  against  the  United  States,  employed  the  plaintiff  te 
eoUect  it,  agreeing  to  paj  him  therefor,  twenty  per  cent  of  the  claim  whea 
collected.  The  United  States  paid  the  money  to  defendant.  In  an  action  by 
the  plaintiff  for  his  percentage,  held,  that  the  agreement  was  in  contraven 
tlon  of  the  act  of  congress  to  prevent  f rands  upon  the  treasury  (10  U.  S.  Stat. 
at  Large,  170,  g  1),  and  was  therefore  void. 

Action  by  Blacklidge  against  Jones  to  recover  $1,340,  alleged  to 
be  due  upon  a  contract.    The  opinion  states  the  case. 

/,  W.  Defard  and  A.  W.  Benson,  for  plaintiff  in  error. 

Valbntinb,  J.  On  the  24th  of  December,  1864,  John  T.  Jones> 
an  adopted  Ottawa  Indian,  had  a  claim  pending  in  the  Indian 
department  against  the  government  of  the  United  States  for  tho 
Bom  of  $6,700.  The  claim  was  originally  larger,  bat  it  had  been 
referred  to  the  superintendent  of  Indian  affairs  for  the  central 
Buperintendency,  who  reported  in  favor  of  allowing  that  amount. 
The  claim  was  for  injuries  done  to  the  claimant's  property  in  the 
year  1856.  On  the  24th  of  December,  1864,  Jones  entered  into  an 
agreement  in  writing,  with  Blacklidge,  as  follows: 

"Articles  of  agreement  this  day  made  between  John  T.  Jones, 
of  Franklin  county,  Kansas,  and  A.  N.  Blacklidge,  of  Lawrence, 
Kansas,  witnesseth:  That  the  said  Jones  has  this  day  employed  the 
said  Blacklidge  to  prosecute  and  collect  a  claim  for  him  and  against 
the  government  of  the  TTnited  States,  for  the  sum  of  $6,700,  and 
for  which  service  the  said  Jones  agrees  to  pay  the  said  Blacklidge 
twenty  per  centum  on  the  amount  of  said  claim  when  collected. 

"  Ottawa,  December  24, 1864.  Johk  T.  Jokes." 

At  the  time  this  agreement  was  made,  an  act  of  congress,  entitled 
''An  act  to  prevent  frauds  upon  the  treasury  of  the  United  States,'' 
nmrovad  Febroaiy  26, 1868,  Iras  in  f oioe.  Section  1  of  said  act 
nNuU  as  follows: 
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*'Be  it  enacted,  etc..  That  all  transfers  and  assignments  hereafter 
made  of  any  claim  upon  the  United  States,  or  any  part  or  share 
thereof,  or  interest  therein,  whether  absolute  or  conditional,  and 
whatever  may  be  the  consideration  therefor,  and  all  powers  of 
attorney,  orders,  or  other  authorities  for  receiving  payment  of  any 
such  claim,  or  any  part  or  share  thereof,  shall  bo  absolutely  null 
and  void,  unless  the  same  shall  be  freely  made  and  executed  in  the 
presence  of  at  least  two  attesting  witnesses  after  the  allowance  of 
such  claim,  the  ascertainment  of  the  amount  due,  and  the  issuing 
of  a  warrant  for  the  payment  thereof."  10  U.  S.  Stat,  at  Large, 
170,  §  1. 

In  a  treaty  with  the  Ottawas,  of  February  23,  1867,  a  provision 
was  inserted  for  the  payment  of  this  claim.  15  Stat,  at  Large,  518, 
art.  18.  And  by  an  act  of  congress  of  April  10,  1869,  an  appro- 
priation was  made  for  the  payment  of  the  same.  16  Stat,  at  Large, 
84,.  Ottawas,  After  this  appropriation  was  made,  Jones  drew  the 
whole  amount  of  the  claim,  and  then  refused  to  pay  Blacklidge  any 
portion  thereof.  Blacklidge  is  now  seeking,  by  this  action,  to 
recover  his  share  thereof.     Can  he  do  it? 

The  validity  of  such  contract  or  agreement  is  the  first  and  prin- 
cipal question  in  the  case.  The  question  was  raised  in  various 
ways  in  the  court  below,  and  now  it  comes  squarely  before  this 
court.  We  do  not  hesitate  to  say  that  the  contract  was  absolutely 
void.  It  was  champertous  in  its  nature,  against  public  policy,  and 
just  such  a  contract  as  section  1  of  the  act  of  congres  to  prevent 
frauds  upon  the  treasury  of  the  United  States  wisely  prohibited. 
It  was  a  conditional  transfer,  or  assignment,  of  a  part,  share,  or 
interest  in  a  claim  against  the  United  States,  without  attesting 
witnesses,  and  before  a  warrant  for  the  payment  thereof  was  issued. 
And  it  makes  no  difference  that  the  consideration  therefor  were  ser- 
vices to  be  performed  in  the  future.  The  transfer  or  assignment  of 
a  claim  is  within  the  statute  (if  otherwise  within),  "whatever  may 
be  the  consideration  therefor."  Any  consideration  that  will  support 
a  contract  will  bring  it  within  the  statute,  if  it  is  within.  Neither 
is  it  necessary  that  the  interest  transferred  should  be  absolute,  or 
vested,  in  order  to  come  within  the  statute.  A  contingent  or 
conditional  interest  is  sufficient.  The  statute  is  express,  that  a  con- 
ditional transfer  or  assignment  is  sufficient;  and  if  the  transfer 
or  assignment.be  conditional,  the  interest  in  the  thing  transferred 
or  assigned*  must  also  of  necessity  be  conditional.     A  contingent 


JANUARY  TERM,  1872.  505 


Jones  V.  Blacklidge. 


interest,  then,  dependent  upon  performing  the  seryices,  dependent 
upon  collecting  the  claim,  is  a  sufScient  interest  to  bring  the  mat- 
ter within  the  statute,  if  otherwise  within.  The  defendant  in 
error  has  filed  no  brief  nor  made  any  argument  in  this  court;  but 
from  the  record  in  the  case  we  should  judge  that  in  the  court 
below  he  at  one  time  claimed  that  he  obtained  no  interest,  condi- 
tional or  otherwise,  in  the  claim  itself,  by  \irtue  of  said  contract^ 
which  was  prohibited  by  said  act,  and  therefore  that  the  contract 
was  Talid;  and  at  another  time  he  claimed  that  he  had  such  an 
absolute  and  vested  interest  in  the  claim  that  his  power  to  collect 
tlie  same  could  not  be  revoked  for  any  reason  by  Jones;  that  his 
authority  to  collect  said  claim  was  "a  power  coupled  with  an  inter- 
est," Probably  neither  of  those  claims  was  entirely  correct.  Cer- 
tainly we  think  the  first  was  erroneous.  We  suppose  that  it  will 
hardly  be  claimed,  that  if  the  contract  merely  contemplated  the 
collection  of  the  money  by  Blacklidge,  the  paying  it  over  to  Jones, 
and  then  Jones  paying  for  Blacklidge's  services  out  of  other  money y 
mstead  of  out  of  the  same  vioney,  a  sum  equal  to  twenty  per  cent 
of  the  claim,  that  the  contract,  as  tlius  construed,  would  be  valid, 
simply  because  the  services  were  to  be  paid  for  out  of  other  money y 
instead  of  out  of  the  same  money.  Such  a  distinction  would  be 
altogether  too  finely  drawn,  too  attentuated,  too  ethereal,  too 
unsubstantial,  to  be  entertained  by  courts  of  justice,  who  "look 
through  forms  and  phrases  to  the  essence  of  things."  If  the  said 
act  is  to  be  construed  as  permitting  such  contracts,  it  would  not 
tend  very  strongly  "to  prevent  frauds  upon  the  treasury  of  the 
United  States."  Anybody  would  be  wise  enough  to  know  how  to 
evade  the  law.  Anybody  would  know  how  to  purchase  a  claim,  or 
an  interest  therein,  and  then  pretendedly  and  ostensibly  collect  it 
for  the  person  from  whom  he  purchased,  but  in  fact  and  in  reality 
collect  it  (or  his  portion  of  the  same)  for  himself.  Such  a  con- 
struction of  said  act  would  impeach  the  wisdom  and  foresight  of 
congress.  Such  a  construction  would  show  an  imbecility  on  the 
part  of  congress  scarcely  conceivable  —  an  imbecility  that  a  town 
council  for  a  country  village  would  be  ashamed  of.  But  such  is 
not  the  right  construction.  It  was  undoubtedly  the  intention  ot 
congress  to  make  void  all  co"itracts  like  this,  and  all  other  contracts 
of  a  like  nature.  Marshal:  v.  B.  i&  0.  R,  E.  Co.,  16  How.  324,  330. 
See  also  Coquillard,  A  dm  r,  v.  Bearss,  21  Ind.  479;  Harris  v.  Book's 
Ex'r,  10  Barb.  489,  49b,  495;  Bryan  v.  Reynolds,  5  Wi^.  200;  and 
Vol.  XII.  -  6  i 
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Frost  y.  InhdbUants  of  Belniont,  6  AUen^  152.  AH  contracts  for  the 
collection  of  claims^  whether  the  claims  are  to  be  prosecated  before 
the  courtSy  before  congress,  or  the  legislature,  or  before  any  of  the 
executiTe  departments,  for  a  compensation  contingent  upon  snc- 
coss,  are  certainly  against  public  policy;  for  the  compensation  in 
such  cases  being  contingent,  and  often  very  large  in  amount,  holds 
out  great  inducements  and  temptation  to  the  use  of  undue,  and 
eyen  corrupt  means,  for  the  collection  of  such  claims.  Whether 
all  contracts  of  such  a  nature  are  void  at  common  law,  has  been 
questioned;  and  for  this  very  reason,  we  suppose,  said  act  of  congress 
was  passed.  This  act  puts  at  rest  all  question  with  reference  to  the 
validity  of  such  contracts.  It  renders  them  all  void*  The  judg* 
ment  of  the  court  below  is  reyeraed,  and  cause  remanded  for  a  new 
triaL 
All  the  Jufltioes  ooncurring. 
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Thi  Homestead  Oases. 

(SGratt.  MS.) 
ChntiUtUianal  Icno — lunnestead  exemption. 

The  eonslitation  and  laws  of  a  State  exempted  homesteads  from  execations 
for  debts  "  heretofore  or  hereafter  contracted/'  Held,  void,  in  so  far  as  thej 
applj  to  contracte  entered  into  or  debts  contracted  before  their  passage,  ae 
in  violation  of  the  constitution  of  the  United  States.    {See  note,  p,  625.) 

These  cases,  styled  by  the  State  reporter  ''The  Homestead 
Oases/'  present  but  one  question:  whether  the  provisions  of  article 
11,  section  1,  of  the  constitution  of  Virginia,  and  the  act  of 
June  27,  1870,  ch.  157,  of  the  legislature  of  that  State,  passed  in 
pursuance  thereof,  and  which  exempts  from  execution  and  other 
process,  for  debts  ''  heretofore  or  hereafter  contracted,"  a  homestead 
to  each  householder  or  family  head  to  the  Talue  of  $2,000,  are  in 
conflict  with  the  provisions  of  article  8,  section  10,  of  the  United 
States  constitution,  which  forbids  any  State  to  pass  a  law  which 
•hall  impair  the  obligation  of  contracts. 

In  all  of  these  cases  the  debts  sought  to  be  enforced  against  the 
defendants  had  accrued  and  were  due  before  the  adoption  of  the 
Virginia  State  constitution.    The  first  is  before  the  appellate  court 
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apon  a  supersedeas  to  a  judgment  of  the  corporation  court  of 
Fi'edericksburg;  the  second,  an  appeal  from  a  decree  of  the  circuit 
court  of  Mecklenburg,  and  the  third  a  supersedeas  to  a  judgment 
of  circuit  court  of  Richmond,  all  of  which  disallowed  the  exemption. 

i7.  Alfred  Jo7ies,  H.  A,  £  J,  S.  Wise,  and  Liith,  Mason  <6  Oral* 
tan,  for  appellants. 

Wallace,  Sener,  Keily,  Paige  and  Maury,  for  appellees. 

Christian,  J.  These  three  cases  were  heard  together  at  the  late 
session  of  this  court  at  Richmond.  The  arguments  of  counsel  were 
siibmitted  just  before  the  adjournment  of  that  session,  which  left 
us  no  time  for  their  consideration.  They  involve  the  question  so 
full  of  interest  and  importance  to  tlie  whole  people  of  this  com- 
monwealth as  to  the  validity  of  that  provision  of  the  State  consti- 
tution and  the  act  of  the  general  assembly,  passed  in  pursuance 
thereof,  which  exempts  from  execution,  or  other  legal  process,  a 
homestead  to  each  householder  or  head  of  a  family  to  the  value  of 
two  thousand  dollars. 

This  court,  deeply  impressed  mth  the  magnitude  of  the  subject, 
and  the  high  responsibility  imposed  upon  it  in  the  final  adjudica* 
lion  of  the  question,  has  had  the  subject,  since  its  adjournment  at 
Richmond,  under  careful  and  anxious  consideration. 

It  is  much  to  be  regretted  that  a  subject  of  such  general  interest 
and  importance  should  not,  at  an  earlier  day,  have  received  the 
final  adjudication  of  the  supreme  tribunal  constituted  by  law,  to 
pronounce  the  supreme  law  of  the  State,  instead  of  being  left  to 
the  decision  of  inferior  courts,  some  of  which  have  sustained  the 
validity  of  the  "homestead  exemption,"  while  others  have  pro- 
nounced against  it,  thus  leaving  the  law  unsettled,  and  the  people, 
both  debtor  and  creditor,  in  doubts  as  to  their  rights  and  liabilities. 

Xot  long  after  the  constitution  of  the  present  court  the  announce- 
ment was  made  from  the  bench,  by  the  president,  that  the  court 
would  take  up  out  of  its  turn  for  hearing  any  case  involving  this 
question.  No  such  case,  however,  was  ready  to  be  heard  (until 
near  the  close  of  the  last  session  at  Richmond),  and  we  now  pro- 
eeeil,  at  the  earliest  moment  consistent  with  a  due  consideration  of 
the  important  questions  involved,  to  pronounce  our  unanimouB 
judgment  upon  the  cases  submitted  to  us. 
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No  question  of  greater  delicacy  can  ever  be  presented  to  a  judicial 
tribunal,  and  especially  to  one  of  the  last  resort,  and  from  which 
there  is  no  appeal,  than  a  question  involving  the  validity  of  an  act 
of  the  legislature,  particularly  where  the  act  is  in  furtherance  of  a 
provision  of  the  organic  law  of  the  State,  incorporated  in  the 
solemn  form  of  a  constitution.  Such  a  law,  in  pursuance  of  such 
a  provision,  organic  in  terms,  and  purporting  to  speak  in  solemn 
form,  the  sovereign  will  of  the  people,  must  be  always  sustained 
and  upheld,  unless  it  is  plain  that  it  abrogates  and  annuls  that 
"supreme  law  of  the  land,"  the  constitution  of  the  United  States. 

And  while  it  is  the  duty  of  the  judicial  department  generally  to 
give  effect  to  the  acts  of  its  co-equal  and  co-ordinate  department, 
the  legislative,  and  always  in  a  doubtful  case  to  solve  the  doubt  in 
favor  of  the  validity  of  the  law;  on  the  other  hand,  it  is  one  of  its 
highest  duties  and  most  solemn  prerogatives  to  declare  what  the  law 
is.  And  where  the  legislative  will,  or  the  popular  will  declared 
in  the  solemn  form  of  a  constitution,  is  in  contravention  of  the 
aupref^e  law  of  the  land,  the  judicial  department  must  uphold  thai 
law,  and  unflinchingly  guard  it  as  inviolable.  This  principle  and 
this  duty  grow  out  of  no  superiority,  which  the  judicial  depart- 
ment of  the  government  claims  over  the  legislative,  but  is  inherent 
in  the  very  nature  and  form  of  our  system  of  government.  In 
exercising  this  high  authority,  the  courts  claim  no  supremacy  over 
the  legislature.  They  are  only  the  administrators  of  the  paramount 
Jaw  expressing  the  public  will.  If  an  act  of  the  legislature  is  held 
void,  it  is  not  because  the  courts  have  any  control  over  legislative 
power,  but  because  the  act  is  forbidden  by  the  constitution,  and 
because  the  will  of  the  people  therein  declared  is  paramount  to  that 
of  their  representatives  expressed  in  any  law.  The  power,  however, 
is  a  delicate  one,  and  is  always  exercised  with  reluctance  and  hesi- 
tation. But  it  is  a  duty  which  the  courts  in  a  proper  case  are  not 
at  liberty  to  decline,  but  must  firmly  and  conscientiously  perform. 

The  provisions  of  the  constitution,  and  the  act  of  the  legislature 
made  in  pursuance  thereof,  the  validity  of  which  is  called  in  ques- 
tion in  the  cases  before  us,  is  in  these  words: 

Article  XI,  section  1.  **  Every  householder  or  head  of  a  family 
shall  be  entitled,  in  addition  to  the  articles  now  exempt  from  levy 
or  distress  for  rent,  to  hold  exempt  from  levy,  seizure,  garnishee- 
ing,  or  sale  under  any  execution,  order  or  other  process  issuing  od 
anjr  demand  far  any  debt  heretofore  or  hereafter  co7itracted,  hia  real 
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or  personal  property^  or  either,  includiug  money  or  debts  due  him, 
whether  heretofore  or  hereafter  acquired  or  contracted,  to  the  value 
of  not  exceeding  1^2,000,  to  be  selected  by  him,"  etc. 

The  single  question  which  we  have  to  determine  is,  whether  this 
provision  of  the  State  constitution,  and  of  the  act  of  1870,  which 
is  but  a  copy  of  this  article,  is  in  violation  of  the  provision  of  the 
constitution  of  the  United  States,  which  declares  that  '*  no  State 
shall  pass  any  law  impairing  the  obligation  of  a  contract." 

We  may  observe,  before  proceeding  to  discuss  the  main  question, 
that  this  prohibition  of  the  Federal  constitution  is  upon  the  State, 
without  regard  to  the  form  its  laws  may  take,  or  the  agencies  which 
enact  them.  It  is  certain  that  the  obligation  of  a  contract  can  no 
more  be  impaired  by  the  constitution  of  a  State  than  by  an  act  of 
its  legislature.  It  has  been  well  settled  by  the  adjudications  of  the 
mprcme  court  of  the  United  States,  that  a  State  can  no  more 
impair  the  obligation  of  a  contract  by  adopting  a  constitution  than 
by  passing  a  law.  In  the  eye  of  the  constitutional  inhibitions  they 
are  substantially  the  same  thing.  Dodge  v.  Woolsey,  18  Uow. 
(U.  S.)  334;   White  v.  Hart  d  al,  13  Wall.  646. 

The  validity  of  the  law  in  question  is  attempted  to  be  maintained 
upon  three  grounds: 

1st.  That  when  the  constitution  containing  the  homestead  pro- 
vision was  adopted,  Virginia  was  not  a  State  of  the  Union;  that 
she  had  sundered  her  connection  as  such,  and  was  a  conquered  ter- 
ritory wholly  at  the  mercy  of  the  conqueror;  and  that  hence  the 
inhibition  of  the  States,  by  the  constitution  of  the  United  States, 
to  pass  any  law  impairing  the  obligation  of  contracts,  had  no 
application  to  Virginia;  that  the  constitution,  having  no  validity 
until  approved  by  congress,  was  the  act  of  congress,  and  not  of  the 
State;  and  though  a  State  cannot  pass  any  law  impairing  the  obli- 
gation of  contracts,  congress  may;  and  that  for  this  reason  also  the 
inhibition  in  the  constitution  of  the  United  States  has  no  operation. 

2d.  That  the  law  in  question  affects  only  the  remedy,  and  does 
not  impair  the  obligation  of  contracts;  that  all  exemption  laws 
must  be  considered  as  affecting  the  remedy  only,  and  that  the  legis- 
lature has  the  right  to  modify  the  remedy  as  it  may  deem  proper. 

8d.  That  the  power  of  the  legislature  to  exempt  certain  articles 
of  necessity  has  never  been  questioned,  and  that  the  amoutU  of 
exemption  is  a  matter  of  discretion  with  the  legislative  department 
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of  the  govemmenty  with  which  the  judicial  department  cannot 
interfere. 

It  is  upon  these  three  propositions  that  the  argument  in  favor  of 
the  validity  of  the  '^ homestead  exemption''  is  based;  and,  if  either 
one  is  sound,  the  law  must  be  sustained  as  valid  and  constitutionaL 

As  to  the  first  proposition,  to  wit,  that  the  inhibition  of  the  con- 
stitution of  the  United  States  applies  to  States  in  the  Union,  and 
that  Virginia  was  not,  at  the  time  of  the  adoption  of  her  present 
constitution,  a  State  in  the  Union,  it  is  sufficient  of  remark  that 
very  recently  that  question  has  been  definitely  adjusted  by  the 
supreme  court  of  the  United  States,  and  the  status  of  the  seced- 
ing States,  with  reference  to  the  Federal  Union,  is  no  longer  an 
open  question. 

The  case  of  White  v.  ITart,  decided  at  the  last  term  of  that  court, 
was  a  writ  of  error  to  the  supreme  court  of  the  State  of  Georgia. 
The  constitution  of  that  State  contained  a  provision  "  that  no  court 
or  officer  shall  have,  nor  shall  the  general  assembly  give,  jurisdic- 
tion, to  try  or  give  judgment  on,  or  enforce  any  debt,  the  consider- 
ation of  which  was  a  slave,  or  the  hire  thereof  ; "  and  the  ^uestidn 
was,  whether  this  provision  of  the  constitution  of  Georgia  was  in 
conflict  with  that  of  the  constitution  of  the  United  States,  which 
declares  that  no  State  shall  pass  any  law  impairing  the  obligation 
of  a  contract.  The  supreme  court  of  Georgia  decided  in  favor  of 
the  validity  of  the  constitutional  provision  of  that  State,  That 
judgment  was  reversed  by  the  supreme  court  of  the  United  States. 
It  was  sought  to  be  maintained  mainly  upon  the  ground  that,  when 
the  constitution  of  1868  was  adopted,  Georgia  was  not  a  State  in 
the  Union,  and  that  the  inhibition  of  the  constitution  of  the  United 
States  had  no  application  to  her. 

This  question,  which  had  been  incidentally  discussed  in  other 
cases  before  that  court,  was  thus  directly  brought  up  and  pro- 
nounced upon  by  that  tribunal.  Mr.  Justice  Swaine,  delivering 
the  opinion  of  the  court,  says  :  "  At  no  time  were  the  rebellious 
States  out  of  the  pale  of  the  Union.  Their  rights  under  the  con- 
stitution were  suspended,  but  not  destroyed.  Their  constitutional 
duties  and  obligations  were  unaffected  and  remain  the  same.'' 
♦  ♦  ♦  "  Georgia,  after  her  rebellion,  and  before  her  rcpresenta^ 
tion  was  restored,  had  no  more  power  to  grant  a  title  of  nobility,  to 
pass  a  bill  of  attainder,  an  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts,  or  to  do  any  thing  else  prohibited  to  her  by 
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the  constitution  of  the  United  States,  then  she  had  before  her 
rebellion  began,  or  after  her  restoration  to  her  normal  position  in 
the  Union." 

This  decision  upon  a  constitutional  question,  made  by  the  highest 
tribunal  in  the  land,  specially  constituted  and  clothed  with  the 
authority  to  adjudicate  questions  of  this  character,  is  binding  upon 
this  court ;  and  while  we  do  not  adopt  its  language  or  its  reason- 
ing in  all  respects,  its  conclusions  must  be  adopted  as  settling  the 
status  of  the  seceding  States.  But  if  the  question  was  not  res 
adjudicata  —  if  it  were  still  an  open  question  whether  the  seceding 
States,  by  the  act  of  secession,  actually  sundered  their  connection 
with  the  Federal  Union  —  the  result,  in  my  yiew,  would  be  pre- 
cisely the  same.  If  they  are  to  be  regarded  as  "  out  of  the  Union  " 
from  the  date  of  the  adoption  of  their  respective  ordinances  of 
secession  until  their  representation  in  congress  was  restored,  yet 
the  moment  they  were  re-admitted  and  restored  to  their  normal 
position  in  the  Union,  the  constitution  of  the  United  States  at  once 
operated  upon  them  as  tlie  "supreme  law  of  the  land,"  and  they 
became  at  once  bound  by  the  force  of  its  prohibitions,  as  well  as 
entitled  to  the  benefits  of  its  protection.  And  if  there  was  any  tiling 
in  their  constitution  and  laws  in  conflict  with  the  constitution  of 
the  United  States,  thenceforward  the  latter  would  prevail  as  con- 
trolling and  supreme. 

But  it  is  further  insisted  by  the  counsel  for  the  appellants,  that 
the  present  constitution  of  Virginia,  having  no  validitj  under  the 
reconstruction  laws,  until  approved  by  congress,  must  be  regarded 
as  a  law  of  congress  ;  and  that,  therefore,  the  inhibition  of  the  con- 
stitution of  the  United  States  which  is  upon  the  States^  and  not 
upon  congress,  has  no  application. 

In  answer  to  this  view  (which  I  would  not  deem  it  necessary  to 
notice,  except  out  of  respect  to  the  counsel  who  so  earnestly  pressed 
it  in  argument),  it  is  sufficient  to  remark,  first,  that  in  no  sense  can 
the  constitution  of  this  State  be  regarded  as  a  law  of  congress.  It 
is  true  that,  under  the  act  of  March,  1867,  the  approval  of  the 
constitution  by  congress  was  required  before  the  State  should  be 
entitled  to  representation.  The  effect  of  withholding  its  approval 
would  have  been  to  continue  the  military  government  to  which  the 
State  was  then  subjected.  But  when  tlie  constitution  was  approved, 
and  senators  and  representatives  elected  under  it  admitted,  it  then 
became  the  organic  law  of  this  State,  binding  upon  all  the  citizens 
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of  the  State  and  all  departments  of  tlic  State  government  organized 
under  it,  except  so  far  as  any  of  its  provisions  may  be  in  conflict 
with  the  constitution  of  the  United  States.  If  it  is  to  be  consid- 
ered a  mere  creature  and  law  of  congress,  then  congress  may  repeal 
it  and  declare  it  void.  It  can  no  more  do  this  than  it  can  declare 
the  constitution  of  New  York  a  nullity.  It  is  as  much  the  consti- 
tution of  Virginia,  and  beyond  the  power  or  control  of  congress, 
as  the  constitution  of  any  of  the  northern  States  of  the  Union. 
The  approval  of  the  constitution  by  congress  was  a  condition  pre- 
cedent to  the  withdrawal  of  the  military  authority  of  the  United 
States,  and  re-establishment  of  the  civil  authority  of  the  State. 
That  having  been  accomplished,  the  power  and  authority  of  con- 
gress (if  it  ever  legitimately  had  any)  is  at  an  end. 

But  suppose  the  constitution  of  Virginia  could,  in  any  view,  be 
considered  an  act  of  congress,  then  I  deny  that  congress  can  vio- 
late the  constitution  of  the  United  States  any  more  than  a  State. 
That  constitution  is  the  **  supreme  law  of  the  land,"  paramount  in 
its  obligation  and  binding  force  upon  all  departments  of  govern- 
ment, State  and  federal;  upon  the  national  legislature  as  well  as 
the  State  legislatures;  upon  the  judicial  and  executive,  as  well  as 
rq>on  the  legislative  departments  of  both  federal  and  State  govern- 
ments; upon  the  whole  people,  governing  and  restraining  their  acta 
and  conduct,  whether  exercised  by  their  representatives  in  the 
national  congress,  or  by  their  representatives  in  State  convention* 
and  State  legislatures.  It  is  to  each  and  all  the  supreme  law  of  the 
land. 

It  would  be  a  monstrous  fallacy  to  hold,  either  that  congress  can 
authorize  a  State  to  do  that  which  the  constitution  of  the  United 
States  prohibits  a  State  from  doing,  or  that  congress  may  itself 
supersede  the  national  constitution. 

The  prohibition  of  the  constitution  ttpon  the  States  was  necessary 
because  the  States  could  do  any  thing  not  prohibited  by  tne  consti- 
tution. The  prohibition  upon  congress  was  not  necessary,  because 
congress  could  do  nothing  except  under  powers  granted  by  the  con- 
stitution. But  I  will  not  pursue  the  discussion  further,  because 
the  point  that  congress  no  more  than  a  State  can  supersede  the 
national  constitution  has  been  very  recently  expressly  decided  by 
the  supreme  court  of  the  United  States.  See  WJiite  v.  Hart,  to  be 
rRjwrted  in  13  Wallace,  decided  at  the  last  term. 

I  am,  therefore,  of  the  opinion  that  the  validity  of  the  "  home- 
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stead  exemption"  cannot  be  maintained  apon  the  diBt  gronnQ 
insisted  npon  by  the  appellant's  counsel. 

I  am  now  to  consider  the  second  proposition  upon  which  it  is 
sought  to  be  maintained,  to  wit,  that  'Hhe  law  in  question  affects 
the  remedy  only,  and  does  not,  therefore,  impair  the  obligation  oi 
contracts/'  and  consequently  is  not  within  the  inhibition  of  the 
constitution  of  the  United  States.  It  here  becomes  necessary  to 
ascertain  with  precision  the  meaning  of  the  constitutional  prohibi- 
tion and  the  object  of  its  insertion.  Its  object  plainly  was  to  secure 
against  legislative  invasion  the  sanctity  of  contracts,  and  to  pre- 
serve their  unif  6rm  inviolability  in  all  the  States.  Of  such  import- 
ance is  this  principle  regarded,  that  the  large  majority  of  the  States 
have  incorporated  it  either  in  their  bill  of  rights  or  constitution  in 
the  same  language  used  in  the  constitution  of  the  United  States. 

It  was  said  by  this  court  in  Taylor  v.  Stearns,  18  Gratt.  244, 
after  an  instructive  review  of  the  circumstances  under  which  this 
restriction  was  adopted,  "  the  contempoi-aneous  history  of  the  legis- 
lation out  of  which  this  restriction  grew,  and  the  declarations  of  the 
framers  of  the  constitution,  conclusively  prove  that  this  clause  was 
designed  to  interdict  to  the  States  all  legislative  interference  with 
contracts,  such  as  had  so  disastrously  relaxed  the  morals,  inter- 
rupted the  commerce,  and  disturbed  the  harmony  of  the  States. 
For  obvious  reasons,  no  attempt  was  made  to  enumerate  cases 
within  this  prohibition;  but  its  terms  were  so  comprehensive  an 
clearly  to  embrace  the  antecedent  mischiefs  to  which  it  was  directed, 
as  well  as  to  provide  against  future  evils  of  the  same  kind."  The 
terms  used  in  the  constitution,  ''no  State  shall  pass  any  law 
impairing  the  obligation  of  a  contract,"  are  terms,  in  the  language 
of  Marshall,  C.  J.,  for  which  '*it  would  seem  difficult  to  substi- 
tute words  which  are  more  intelligible  or  less  liable  to  misconstruc- 
tion."    Siurges  v.  Crowninsfiiehl,  4  Wheat.  122. 

But  plain  and  comprelicusive  as  arc  the  terms  used  in  the  consti- 
tution, they  have  been  tlie  subject  of  settled  judicial  interpretation 
by  the  supreme  court  of  the  United  States,  as  well  as  the  supreme 
courts  of  many  of  the  States  of  the  Union,  and  we  are  not  left  to 
etymological  discussion  to  arrive  at  their  tnie  meaning  and  legal 
import.  These  are  indubitably  and  irreversibly  fixfid  by  a  weight 
of  authority  which  cannot  now  be  shaken. 

The  decisions  of  the  supreme  court  of  the  United  States  in  a  long 
series  of  years,  from  Fletcher  v.  Peck,  G  Cranch,  decided  in  1810, 
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down  to  White  v.  Harty  13  WalL  646,  decided  in  December,  1871, 
have  given  a  nniform  and  unvarying  construction  to  this  clause  of 
the  federal  constitution. 

From  these  decisions  may  be  extracted  the  following  propositions 
as  to  the  true  interpretation  and  legal  import  of  the  constitutional 
provision  referred  to: 

(1.)  The  obligation  of  a  contract  is  the  law  which  binds  the 
parties  to  perform  their  agreement. 

(2.)  Nothing  can  be  more  material  to  the  obligation  than  the 
means  of  its  enforcement.  The  ideas  of  validity  and  remedy  are 
inseparable,  and  both  are  parts  of  the  obligation,  which  are  guaran- 
teed by  the  constitution  against  invasion. 

(3.)  The  laws  which  subsist  at  the  time  and  place  of  making  a 
contract,  and  where  it  is  to  be  i)erformed,  enter  into  and  form  a 
part  of  it,  as  if  they  were  expressly  referred  to  and  incorporated 
into  its  terms. 

(4.)  It  is  competent  for  the  States  to  change  the  form  of  the 
remedy,  or  to  modify  it  otherwise  as  they  may  see  fit,  provided  that 
no  substantial  right  secured  by  the  contract  is  thereby  impaired. 
But  any  law,  which  in  its  operation  amounts  to  a  denial  or  obstruc- 
tion of  the  rights  accruing  by  a  contract,  though  professing  to  act 
only  on  the  remedy,  is  directly  obnoxious  to  the  prohibition  of  the 
constitution. 

Fletcher  v.  Pechy  6  Cranch,  87;  Oreen  v.  Biddle,  8  Wheat  1; 
McCrachen  v.  Hay  ward,  2  How.  (TJ.  S.)  608;  Sturges  v.  Orotaninr 
shield,  4  Wheat.  122;  Ogden  v.  Saunders,  12  id.  213;  Vo7i  Hoffman 
V.  City  of  Qnincy,  4  Wall.  (TJ.  S.)  553;  Hawthorne  v.  Oalefy  2  id. 
10;  White  v.  Hart,  13  Wall.  646. 

These  decisions  have  been  uniformly  followed  by  this  court,  and 
recently  reaflBrmed  in  the  cases  of  Taylor  v.  Stearns,  18  Gratt.  244, 
and  the  Bank  of  the  Old  Dominion  v.  McVeigh,  20  id.  457. 

Applying  these  principles  which  must  be  regarded  as  now  well 
settled  (notwithstanding  some  contrary  decisions  of  State  courts, 
which  I  shall  notice  presently)  let  us  inquire  what  were  the  mutual 
rights  and  obligations  of  debtor  and  creditor  as  to  contracts  made 
before  the  "homestead  law." 

The  obligation  of  the  debtor  was  to  pay  his  debt.  The  right  of 
the  creditor  was  to  enforce  its  payment.  Under  the  laws  existing 
at  the  time,  which  entered  into  and  were  a  part  of  the  contract,  the 
creditor  had  a  right  to  subject,  by  execution  or  other  legal  process, 
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the  whole  proi)erty  of  the  debtor  (except  certain  articles  of  personal 
property  already  exempted  by  existing  laws).  Nay,  more,  tLe  debtor 
was  prohibited  from  withdrawing  his  property  from  that  liability, 
and  appropriating  it,  either  openly  or  upon  secret  trust,  to  his  own 
use,  or  the  use  of  his  family.  Every  attempt  to  do  that  was,  by 
law,  declared  fraudulent  and  void.  But  this  "  homestead  law,"  to 
the  extent  of  $2,000,  takes  away  the  right  which  the  creditor  had 
at  the  time  that  the  contract  was  entered  into  to  enforce  the  pay- 
ment of  his  debt,  and  allows  the  debtor  to  make  a  conveyance  of 
the  property,  to  that  extent,  for  the  use  of  himself  and  family, 
which,  before  the  law  was  passed,  would  have  been  pronounced  by 
the  courts  fraudulent  and  void.  How  can  it  be  said  that  such  a 
law  does  not  impair  the  obligation  of  the  contract  ?  "  One  of  the 
tests  that  the  contract  has  been  impaired"  (says  Mr.  Justice  Wood- 
bury, in  Planters*  Bank  v.  Sharp,  6  How.  [U.  S.]  327),  "is,  that  its 
value  has,  by  legislation,  been  diminished.  It  is  not,  by  the  consti- 
tution, to  be  impaired  at  all."  In  nine  Ciises  out  of  ten,  under  this 
law,  the  obligation  of  the  contract  has  not  only  been  impaired,  but 
utterly  destroyed  ;  its  value  has  not  only  been  diminished,  but  its 
enforcement  is  made  impossible.  In  the  large  majority  of  cases  the 
remedy  is  not  only  oljstnicted,  but  wholly  denied.  I  am  aware  that 
some  of  the  decisions  of  the  State  courts  have  gone  to  the  extent  of 
maintaining  the  validity  of  exemption  laws,  even  as  to  antecedent 
debts,  but  I  have  seen  no  oj)iuion  which  can  be  regarded  as  prevail- 
ing authority  against  the  unbroken  current  of  decisions  of  the 
supreme  court  of  the  United  States,  from  1810  down  to  1871, 
and  which  have  been  uniformly  acted  upon  and  followed  in  this 
countrv. 

The  difTcrcnce  of  jiulioial  opinion  and  interpretation  (if  there  can 
be  said  to  be  any  difle:  nee  worthy  of  an  attempt  to  reconcile  the 
great  weight  of  authority,  even  in  the  State  courts,  being  one  way), 
grows  out  of  a  confused  and  untenable  distinction  between  laws 
which  operate  on  the  rights,  under  a  contract,  and  those  whicli 
operate  on  the  remedies  l)y  which  Mioy  arc  to  ])e  enforced.  Those 
distinctions  have  grown  u])  from  the  dicta  of  judges  wrested  from 
the  connection  in  which  they  were  used,  and  upon  which  ingenious 
theories  have  been  built  up,  to  sustain  i)opular  legislation. 

Every  opinion  whicli  I  have  seen  sustaining  the  validity  of  the 
*'  homestead  exemption,"  as  api>lieahlc  to  antecedent  contracts 
(except  those  cases,  like  the  Georiria  case,  lately  overruled  by  the 
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lupreme  court  of  the  United  States,  which  puts  the  decision  upon 
the  ground  that  Georgia  was  not  a  State  in  the  Union,  and  there- 
fore not  governed  by  the  constitutional  prohibition),  is  based  upon 
a  dictum  of  Chief  Justice  Taney,  in  Bronson  v.  Kinzie,  And  yet 
Bronson  v.  Kinzie  is  one  of  the  very  strongest  cases  in  favor  of  the 
now  acknowledged  doctrine  of  the  sujireme  court,  that  the  laws  in 
force  at  the  time  of  the  contract,  and  the  place  of  its  performance, 
enter  into  and  form  a  part  of  it,  as  if  they  were  expressly  referred 
to  and  incorporated  into  its  very  terms  ;  and  that  any  subsequent 
law  which,  in  its  operation,  amounts  to  an  obstruction  or  denial  of 
the  rights  accruing  by  a  contract,  though  professing  to  act  only  on 
the  remedy,  is  clearly  obnoxious  to  the  prohibition  of  the  consti- 
tution. 

I  say  most,  if  not  all,  the  cases  which  attempt  to  sustain  these 
homestead  laws  in  other  States,  are  based  upon  an  obiter  dictum  of 
Chief  Justice  Taney,  in  Bronson  v.  Kinzie  (for  the  question  of  the 
absolute  exemption  of  property  did  not  arise  in  the  case),  and 
that  dictum  even  does  not  justify  the  decisions,  for  it  is  wrested 
from  its  connection,  and  the  sense  is  obscured  by  giving  only  a 
garbled  extract  from  his  opinion. 

The  chief  justice  is  speaking  of  the  right  of  a  State  to  modify 
remedies  and  regulate  modes  of  proceedings  in  its  courts.  He 
uses  the  following  language: 

"  For,  undoubtedly,  a  State  may  regulate  at  pleasure,  modes  of 
proceedings  in  its  courts,  in  relation  to  past  contracts  as  well  as 
future.  It  may,  for  example,  shorten  the  period  of  time  within 
which  claims  should  be  barred  by  the  statute  of  limitations.  It 
may,  if  it  think  proper,  direct  that  necessary  implements  of  agri- 
culture, or  the  tools  of  a  mechanic,  or  articles  of  necessity  in  house- 
hold furniture,  like  wearing  apparel,  shall  not  be  liable  to  execution 
on  judgments.  Eegulations  of  this  description  have  always  been 
considered  in  every  civilized  community  as  properly  belonging  to 
the  remedy  to  be  exercised  or  not  by  every  sovereignty  according  to 
its  own  rules  of  policy  and  humanity.  It  must  reside  in  every 
Sta.e  to  enable  it  to  secure  its  citizens  from  unjust  and  harassing 
litigation,  and  to  protect  them  in  those  pursuits  which  are  neces- 
sary to  the  existence  and  well-being  of  every  community.  And 
although  a  new  remedy  may  be  devised,  less  convenient  than  the 
old  one,  and  may  in  some  degree  render  the  recovery  of  debts  more 
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tardy  and  difficult,  yd  it  will  not  follow  that  the  law  is  unconsti* 
lutional." 

Those  who  ground  themselves  upou  this  language  of  the  chief 
justice,  stop  here  ;  and  if  he  had  stopped  here,  without  qualifica- 
tion of  these  remarks,  there  miglit  have  been  some  foundation  for 
the  position  taken  in  the  cases  referred  to.  But  the  chief  justice 
adds  this  significant  language:  "Whatever  belongs  merely  to  the 
remedy,  may  be  altered  according  to  the  will  of  the  State,  provided 
tlie  alteration  does  not  impair  the  obligation  of  the  co?itract.  But  if 
that  effect  is  produced,  it  is  immaterial  whether  it  is  done  by  acting 
on  tlie  remedy  or  directly  on  the  contract  itself.  In  either  case  it  is 
prohibited  by  the  cojistitution.'* 

After  quoting  and  approving  the  decision  of  the  Supreme  Court 
in  Green  v.  Biddle,  a  strong  case  in  support  of  the  doctrine,  that 
the  impairment  of  a  contract,  whether  the  law  operates  on  the 
remedy  or  directly  on  the  contract,  is  forbidden  by  the  constitution; 
he  proceeds  to  say,  "Xo  one,  we  presume,  would  say  that  there  is 
any  substantial  difference  between  a  retrospective  law  declaring  a 
pai*ticular  contract  or  class  of  contracts  to  be  abrogated  and  avoid, 
and  one  which  took  away  all  remedy  to  enforce  them,  or  incum- 
bered it  with  conditions  that  rendered  it  useless  or  impracticable  to 
pursue  it." 

After  quoting  a  paragraph  from  Mr.  Blackstone's  Commentaries 
on  the  laws  of  England,  he  proceeds:  "  We  have  quoted  the  entire 
paragraph  because  it  shows  and  illustrates  by  a  familiar  example  the 
connection  of  the  remedy  with  the  right.  It  is  the  part  of  the 
municipal  law  which  protects  the  right  and  the  obligation  by  which 
it  enforces  and  maintains  it.  It  is  this  protection  which  the  clause 
in  the  constitution  now  in  question  is  mainly  intended  to  secure. 
And  it  would  be  unjust  to  the  memory  of  the  distinguished  men 
who  framed  it,  to  suppose  it  was  designed  to  protect  a  mere  barren 
and  abstract  right  without  any  practical  operation  upon  the  busi- 
ness of  life.  It  was,  undoubtedly,  adopted  as  a  part  of  the  consti- 
tution for  a  great  and  useful  purpose.  It  was  to  maintain  the 
integrity  of  contracts  and  to  secure  their  faithful  execution 
throughout  this  Union,  by  placing  them  under  the  protection  of 
the  constitution  of  the  United  States.  And  it  would  ill  become 
this  court,  under  any  circumstances,  to  depart  from  the  plain  aean- 
ing  of  the  words  used,  and  to  sanction  a  distinction  between  the 
right  and  the  remedy  which  would  render  this  provision  illusivi 
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and  nugatory ;  mere  words  of  form  affording  no  protection  and 
producing  no  practical  results." 

Such  is  the  language  of  Chief  Justice  Taney,  in  Bro7ison  v. 
Kmzie,  the  case  mainly  relied  on  by  those  who  maintain  the  posi- 
tion that  the  legislature  may,  in  its  discretion,  exempt  property  of 
the  debtor  to  the  amount  of  thousands,  and  that  such  exemption  is 
lawful  and  valid  even  against  antecedent  debts.  It  seems  to  me  to 
be  a  strange  misconception  of  the  meaning,  and  a  perversion  of  the 
sound  doctrines  of  this  opinion,  to  rely  upon  it  as  authority  to  sus- 
tain homestead  exemptions  to  the  value  of  thousands  of  dollars. 

But  even  this  dictum  of  Chief  Justice  Takey  has  been  virtually 
overturned  by  the  decision  in  McCracJcen  v.  Haytoard,  2  How.  (TJ. 
S.)  608;  and  Planters'  Bank  v.  Sharp,  6  id.  327.  The  first 
named  was  a  case  where  the  law  was  applicable  to  the  remedy  only* 
The  case  arose  upon  a  statute  touching  sales  upon  executions.  The 
law  provided  that  where  executions  should  be  levied  upon  any 
property,  real  or  personal,  it  should  be  the  duty  of  the  officer  to 
summon  three  householders,  who,  after  being  sworn,  should  fairly 
and  impartially  value  the  property;  and  when  offered  for  sale,  it 
should  not  be  sold  unless  two-thirds  of  the  amount  of  such  valua* 
tion  should  be  bid  therefor.  This  law  was  held  by  the  supreme 
court  of  the  United  States  to  be  unconstitutional  and  void.  If  a 
law  which  only  prohibits  a  creditor  from  taking  the  property  at  less 
than  two-thirds  of  its  sworn  value,  cannot  be  supported,  it  needs 
no  argument  to  prove  that  a  law  cannot  be  upheld  which  wholly 
withdraws  the  property  from  the  reach  of  the  creditor. 

This  dictum  has  also  been  overruled  by  the  last-named  case,  in 
which  Mr.  Justice  Woodbury  says:  *'  One  of  the  true  tests  that  a 
contract  has  been  impaired,  is,  that  its  value  has  been  diminished. 
It  is  not  by  the  constitution  to  be  impaired  at  all" 

And  yet  this  mere  dictum  (already  overruled)  of  the  Chief  Justice, 
which  favors  the  opinion  that ''  necessary  implements,  or  the  tools 
of  a  mechanic,  or  articles  of  necessity  in  household  furniture,  like 
wearing  apparel,  may  be  exempted  from  sale  on  execution,''  is  seized 
upon  as  the  foundation  of  a  false  judicial  interpretation,  which,  in 
some  of  the  southern  States,  has  upheld  as  valid,  exemption  laws, 
which;  in  the  great  majority  of  cases,  exempts  the  whole  property 
of  the  debtor. 

They  rest  upon  the  fallacy  of  assuming  that  the  legislature  ha« 
Ihe  power  to  make  exemptions  of  what  is  **  necessary  "  to  the  debtor 
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or  Kb  family.  The  implements  of  agriculture  are  no  more  a  neces- 
sitj  to  the  farmer  than  a  farm  upon  which  to  use  them;  and 
^*  household  furniture  "  is  no  more  essential  to  the  head  of  a  family 
than  a  house  to  live  in.  The  mechanic  must  have  a  workshop  as 
well  as  the  tools  of  his  trade,  and  to  all  classes  money  or  property 
with  which  to  purchase  food  and  raiment  is  as  needful  as  any  thing 
else.  It  is  upon  reasoning  like  this,  based  upon  a  false  premise  and 
a  solitary  diciujn,  which  has  been  wrested  from  its  connection  with 
language  which  qualifies  its  meaning,  that  some  of  the  courts 
referred  to,  in  their  efforts  to  uphold  a  popular  law,  have  held  to  be 
valid  and  constitutional,  laws  which  exempt  and  withdraw  from 
the  reach  of  the  creditor  property  to  the  value  of  thousands  of  dol- 
lars, and  hundreds  of  acres  of  land,  whether  worth  one  dollar  or 
one  thousand  dollars  per  acre;  indeed,  exempting  the  whole  prop- 
erty which  the  debtor  had  in  his  possession  at  the  time  the  contract 
was  made,  and  upon  the  faith  of  which  the  debt  was  contracted. 
Such  is  the  absurd  result  to  which  this  doctrine  has  been  carried. 

And  indeed  this  is  the  logical  result  of  conceding  the  power  of 
the  legislature  to  exempt  from  execution,  by  a  subsequent  law,  prop- 
erty which  was  liable  to  execution  at  the  time  the  debt  was  con- 
trdxjted.  There  is,  I  conceive,  no  well-defined  middle  ground 
between  holding  that  none  of  the  debtor's  property  can,  by  a 
subsequent  law,  be  withdrawn  from  the  reach  of  the  creditor,  oi 
else  admitting  that  the  whole  of  his  estate  may  be  exempted  from 
sale  or  execution.  In  my  view,  the  true  doctrine,  sustained  by  the 
great  weight  of  authority,  is  that  such  property  as  was  subject  to 
execution  at  the  time  the  debt  was  contracted  must  continue  subject 
to  execution  until  the  debt  is  paid,  so  long  as  it  remains  in  the 
hands  of  the  debtor.  The  legislature  of  this  State,  up  to  the 
adoption  of  the  present  constitution,  have  always  recognized  this 
as  the  correct  principle;  and  whenever,  in  the  interest  of  humanity 
or  sound  policy,  they  have  added  to  the  list  of  exemptions  other 
property  of  the  debtor  not  exempted  before,  they  have  been  careful 
to  make  such  laws  prospective  —  never  retrospective  —  in  their  opera- 
tion; applying  the  additional  exemptions  to  future  —  never  to  past 
—  obligations.  As  to  future  obligations,  the  legislature  may  make 
the  exemption  as  broad  as  it  pleases.  It  may  abolish  credit  alto- 
gether. But  it  cannot,  by  retrospective  legislation,  annul  the  force 
of  prior  obligations.  If  it  could  do  this,  tlien  the  integrity  of  con- 
tracts, and  the  security  for  their  faitlifiil  execution,  in  every  State 
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in  the  Union,  would  no  longer  be  placed  under  the  protection  oi 
the  constitution  of  the  United  States,  but  would  rest  entirely  upon 
the  discretion  of  the  legislatures  or  conventions  of  the  several  States. 
And  where  would  be  found  the  limit  upon  that  discretion?  The 
power  to  exempt  $2,000  carries  witli  it  the  power  to  exempt  $10,000 
or  $20,000,  or  the  whole  property  of  the  debtor. 

One  of  the  counsel  who  argued  in  favor  of  sustaining  the  home- 
stead exemption,  insisted  that  the  amount  of  exemption  was  wholly 
a  matter  of  legislative  discretion,  and  that  the  judicial  department 
of  the  government  could  not  interfere  with  this  legislative  discre- 
tion. This  is  a  concession  that  it  is  without  limit  or  control,  and 
that  it  is  in  the  power  of  the  legislature  virtually  ti  wipe  out  every 
debt  and  destroy  every  contract  of  the  citizens  of  this  common- 
wealth, by  withdrawing  property  of  the  debtor  from  the  reach  of 
the  creditor;  and  that  this  may  be  done  in  the  teeth  of  that  pro- 
vision of  the  federal  constitution,  which  declares  that  ''no  State 
shall  pass  any  law  impairing  the  obligation  of  a  contract."  Was  it 
to  protect  a  mere  barren  and  abstract  right  that  this  provision  was 
adopted?  Was  it  a  declaration  of  a  moral  principle,  without  any 
binding  force  upon  the  States,  or  without  any  practical  ojieration 
upon  the  business  of  life?  Or  was  it  adopted  as  a  part  of  the  con- 
stitution for  the  great  and  useful  purpose  of  maintaining  the  integ- 
rity of  contracts,  and  securing  their  faithful  execution,  throughout 
the  Union,  by  placing  them  under  the  protection  of  the  constitution 
of  the  United  States,  and  by  pledging  the  public  faith  in  the  most 
solemn  form,  that  the  obligation  of  contracts,  public  and  private, 
should  remain  forever  inviolable?  There  can  be  but  one  answer  to 
these  questions,  and  it  would  not  only  be  "  uijjust  to  the  memory 
of  the  great  men  who  framed  the  constitution,"  but  in  violation  of 
the  judicial  opinions  of  the  great  men  who  have  expounded  the 
constitution,  to  sanction  a  doctrine  which  would  render  one  of  its 
plain  provisions  illusive  and  nugatory  —  mere  words  of  form,  afford- 
ing no  protection,  and  producing  no  practical  results. 

The  exemption  law  under  consideration  withdi*aws  from  the  roach 
.  of  his  creditors  property  to  the  amount  of  $2,000  in  the  possession 
of  each  debtor  who  is  a  householder  or  head  of  a  family,  and  per- 
mits him  to  appropriate  it  to  his  family.  It  may  be  the  very  prop- 
erty upon  which  credit  was  given,  and  upon  the  faith  of  which  the 
debt  was  contracted,  that  is  thus  appropriated.  It  may  be  that 
the   "homestead"  which   the  debtor  is  permitted  to   "lay  off 
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and  assign"  to  himself  was  purchiised  with  money  which  was 
borrowed  from  his  creditor.  It  may  be  the  debt  contracted 
enabled  him  to  maintain  and  edncate  his  children.  However 
sacred  the  obligation,  however  binding  upon  the  highest  principles 
of  morality  and  honor,  he  is  permitted  by  this  law  to  appropriate 
to  himself  property  which  rightfully  and  lawfully  belongs  to  his 
creditor.  At  the  time  the  contract  was  entered  into,  every  dollar 
of  this  property  was  bound  for  the  debt.  The  right  of  the  creditor 
was  to  subject  it  by  legal  process  to  the  payment  of  his  debt.  To 
appropriate  it  to  the  use  of  the  debtor  or  his  family  was  made  by 
law  a  fraud  upon  the  rights  of  the  creditor.  This  right,  and  the 
laws  in  existence  at  the  time  for  its  enforcement,  were  as  much  a 
part  of  the  contract,  a  pai-t  of  the  obligation,  as  if  they  were  written 
out  as  a  part  and  parcel  of  the  stipulation  between  the  debtor  and 
creditor.  And  yet  it  is  pretended  that  because  the  States  have, 
from  motives  of  humanity,  exempted  from  execution  certain  articles 
of  necessity,  they  may,  on  this  idea  of  legislative  discretion,  swell 
the  amount  to  thousands,  and,  indeed,  exempt,  in  the  majority  of 
cases,  the  whole  property  of  the  debtor,  and  thus  cancel  by  legis- 
lative enactment  every  debt  that  he  owes. 

I  think  it  is  safe  to  assume  that  nine-tenths  of  the  debtors  of  the 
State  are  not  owners  of  more  than  $2,000  worth  of  property.  So 
that  the  effect  of  the  "homestead  exemption"  Would  be  practically 
to  relieve  nine-tenths  of  the  citizens  of  the  State  from  the  payment 
of  all  their  debts,  while  the  remaining  tenth  must  pay  to  the  last 
dollar  every  debt  they  ever  contracted.  Such  partial  and  class 
legislation  ought  not  to  be  tolerated,  unless  it  can  be  clearly  sus- 
tained by  the  law  and  the  constitution. 

One  of  the  counsel  for  the  appellants,  while  he  insisted  that  the 
question  as  to  what  ainouiit  of  the  debtor's  property  ought  to  be 
exempted,  was  a  matter  of  legislative  discretion,  yet  admitted  that 
the  legislature  ought  to  exercise  a  reasonable  discretion,  and  argued 
that,  under  the  peculiar  circumstances  of  the  country,  the  sum  of 
t2,000  was  as  reasonable  as  the  exemptions  made  under  former 
laws.  I  have  already  shown  that  all  exemption  laws  passed  in  this 
State,  except  the  one  now  under  consideration,  were  always  pros- 
pective; and  I  have  attempted  to  show,  that  every  law  which  with- 
draw^s  any  part  of  the  debtor's  property  from  the  reach  of  the 
creditor,  which  was  liable  to  execution  at  the  time  the  contract  waa 
made,  is  unconstitutional  and  void.      It  may  be  instructive,  aa 
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illustrating  the  extreme  result  to  which  this  view  of  tlie  counsel 
would  lead,  to  refer  to  a  few  facts  and  statistics  wliich  bear  upon 
the  question  as  to  whether  the  exemption  by  the  statute  under  con- 
sideration is  a  reasonable  one.  The  whole  j)opulation  of  this  State, 
according  to  the  census  of  1870,  is  1,225,000.  It  is  safe  to  assume 
that  one-sixth  of  the  whole  population  are  householders  or  heads  of 
families,  which  gives,  in  round  numbers,  say,  200,000  as  the  num- 
ber. Multiply  200,000  by  2,000,  and  we  have  $400,000,000  of 
property  in  this  State  exempted  from  execution.  According  to  the 
last  auditor's  report,  the  whole  value  of  all  real  estate  in  Virginia 
is  $276,116,000,  and  of  personal  estate  $86,321,708,  making  the 
aggregate  value  of  the  real  and  personal  estate  $365,487,708.  The 
"homestead  exemption,"  allowing  each  householder  or  head  of  a 
family  to  set  apart  for  his  own  use,  and  the  use  of  his  family, 
$2,000  of  his  property,  thereby  exempts  from  execution,  and 
withdraws  from  the  reach  of  creditors,  property  in  this  State  to 
the  amount  of  $400,000,000,  which  is  over  $120,000,000  more  than 
the  value  of  the  whole  real  estate  in  the  limits  of  the  common- 
wealth, and  is  over  $300,000,000-  more  than  the  value  of  the 
whole  personal  estate  owned  by  all  the  people  of  the  State. 
And  yet,  in  the  face  of  such  an  exhibit  as  this,  it  is  argued  that 
the  legislative  discretion  (which,  it  is  insisted,  controls  this  subject) 
has  been  reasonably  and  fairly  exercised.  It  seems  to  me  these 
figures  show  that  such  exemption,  so  far  from  being  reasonaole, 
amounts  to  absolute  repudiation.  It  is  no  answer  to  this  startling 
exhibit  to  say  that  each  ^'  householder  or  head  of  a  family  '^  is  not 
possessed  of  $2,000  worth  of  property.  This  is  true ;  but,  under 
the  law,  his  future  acquisitions  to  that  amount  may  be  appropriated 
to  himself,  and  withdrawn  from  the  reach  of  his  creditor,  so  that 
the  practical  effect  is  to  release  this  enormous  amount  of  property 
from  the  enforcement  of  contracts  and  the  payment  of  debts. 

There  is  one  other  view  of  counsel,  which  I  propose  briefly  to 
notice.  Much  has  been  said  in  argument  about  the  debtor  class  and 
the  creditor  class,  and  attempts  are  made  to  array  one  against  the 
other,  and  counsel  have  indulged  in  impassioned  appeals  in  favor 
of  the  one  and  denunciations  against  the  other.  This  tribunal 
cannot  listen  for  a  moment  to  such  arguments  and  such  appeals.  No 
class  and  no  distinction  among  the  citizens  of  the  commonwealth 
can  be  recognized  here.  Whatever  the  consequences  may  be,  oni 
province  is  to  declare  what  the  law  is.    This  we  must  do  firmly  and 
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fearlessly,  without  regard  to  the  interests  of  one  or  another  clau, 
without  regard  to  the  disasters  or  benefit  which  may  result  to  the 
one  or  the  other  from  our  decision. 

But  the  truth  is,  there  is  no  such  thing  as  a  '^  debtor  class  and 
creditor  class"  among  the  people  of  the  State,  in  the  sense  in 
which  this  expression  has  been  used.  In  the  great  majority  of 
eases,  every  man  is  both  a  creditor  and  a  debtor,  and,  in  many 
cases,  if  the  debtor  could  receive  what  is  due  to  him,  he  would  be 
no  longer  a  debtor,  for  he  would  have  the  means  of  paying  his 
debts  without  selling  his  property.  And  I  am  persuaded  that  no 
such  disastrous  consequences  as  those  depicted  by  counsel  will 
flow  from  a  judicial  sentence  against  the  validity  of  the  home- 
stead exemption.  The  great  bulk  of  the  indebtedness  of  the  people 
is  due  to  the  people  of  the  State,  and  not  to  citizens  of  other 
States.  The  latter  class  of  debts  have  long  ago  been  adjusted  and 
compromised.  And  while  such  indebtedness  to  each  other  is, 
undoubtedly,  heavy  and  burdensome,  it  will  require  a  much  smaller 
sum  to  discharge  the  whole  than  is  generally  supposed.  Where  A 
pays  his  debt  to  B,  it  enables  B  to  pay  his  debt  to  0,  and  so  to  the 
end  of  the  alphabet.  So  that  an  insignificant  sum  may  discharge 
an  enormous  amount  of  the  aggregate  debt  of  the  whole  people. 

I  feel,  too,  an  abiding  confidence  in  the  hope  and  the  belief  that 
debtor  and  creditor  will  meet  together  in  a  spirit  of  compromise 
and  fair  dealing ;  and  under  the  influence  of  those  kindly  and 
humane  sympathies  which  should  characterize  men  who  have 
risked  so  much  and  lost  so  much  in  a  common  cause,  and  who  have 
been  whelmed  in  a  common  ruin,  much  of  the  calamity  and  suffer- 
ing so  elotjuently  depicted  by  counsel  may  be  averted. 

But  whatever  may  be  the  consequences;  however  great  the  suffer- 
ings of  individuals  ;  however  wide-spread  the  ruin  growing  out  of 
a  sacrilice  of  property,  and  causing  universal  bankruptcy;  however 
all  this  might  affect  our  sensibilities  as  men;  yet,  as  the  expounders 
of  the  laws  and  constitution  for  this  high  tribunal  of  the  last 
resort,  we  must  uphold,  with  stem  inflexibility  and  unflinching 
fidelity,  the  requirements  of  those  laws  and  the  mandate  of  that 
cuiistitution,  as  the  only  safeguards  of  private  rights  and  the  only 
protection  of  a  well-ordered  society. 

And  better,  far  better,  for  the  people  of  this  commonwealth,  foi 
Boeial  progress  and  enduring  prosperity,  would  be  temporary, 
llioi;;^li   univel•:^al,    biuikruptcy,    than   tlie   bankrui)tcy   of   publio 
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morals  and  the  destruction  of  public  and  private  faith,  which  Jaws, 
like  the  one  under  consideration,  upheld  by  a  subservient  judiciary, 
would  surely  engender  Better,  far  better,  that  poverty  and  adver- 
sity should  be  patiently  endured  for  a  time  than  by  temporary  expe- 
dients, which  violate  the  high  morality  of  the  law  and  the  wise 
restraints  of  the  constitution,  to  engender  a  disregard  of  private 
rights,  the  repudiation  of  public  and  private  obligations,  the  want 
of  confidence  between  man  and  man,  and  to  cultivate  and  encour- 
age among  the  people  a  want  of  respect  for  those  laws  and  that  con- 
stitution, whose  wise  restraints  and  fundamental  guarantees  can 
only  secure  their  prosperity  and  happiness,  and  which  constitute 
tlie  bulwarks  of  their  protection.  Xo  State  and  no  people  can 
have  real  and  enduring  prosperity,  except  where  public  faith  and 
private  faith  are  guarded  by  laws  wisely  administered  and  faith- 
fully executed. 

The  inviolability  of  contracts,  public  and  private,  is  the  founda- 
tion of  all  social  progress,  and  the  comer-stone  of  all  the  forms  of 
civilized  society,  wherever  an  enlightened  jurisprudence  prevails. 
In  our  system  of  government  it  has  been  wisely  placed  under  the 
constitution  of  the  United  States,  and  there  it  rests  secure  against 
all  invasion. 

It  only  remains  for  me  to  say  that,  after  careful  consideration  of 
the  important  question  before  us,  and  deeply  impressed  with  the 
responsibilities  which  grow  out  of  it,  I  am  of  opinion  that  the  pro- 
vision of  the  State  constitution  and  the  act  of  the  General  Assem- 
bly, passed  in  pursuance  thereof,  known  as  the  homestead  exemp- 
tion laws,  so  far  as  they  apply  to  contracts  entered  into  or  debts 
contracted  before  their  adoption,  are  in  violation  of  the  constitution 
of  the  United  States,  and,  therefore,  void.  The  judgment  in  each 
case  must  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of  Christian,  J. 

Judgments  ayid  decree  ajpmied, 

NOTB.-~See  Oarrett  t.  Cheshire^  post,  holding  that  the  homestead  law  of  NortI 
Carolina  does  not  Impair  the  obligation  of  contracts.    See  also  note  thereto.  —  Rmp. 
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HiKDSBLiTB,  appellants,  v.  Thubmajt. 

(BOr»U.4aa.) 
ChrutUutumal  law — bonds  given  an  MecurUy  far  dmom. 

Plaintiff,  on  a  Judicial  sale  had  in  October,  1863,  became  seenrity  for  the  pur- 
chaee-price  of  a  lot  of  slayes  sold  thereat.  Held,  that  his  bond  was  yalid 
and  its  payment  obligatory  notwithRtanding  the  emancipation  proclamation 
made  before  and  that  it  could  be  enforced  after  the  adoption  of  the  thir- 
teenth amendment  to  the  United  States  constitution. 

Application  to  set  aside  an  order  directing  the  prosecution  of 
bonds  given  by  UenderlitCy  as  security  for  the  purchase-price  of 
slaves. 

Tliomas  Thurman  died  leaving  a  will  which  was  afterward  (April 
6;  18C3)  admitted  to  probate  in  the  circuit  court  of  Smyth  county. 
His  estate  was  given  in  the  will  to  his  three  sons  then  living  and 
the  two  children  of  another  son  who  were  to  take  one  share.  April 
27,  1863,  the  three  sons,  two  of  whom  were  executors,  filed  a  bill 
alleging  that  partition  of  the  estate  could  not  be  made,  and  asking 
a  sale  thereof.  A  guardian  ad  Uiem  was  appointed  of  the  grand- 
children of  deceased  who  were  infants,  and  on  September  8,  1863, 
a  decree  was  entered  appointing  James  H.  Gilmore,  commissioner  to 
sell  the  property  and  ascertain  the  respective  shares  due  each  legatee. 
The  commissioner  reported  that  a  sale  of  the  property  had  been  had 
in  October,  18G3,  and  realized  15,950  for  the  real  estate,  and 
113,110  for  the  slaves.  The  share  of  each  party,  less  the  stile's 
expenses,  would  be  14,409.95  subject  to  costs.  The  purchasers 
gave  their  bonds,  with  George  11,  Henderlite  as  security.  April  5, 
1804,  the  commissioner's  report  was  confirmed  and  he  directed  to 
convey  tlie  real  estate  to  the  purchasers  and  hold,  as  receiver,  the 
bonds  for  the  infants^  shares  until  the  further  order  of  the  court. 
August  20,  18G7,  the  court  directed  the  commissioner  to  obtain 
judgments  on  the  bonds  he  held,  which  was  done  in  1868. 

At  the  August  term,  1868,  an  application  was  made  to  the  court 
by  Henderlite  and  Tliomas  Thurman,  both  in  his  own  right  and  as 
administrator  of  his  brother  Edward,  to  set  aside  the  decrees  and 
orders  theretofore  made  in  the  cause,  upon  the  gi'ound  tliat  by  Presi- 
dent lincoln's  proclamation  of  emancipation  and  acts  of  congresi 
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the  slaves,  which  were  the  consideration  principally  of  the  bonds, 
had  been  freed,  and  therefore  the  bonds  were  Toid;  that  they  were 
also  void  because  the  constitution  of  1864  abolished  slavery,  and 
that  they  were  further  void  by  .virtue  of  the  act  of  congress  of  July 
1?,  1862,  to  punish  treason  and  rebellion;  that  the  sales  were  for 
Confederate  money,  and  the  price  of  the  real  estate  should  be  scaled 
or  the  proi)erty  resold. 

The  application  was  continued  until  August  28,  1869,  when  the 
court  refused  it  and  Henderlite  appealed. 

Mr.  Baxter,  for  appellant 

Afr,  Oilnwre,  for  appellees. 

Staples,  J.  This  case  has  been  twice  ably  and  elaborately 
argued  before  this  court.  As  the  first  argument  was  before  throe 
judges  only,  a  re-argument  before  a  full  court  was  requested.  That 
argument  was  heard  at  the  last  term  held  in  Wytheville,  all  the 
judges  being  present.  It  becomes  my  duty  now  to  announce  their 
unanimous  decision,  and  the  reasons  upon  which  that  decision  ia 
based. 

The  controlling  question  in  the  case  is  as  to  the  effect  of  the 
proclamation  issued  by  President  Lincoln  on  the  Ist  day  of  January, 
18G3,  and  known  as  the  emancipation  proclamation.  On  the  one 
hand,  it  is  maintained,  that  this  proclamation  from  the  time  of  its 
emanation,  in  connection  with  the  various  acts  of  congress  authoriz- 
ing and  confirming  it,  conferred  a  right  to  freedom  upon  all  slaves 
within  the  States  therein  designated.  On  the  other,  it  is  insisted, 
that  it  was  limited  in  its  practical  effect,  to  such  slaves  individually 
as  came  under  its  operation  while  it  was  in  active  exercise  as  a  war 
mcasi:re.  In  order  to  discuss  properly  these  questions,  it  becomes 
necessary  to  recur  briefly  to  a  few  familiar  principles.  It  has  never 
been  maintained  by  any  res]>cctable  autliority,  that  the  federal  gov 
emment  was  authorized,  under  the  constitution,  in  any  manner  to 
interfere  with  the  institution  of  slavery  in  the  several  States. 
The  right  of  property  of  the  master  in  a  slave  was  recognized  not 
only  in  the  constitution,  but  by  every  department  of  the  govem- 
meiit,  from  its  foundation  down  to  the  commencement  of  the  wai 
between  the  States.  If  any  proposition  could  bo  regarded  as  settled 
bevond  all  cavil  and  controvtrsv,  it  was  that  tliis  institution  was 
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entitled  to  the  benefit  of  all  the  proTisions  and  guarantees  provided 
for  the  protection  of  any  other  property.  See  Prigg  v.  Common- 
wealth  of  Pennsylvania,  16  Pet.  (U.  S.)  539.  But  a  brief  period 
before  the  commencement  of  hostilities  the  congress  of  the  United 
States,  by  a  resolution  unanimously  adopted,  declared  that  neither 
the  federal  government,  nor  the  people,  nor  the  governments  of  the 
non-slaveholding  States,  have  the  right  to  legislate  upon,  or  inter- 
fere with,  slavery  in  any  of  the  slavcholding  States  of  the  Union. 

It  cannot  be  necessary  by  argument  to  maintain  that  a  power 
denied  to  all  the  departments  of  the  federal  government  combined, 
cannot  be  exercised  by  the  executive  alone.  His  powers  are  plainly 
defined  in  the  constitution  and  the  acts  of  congress,  and  to  these 
we  must  look  to  ascertain  the  measure  of  his  authority.  In  neither 
can  any  warrant  be  found  for  the  extraordinary  powers  assumed  in 
the  proclamation.  If  any  act  or  resolution  was  ever  passed  by  the 
federal  congress,  authorizing  that  proclamation  or  sanctioning  it 
after  it  was  issued,  I  have  been  unable  to  find  it.  The  learned 
counsel  for  the  appellant  insisted  there  was  some  such  legislation, 
but  he  did  not  produce  it  nor  tell  us  where  it  was  to  be  found.  I 
think  it  very  clear  that  no  such  laws  were  ever  enacted  by  congress. 

It  was  argued,  however,  that  the  president  was  empowered  to 
issue  the  proclamation  in  virtue  of  his  authority  as  commander-in- 
chief  of  the  army  and  navy  of  the  United  States.  According  to  Mr. 
Hamilton,  the  authority  of  the  president  under  this  clause  of  the 
constitution  is  nominally  the  same  witli  that  of  the  king  of  Great 
Britain,  but  in  substance  it  is  much  inferior  to  it.  It  amounts  to 
notliing  more  than  the  supreme  command  and  direction  of  the  mili- 
tary and  naval  forces  as  first  general  and  admiral  of  the  confederacy. 
The  dootnne  now  advanced,  however,  engrafts  upon  the  executive 
department  new,  undefined,  ideal  powers  not  enumerated  in  the 
constitution,  and  contrary  to  the  genius  of  republican  government. 
It  assumes  that  a  state  of  war  utterly  abrogates  every  guarantee 
provided  for  the  security  of  property,  at  the  discretion  of  an  irre- 
sponsible executive.  When  combinations  are  formed  to  resist  the 
execution  of  the  laws,  too  powerful  to  be  suppressed  by  the  ordinary 
course  of  judicial  proceedings,  the  president  is  authorized  to  call 
forth  the  whole  military  and  naval  power  of  the  country.  In  such 
case  the  war  is  still  against  individuals,  and  not  against  communi- 
ties and  States.  Confiscation  and  forfeiture  may  follow  trial  and 
conviction  of  the  citizen.     But  it  cannot  be  denounced  against 
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entire  communities  and  States  —  the  innocent  equally  with  the 
goUtj — without  trial  and  conviction. 

The  supreme  court  of  the  United  States,  in  a  late  case,  in  unmis- 
takable terms,  repudiates  the  idea  that  any  department  of  the  gov- 
ernment, in  war  any  more  than  in  peace,  can  exercise  powers  not 
expressly  granted  by  the  constitution.  In  Ex  parte  Afilligan.  4 
Wall.  (U.  S.)  121,  the  court  uses  this  strong  and  patriotic  language, 
'^The  constitution  is  a  law  for  rulers  and  people  in  war  and  peace, 
and  covers  with  the  shield  of  its  protection  all  classes  of  men,  at  aD 
times,  and  under  all  circumstances.  No  doctrine  involving  more 
pernicious  consequences  was  ever  invented  by  the  art  of  man  than 
that  any  of  its  provisions  can  be  suspended  during  any  of  the  great 
exigencies  of  government.  Such  a  doctrine  leads  directly  to  anarchy 
or  despotism.  The  theory  of  necessity,  on  which  it  is  based,  is  false; 
for  the  government  within  the  constitution  has  all  the  powers 
granted  to  it,  which  are  necessary  to  preserve  its  existence." 

The  supporters  of  the  president's  proclamation,  however,  invoke 
another  principle  in  its  support,  which  has  an  important  bearing  in 
this  case.  They  maintain,  what  is  undoubtedly  true,  that  the 
parties  to  a  civil  war  stand  precisely  in  the  same  predicament  as 
two  independent  nations,  who  acknowledge  no  Iniperior,  have 
recourse  to  arms  ;  and  that  the  late  struggle  between  the  two  seo- 
tions  being  of  that  character,  it  was  coinpetent  for  the  Federal 
authorities  to  exercise  belligerent  powers,  and  to  treat  3he  people  of 
the  southern  States  as  public  enemies  engaged  in  a  national  war ; 
and  consequently,  that  all  persons  of  every  age,  sex  and  condition, 
residing  within  the  territory  occupied  by  the  Confederate  forces, 
might  be  justly  considered,  and  were,  in  fact,  considered  as  publio 
enemies,  and  subject  to  all  the  laws  of  war;  one  of  these  is,  that 
the  federal  government  had  the  right  not  only  to  coerce  the 
southern  section  by  force,  but  to  cripple  its  resources  by  the  seizure 
and  confiscation  of  every  species  of  property  which  might  have 
been  made  useful  in  the  struggle.  And  in  the  case  of  slaves,  they 
might  be  justly  emancipated  as  a  means  of  weakening  the  enemy 
and  terminating  the  struggle. 

In  the  first  place,  it  is  by  no  means  certain  that  this  principle  of 
belligerent  occupation  applies  to  the  emancipation  of  slaver.  There 
is  very  high  authority  for  a  contrary  doctrine.  At  the  close  of  the 
Bevolutionary  war  a  claim  of  indemnity  for  slaves  taken  by  the 
British  forces  was  instituted  by  the  United  States  in  behalf  of  the 
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owners,  and  was  saooessfuUy  maintained.  And  in  the  negotiations 
after  the  close  of  the  war  of  1812,  Mr.  Adams,  then  Secretary  of 
State,  took  the  ground  that  emancipation  of  slaves  was  not  a  legiti- 
mate mode  of  warfare,  and  the  British  government  ought  to  restore 
the  property  or  to  indemnify  the  sufferers  by  its  loss.  Ameiican 
State  Papers,  vol.  11,  p.  245. 

Conceding,  however,  this  right  of  emancipation,  and  giving  to 
the  proclamation  all  the  effect  of  a  war  measure  between  independeut 
nations,  it  is  clear  it  could  not  operate  in  regions  beyond  the  control 
of  the  Federal  aul  liorities.  It  is  laid  down  by  all  the  writei-s  on 
international  law,  that  the  right  of  appropriating  or  confiscating 
the  property  of  the  enemy  depends  upon  belligerent  occupation. 
The  proclamations  and  manifestoes  of  one  power  can  never  have 
any  effect  within  the  dominions  or  possessions  of  the  other  not 
embraced  by  the  lines  of  conquest  and  occupation.  The  authority 
of  the  invader  extends  no  further  than  his  possession.  His  title 
rests  upon  force,  and  is  measured  by  it.  This  is  an  universal  prin« 
ciple  acknowledged  by  all. 

As  a  war  measure  then,  the  proclamation  of  President  Lincoln 
could  only  have  the  effect  of  emancipating  such  slaves  as  came 
within  the  control  of  the  Federal  armies.  The  authorise  upor  this 
point  are  abundant.  In  his  notes  to  Wheaton,  Mr.  Dana  uses  the 
following  language  :  ''  It  will  be  observed,  that  this  order  of  emanci- 
pation was  not  a  legislative  act  of  the  law-making  power  of  the 
Union  ;  but  an  act  of  the  president,  in  his  character  as  commander- 
in-chief,  and  a  military  measure.  Although  the  language  of  the 
proclamation  is  general,  and  in  the  present  tense,  as  if  giving  a 
legal  status  of  freedom  from  its  date  to  all  slaves  in  the  designated 
States;  still,  from  the  nature  of  the  case,  it  would  seem  that,  being 
a  military  measure  by  a  commander-in-chief,  who  had  no  general 
legislative  authority  over  regions  of  country  not  in  his  possession, 
it  could  not  openite  further  than  as  a  military  order.  From  that 
time  all  slaves  coming  under  the  control  of  the  forces  of  the  United 
States,  in  the  manner  recognized  by  the  law  of  belligerent  occupa- 
tion, were  to  be  free. 

And  in  the  case  of  Comeit  v.  WiUiams,  in  the  circuit  court  of 
the  United  States  for  the  State  of  Texas,  Judge  Dutal  held  rjLo- 
itantially  the  same  views.  He  said:  ^'I  have  always  regarde  i  the 
proclamation  of  the  president,  issued  on  the  1st  of  January,  1 B63, 
declaring  the  negroes  free,  as  a  war  measure.     The  president  did 
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not  iase  his  right  to  issue  that  proclamation  upon  any  clause  of 
the  constitution,  or  even  any  act  of  congress.  It  was  justified  by 
the  necessities  of  war;  and  as  conunander-in-chief  of  the  army  and 
navy  of  the  United  States,  he  resorted  to  it,  as  he  himself  declared^ 
as  a  wai  measure.  Its  operation  and  effect  depended  wholly  upon 
the  success  of  the  national  arms.  The  negroes  were  set  free  not  by 
the  mere  declaration  of  the  president  that  they  were  so,  but  by 
force  of  arms.  Hence  I  have  always  supposed  that  slaves  who  occu- 
pied certain  sections  of  the  country,  say  in  Virginia  and  Tennessee, 
and  who  first  fell  under  the  armed  control  of  the  Union,  were  free 
sooner  than  those  in  Texas  or  the  extreme  south."  These  views 
are  supported  by  numerous  cases.  United  Slates  v.  Rfiodee,  7th 
circuit  for  the  State  of  Kentucky;  Slaback  v.  Otishman,  12  Fla. 
472;  Leslie  v.  Langhani's  Ex^ors,  40  Ala.  524;  Harrell  v.  Watson^  6^ 
N.  C.  464;  Dorris  v.  OracSy  24  Ark.  326;  HdU  v.  Keese^  31  Texas, 
604;  Pickett  v.  Wilkins,  13  Rich.  S.  C.  Eq.  366;  ffaslett  v.  Harris, 
36  Ga.  632. 

We  have  the  most  satisfactory  evidence  that  Mr.  Lincoln  himself 
entertained  the  same  opinion  in  regard  to  the  effect  of  his  procla- 
mation. In  a  message  to  the  Federal  congress,  he  said:  ''  I  repeat 
the  declaration  made  a  year  ago,  that  while  I  remain  in  my  present 
position,  I  shall  not  attempt  to  retract  or  modify  the  emancipaUon 
proclamation;  nor  shall  I  return  to  slavery  any  person  who  is  free 
by  the  terms  of  the  proclamation  or  any  act  of  congress."  And  in 
the  Hampton  Roads  conference,  being  asked  by  Mr.  Stephens  what 
effect  that  proclamation  would  have  upon  the  institution  of  slavery 
in  the  States  therein  designated,  he  said  that  was  a  judicial  ques- 
tion. His  own  opinion,  however,  was  that,  as  the  proclamation 
was  a  war  measure,  it  would  be  held  to  apply  only  to  such  slaves  as 
had  come  under  its  operation  while  it  was  in  active  exercise. 

Upon  the  whole,  I  think  we  may  safely  conclude,  both  upon  rea- 
son and  authority,  that  as  the  negroes  sold  under  the  decree  in  this 
case  were,  at  the  time  of  said  sale,  occupying  a  territory  exclusively 
under  the  control  and  within  the  lines  of  the  Confederate  govern* 
ment,  the  rights  of  the  owners  were  in  no  manner  impaired  or 
affected  by  the  proclamation.  They  were  slaves,  to  every  intent 
and  purpose,  at  the  time  of  their  purchase  by  the  appellanft 
intestate  —  so  treated  and  recognized  by  the  laws  and  authorities 
o!  the  country.  They  were  the  property  of  appellant's  intestate  at 
the  time  of  their  emancipation,  and  the  loss  resulting  therefrom 
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moBt  fall  on  him.  This  principle  was  distinctly  aflkmed  in  MUM- 
koker  y.  Fallartm,  6  Adol.  &  Ellis  (N.  S.)  989,  51  Eng.  0.  L.  B. 
That  was  an  action  for  the  recovery  of  the  price  stipulated  to  be 
paid  for  fifty-three  apprenticed  laborers.  The  defense  was,  that 
the  laborers  had  been  set  free  by  act  of  the  Colonial  govemment  in 
British  Ouiana,  where  the  apprentices  were.  The  court  held  the 
plaintiff  entitled  to  recover,  though  the  apprenticeship  was  deter- 
mined by  the  legislature  before  the  purchase-money  became  due. 
And  this  upon  the  ground  that  the  property  having  passed,  and 
being  destroyed  by  a  m  major,  the  loss  must  fall  upon  the  pro- 
prietor when  it  occurred. 

Another  ground  taken  by  appellants  is,  that  contracts  for  the 
sale  of  slaves  made  since  1st  of  January,  1863,  are  void  upon  rea- 
sons of  public  policy.  I  do  not  understand  it  is  claimed  that  such 
contracts  are  founded  in  moral  turpitude,  but  that  they  are  opposed 
to  the  national  policy  and  institutions,  and  for  that  reason  should 
not  be  enforced.  It  is  a  general  rule  that  the  validity  of  a  contract 
is  to  be  determined  by  the  law  of  the  place  where  it  is  made.  If 
valid  there,  it  is  by  the  law  of  nations  held  valid  everywhere.  The 
exceptions  to  this  rule  are  found  in  those  cases  in  which  the  con- 
tract is  immoral  or  injurious  to  the  State  or  its  citizens.  Oon- 
tracts,  however,  for  the  sale  of  slaves,  entered  into  in  States  which 
allow  slavery,  are  enforced  in  countries  which  regard  slavery  as  con- 
trary to  the  principles  of  justice,  humanity,  and  natural  right. 
This  rule  is  founded  upon  the  idea  that  as  slavery  is  not  in  viola- 
tion of  the  general  laws  of  nations,  if  any  State  thinks  proper  to 
establish  and  continue  its  existence  by  its  own  laws,  every  State 
will  take  notice  of  and  give  effect  to  contracts  sanctioned  by  such 
laws.  There  are  numerous  decisions  in  support  of  this  principle. 
Thus,  in  Madrazo  v.  WiUes,  3  Bam.  &  Aid.  353,  5  Eng.  0.  L. 
313,  it  was  held,  that  a  foreigner  who  is  not  prohibited  by  the  laws 
of  his  own  country  from  carrying  on  the  slave  trade  may,  in  a 
British  court  of  justice,  recover  damages  sustained  by  him  by  rea- 
son of  the  wrongful  seizure  by  a  British  subject  of  a  cargo  of  slaves 
on  board  of  a  ship  employed  by  such  foreigner  in  carrying  on  the 
African  slave  trade.  It  was  so  held,  although  British  statutes  at 
the  time  denounced  the  traffic  as  inhuman  and  unchristian,  and 
inflicted  the  severest  penalties  upon  British  subjects  engaged  in  it^ 
Bbst,  J.,  with  whom  the  other  judge  concurred,  said  :  ''It  was 
impossible  to  say  the  slave  trade  was  contrary  to  the  law  of  nations. 
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Most  of  the  States  of  Ghristendom  had  consented  to  its  abolition; 
but  Spain  had  reserved  to  herself  a  right  of  carrying  it  on  in  that 
part  of  the  world  where  this  transaction  occurred.  Her  subjects 
could  not  be  legally  interrupted  in  buying  slaves  in  that  part  ef  the 
^obe,  and  have  a  right  to  appeal  to  the  justice  of  this  country  for 
any  injury  sustained  by  them  from  such  an  interruption."  And  in 
the  CommonweaUh  v.  Aves,  18  Pick.  193,  Chief  Justice  Shaw 
declares,  that  in  pursuance  of  a  well-known  maxim,  that  in  the 
construction  of  contracts  the  lex  lod  contractus  shall  govern,  if  a 
note  of  hand  made  in  New  Orleans  were  sued  on  in  Massachusetts, 
and  the  defense  should  be  that  it  was  a  bad  consideration,  or  with- 
out consideration,  because  given  for  the  price  of  a  slave  sold,  it  may 
well  be  admitted  that  such  a  defense  could  not  prevail,  because  the 
contract  was  a  legal  one  by  the  law  of  the  place  where  it  was  made. 
These  principles  apply  with  peculiar  force  to  contracts  for  the  sale 
of  slaves  entered  into  at  a  period  when  the  institution  was  recog-^ 
nized  and  protected  by  the  fundamental  laws,  and  sanctioned  by  the 
public  sentiment  of  the  State.  It  would  be  monstrous  to  hold  that 
a  contract,  perfectly  fair  and  legal  when  made,  can  become  illegal, 
or  be  held  contrary  to  public  policy,  by  reason  of  a  subsequent  alter- 
ation of  the  laws  and  constitution  of  the  State.  At  the  time  of  the 
purchase  in  this  case  slavery  was  still  an  established  institution 
of  Virginia,  recognized  and  sustained  both  by  the  Bichmond  and 
Wheeling  government.  Nor  was  its  existence  contrary  to  the  public 
policy  of  the  United  States  government.  It  still  prevailed  in  the 
States  claiming  to  be  loyal  to  that  government.  Congress  had  not 
attempted  to  interfere  with  it  anywhere.  Its  legislation  related 
only  to  such  slaves  individually  as  came  under  federal  control.  It 
is  true  that  the  proclamation  asserted  the  emancipation  of  all  the 
slaves  vnthin  the  designated  States.  In  this  respect,  as  has  been 
seen,  it  was  utterly  without  authority.  The  powers  therein  assumed 
were  not  conferred,  nor  were  they  confirmed  by  the  legislative 
department.  The  proclamation  was  issued  not  because  slavery  was 
believed,  or  even  asserted,  to  be  unjust  or  opposed  to  public  policy, 
but  avowedly  as  a  war  measure  —  a  military  necessity  essential  to 
the  success  of  the  federal  arms.  In  regions  of  country  under 
confederate  control  it  had  no  more  effect  than  a  manifesto  con-- 
6scating  all  the  real  and  personal  property  in  the  Southern 
States.  In  all  these  regions  slaves  were  treated  as  property 
by  the  laws,   by   the  government,   and   by   the  people.     They 
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weie  adminiBtered  by  exeouton;  they  were  sold  under  execntionfl 
and  decrees  of  ooorte;  they  passed  by  bequest  and  distribntion; 
they  were  the  subject  of  pnrchase  and  sale  amid  all  classes  of 
«ociety9  in  every  form  of  inyestment,  traffic  and  speculation.  It 
would  not  be  extravagant  to  say,  that  during  the  four  years'  war 
alone  the  investments  in  slaves  amounted  to  millions.  We  are  now 
told  that  public  policy  requires  the  courts  to  annul  any  and  every 
contract  entered  into  during  this  period,  based  upon  the  sale  of 
property  thus  recognized  and  sanctioned  for  generations  by  the 
sentiments,  the  laws  and  the  tastes  of  the  people  of  Virginia.  The 
proposition  involves,  in  my  judgment,  an  admission  derogatory  to 
our  wh<de  previous  history.  Notwithstanding  the  institution  was 
recognized  as  lawful  and  constitutional  by  both  State  and  federal 
government,  was  sustained  by  public  sentiment,  was  interwoven 
with  the  entire  framework  of  society,  and  was  believed  oy  men 
-eminent  for  wisdom  and  piety  to  be  in  accordance  with  the  prin- 
•ciples  of  religion,  humanity  and  justice;  notwithstanding  all  this, 
because  it  has  been  destroyed  by  paramount  force,  we  are  expected 
«ot  only  to  give  it  up  without  a  murmur,  but  to  surrender  all  our 
previous  convictions,  to  yield  our  faith  and  consciences  to  the  keep- 
ing  of  others,  and  henceforth  to  believe  that  slavery  was  wrong  in 
itself — a  curse  upon  our  country — a  moral  leprosy  which  corrupted 
the  2ife-blood  of  the  nation.  The  proposition  now  advanced  means 
this,  or  it  amounts  to  nothing.  If  slavery  was  lawful  —  if  it  was 
not  opposed  to  good  morals  and  national  honor — it  is  idle  to  say 
that  the  destruction  of  the  institution  can  impair  or  afFect  con- 
tracts made  during  the  period  of  its  legal  and  constitutional 
^existence. 

It  is  worthy  of  notice,  that  in  nearly  all  the  States  in  which  this 
'question  has  been  raised,  the  validity  of  this  class  of  contracts  has 
been  fully  sustained.  Georgia,  Arkansas  and  Louisiana  are  excep- 
tions. But  in  these  States  the  decisions  were  based  avowedly  upon 
the  provisions  in  their  State  constitutions,  prohibiting  the  courts 
from  rendering  judgment  of  recovery  in  such  cases.  The  supreme 
court  of  the  United  States  reversed  the  decisions  rendered  by  the 
Georgia  and  Arkansas  courts,  upon  the  ground  that  these  provisions 
impaired  the  obligation  of  contracts.  I  understand  three  of  the 
judges  dissented  upon  the  ground  the  contracts  were  void  upon 
reasons  of  public  policy.  A  large  majority  of  the  couit  sustained 
the  validity  of  the  obligations  given  for  the  purchase-money,  though 
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ihe  reasoning  of  the  conrt  on  this  branch  of  the  subject  is  net 
giyen.  It  was  argned,  howeyer,  that  as  the  purchaser  was  deprived 
of  his  slaves  by  the  act  of  the  State^  so  by  the  act  of  the  State  he 
should  be  relieved  of  the  obligation  to  pay  for  them.  The  gross 
injustice  of  the  government^  in  requiring  the  citizen  to  pay  for 
property  Ttrested  from  him  by  the  sovereign  power,  has  been 
strongly  pressed  upon  our  consideration.  In  the  first  place,  the 
emancipation  of  slaves  in  Virginia  was  not  the  act  of  the  State,  nor 
in  any  manner  effected  by  its  agency.  It  did  not  depend  upon, 
nor  was  it  the  result  of,  the  ratification  of  the  thirteenth  amend- 
ment by  the  State.  The  effect  of  that  amendment  was  merely  to 
prohibit  the  institution,  for  the  future,  in  Virginia.  The  slaves  in 
the  State  were  as  absolutely  free  at  the  close  of  the  war  without  as 
with  that  amendment.  They  were  emancipated  by  force  of  arms 
by  the  conquest  and  subjugation  of  the  south.  All  men  knew  the 
fact,  and  all  acquiesced  in  the  result.  The  State  is,  therefore,  not 
in  the  predicament  of  compelling  her  citizens  to  pay  for  property 
of  which  she  has  deprived  them. 

But  the  argument  upon  this  point  is  founded  upon  some  con- 
fusion of  ideas  in  respect  to  the  functions  of  the  judicial  and 
legislative  departments.  The  constitution  declares  that  the  citizen 
shall  not  be  deprived  of  his  property  without  due  process  of  law  ; 
nor  shall  private  property  be  taken  for  public  use  without  just 
compensation.  If,  however^by  an  act  of  sovereign  power,  private 
property  is  seized  and  confiscated,  the  question  of  compensation 
or  indemnity  is  addressed  not  to  the  judicial,  but  to  the  legislative 
department.  Whether  the  citizen  is  entitled  to  redress,  and  the 
measure  of  such  redress  involve  political  considerations  with  which 
the  courts  have  no  concern.  They  may  pronounce  the  act  of  seiz- 
ure unconstitutional,  and  they  may  decree  restitution  in  cases  fall- 
ing within  their  appropriate  jurisdiction.  But  they  cannot  annul 
a  contract  and  relieve  a  purchaser  of  his  obligation  to  pay,  because 
the  government,  by  usurpation  and  violence,  has  confiscated  the 
property  purchased,  without  making  just  compensation.  They  can 
no  more  discharge  an  obligation  to  pay  for  a  slave  emancipated  than 
for  a  horse,  or  any  other  chattel  taken  by  the  government  agents,  or 
seized  by  invading  armies.  The  purchaser  of  a  slave,  long  before  the 
war,  may,  with  equal  propriety,  claim  an  abatement  of  the  purchase- 
money,  upon  the  ground  of  a  failure  of  title  and  consideration  by  act 
of  the  government.    If  he  has  already  paid,  he  would,  for  the  sam« 
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reafion,  be  eqnaUy  entitled  to  recoyer  back  Buch  share  or  proportion  of 
the  purchafie-money  as  would  compensate  him  for  the  loss  sustained. 

To  these  results  we  are  ineyitably  conducted  by  the  proposition 
of  appellant's  counsel.  The  entire  aigument  is  based  upon  a  mis- 
conception of  the  effect  of  a  warranty.  Take  the  case  of  the  sale 
of  a  slaye  made  during  the  war,  with  the  usual  covenant  that  '^  he 
is  a  slaye  for  life."  What  is  the  effect  of  these  words  ?  iSimply 
that  the  negro  sold  had  then  no  yalid  claim  to  freedom^  with  either 
a  present  or  future  right  of  enjoyment ;  that  his  political  and  per- 
sonal sieUus  was  that  of  a  slaye,  under  the  constitution  and  laws  as 
they  then  existed.  The  vendor  did  not  mean  to  warrant  that  the 
laws  allowing  slavery  would  never  be  changed.  Whether  emancipa- 
tion was  effected  by  the  conquest  and  subjugation  of  the  South,  or 
by  operation  of  the  constitutional  amendment,  it  was  an  act  of 
supreme  power  —  of  sovereign  authority.  It  can  scarcely  be  sup- 
posed the  vendor  intended  to  give,  or  the  vendee  to  require,  a  war- 
ranty against  the  exercise  of  such  sovereign  authority.  It  was, 
doubtless,  upon  this  principle  the  case  of  Osborne  v.  Nicholson  was 
decided*  Here  the  plaintiff  sued  on  a  note  given  in  1861,  the  con- 
sideration of  which  was  a  negro  slave,  warranted  a  slave  for  life. 
Article  15,  section  14,  of  the  Constitution  of  Arkansas,  which  went 
into  operation  in  1868,  forbids  any  recovery  on  such  contracts,  and 
accordingly  the  supreme  court  of  that  State  gave  judgment  for  the 
defendant.  Upon  an  appeal  to  the  supreme  court  of  the  United 
States,  it  was  held  that  the  contract  being  valid  when  made,  was 
enforceable  in  the  courts,  and  that  the  emancipation  of  the  slave 
being  an  exercise  of  sovereign  power  by  the  State,  was  not  a  breach 
of  the  warranty,  and  did  not  invalidate  the  contract. 

Let  it  be  conceded,  however,  that  a  citizen  may  insure  against  the 
act  of  his  government.  It  is  not  to  be  presumed  that  he  intended 
to  do  so.  To  warrant  such  an  interpretation  of  the  contract,  the 
language  should  be  plain  and  unequivocal.  It  ought  to  appear  that 
he  had  reference  to  such  a  contingency.  To  construe  the  ordinary 
formulas  used  in  contracts  of  sale  as  constituting  such  warranty, 
would  be  to  violate  the  settled  rules  of  construction,  and  to  impose 
upon  the  vendor  a  liability  never  contemplated  by  either  of  the  par- 
ties. No  one  will  seriously  maintain  that  in  a  conveyance  of  real 
estate  a  warranty  of  title  or  covenant  for  quiet  enjoyment,  will  be 
held  to  be  broken  by  the  exercise  of  the  right  of  domain  on  the  part 
of  the  State.     The  reason  is,  that,  in  the  sale  and  purchase  of  prop- 
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erty,  parties  are  presamed  to  contract  with  reference  and  in  sub- 
ordination to  the  sovereign  authority  to  divest  the  title  of  the  owner 
when  the  public  interests  require  it  Such  conditions  are  always 
implied  in  every  sale,  and  must  be  presumed  to  be  known  to  all, 
and  recognized  by  all,  and  are,  theref ore,  never  inscribed  in  tho 
agreement  of  the  contracting  parties.  Whether  the  power  in  any 
ease  has  been  constitutionally  exercised  or  not;  whettier  the  prop- 
erty of  the  citizen  has  been  arbitrarily  wrested  from  him  by  vio- 
lence and  wrong  without  compensation,  are  questions  between  him 
and  the  government.  They  cannot  affect  or  alter  the  liability  of 
the  vendor  and  convert  his  warranty  into  a  policy  of  insurance 
against  the  act  of  the  government 

These  considerations  apply  with  peculiar  force  to  the  sale  of  slaves 
after  the  date  of  President  Lincoln's  proclamation.  After  that 
period  it  was  well  understood  in  the  south,  that  the  success  of  the 
Federal  arms  would  be  the  doom  of  slavery.  All  classes  of  socieiy 
appreciated  this  peril  to  which  they  were  exposed.  Parties  bought 
and  sold  and  partitioned  estates  in  view  of  this  contingency.  With 
many  confident  in  the  expectation  of  ultimate  success,  this  species 
of  property  was  considered  the  best  investment  which  could  be 
made.  By  others  who  held  to  the  idea  that  when  the  cause  was 
lost  all  else  was  lost  worth  having,  slave  property  was  regarded  as 
safe  and  valuable  as  any  other  in  tho  States  south.  Others  again 
made  large  purchases  from  the  necessities  of  their  position  or  a 
desire  for  speculation  and  gain.  Whatever  may  have  been  the 
motives  of  purchasers,  it  is  impossible  to  say  that  either  party 
understood  that  the  loss  of  the  slaves  by  the  results  of  the  war 
would  affect  the  obligation  of  the  contract.  If  it  was  so  under- 
stood it  was  expressed  in  the  agreement  by  words  of  plain  and  unam- 
biguous import  These  considerations,  it  seems  to  me,  effectually 
dispose  of  the  argument  in  respect  to  the  failure  of  consideration. 
If  there  has  been  such  failure,  it  was  not  because  of  any  defect  in 
the  title  of  the  vendor  at  the  time  of  sale.  It  is  the  title  of  the  pur- 
chaser that  was  destroyed,  not  that  of  the  seller.  If  the  slave  had 
escaped,  or  had  been  taken  from  the  possession  of  the  purchaser  by 
superior  numbers  within  a  short  period  after  the  sale,  the  result 
would  have  been  the  same.  In  either  case  the  purchaser  acquired 
all  he  contracted  for,  but  his  enjoyment  was  not  commensurate  with 
his  expectations.  His  title  was  perfect,  but  it  furnished  no  seen* 
rity  against  the  might  of  conquering  armias. 
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In  the  present  case  there  cannot  be  the  shadow  of  a  difficnltj. 
The  slaves  were  purchased  at  a  judicial  sale,  as  to  which  the  doc- 
trine of  caveat  emptor  applies  in  all  its  strictness.  The  appellants 
purchased  with  full  knowledge  of  all  the  facts,  and  they  assumed 
all  the  risks  attending  the  acquisition  of  this  species  of  property  in 
the  then  existing  condition  of  the  country.  The  appellant's  intes- 
tate was  one  of  the  parties  plaintiffs  in  this  suit,  asking  for  a  sale 
of  the  slaves  upon  the  ground  that  partition  could  not  be  conven- 
iently made.  The  appellees  were  infants  and  non-residents  at  the 
time,  taking  no  part  in  the  suit,  and  probably  ignorant  of  its  exist- 
ence. In  no  view  can  they  be  held  responsible  for  the  loss  sustained 
by  the  purchaser.  I  think,  therefore,  the  circuit  court  did  not 
err  in  refusing  to  vacate  the  bonds  executed  by  appellant's  intestate 
for  the  price  of  the  slaves  sold  under  the  decree  of  September,  1863. 

Although  not  entitled  to  all  the  relief  asked  for  by  him,  the 
appellant  has  the  right  to  have  adjudicated  the  question  as  to  the 
amount  actually  due  by  his  intestate  upon  said  bonds.  It  is  true 
that  judgments  have  been  recovered  thereon.  The  suit,  however, 
is  still  pending  in  the  chancery  court,  which  has  complete  juris- 
diction to  ascertain  and  settle  the  rights  of  all  the  parties  before  the 
court.  It  cannot  be  precluded  from  so  doing  by  the  fact  of  the 
rendition  of  judgments  upon  the  bonds  given  by  the  purchaser 
under  its  own  decree.  It  is  claimed  by  the  appellant,  that  con- 
tracts were  entered  into  with  reference  to  Confederate  States 
treasury  notes  as  a  standard  of  value,  and  the  bonds  are  payable  in 
that  currency;  and  this  is  denied  by  the  appellee. 

As  the  latter  have  the  evidence  afforded  by  a  judgment  in  their 
favor,  and  as  there  is  no  positive  proof  in  the  record  showing  the 
kind  of  currency  stipulated  to  be  paid,  or  with  reference  to  which 
the  purchase  was  made,  it  would  be  premature  in  this  court  to 
undertake  now  to  decide  these  matters  of  controversy.  The  appel- 
lant should,  however,  have  an  opportunity  of  establishing  this 
ground  of  defense.  As  this  point  was  not  distinctly  presented  in 
the  court,  nor  any  claim  to  relief  based  upon  it,  this  court  can  only 
affirm  the  decree  with  costs,  with  directions  that  an  inquiry  be 
instituted  in  the  circuit  court,  if  desired  by  either  of  the  parties,  as 
to  the  kind  of  currency  in  which  the  bonds  are  payable,  or  witJi 
reference  to  which  they  were  entered  into  as  a  standaj*d  of  value. 

Decree  affirmed. 
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(aanU.484.) 
BMnoval  of  catue  flrom  State  to  Fdderal  oourt$. 

In  an  action  pending  in  a  State  court,  in  wliidi  some  of  the  plaintiffa  were  non- 
residents of  the  State  and  the  others  residents,  the  non-residents  moYed  to 
haye  the  cause  removed  into  the  United  States  circuit  court  under  act  of 
congress  of  March  2, 1867.    Held,  tliat  the  cause  could  not  be  removed. 

iL  cause  cannot  be  removed  from  a  State  to  a  Federal  court,  pending  an  appeal 
from  a  decree  upon  the  merits.    (See  note,  p.  545.) 

The  motions  were  made  in  two  suits  in  equity — Beery  against 
Irick  and  Bushong  against  Newton — commenced  in  the  circuit 
court  of  Augusta.  Some  of  the  plaintiffs  in  both  suits  were  resi- 
dents of  Virginia,  while  the  others  were  not.  A  final  decree  in 
both  cases  was  made  in  the  circuit  court,  and  an  appeal  was  taken 
by  the  plaintifis  in  one  case  and  by  the  defendants  in  the  other. 
Pending  the  appeal  the  non-resident  plaintiffs  moved  to  haye  the 
cause  transferred  into  the  United  States  circuit  court. 

Mr.  FuUz,  for  the  motion. 

SAeffey  &  Bumgardner,  Baldwin  &  Cochran^  opposed. 

Ohbistiak,  J.  In  these  two  causes  a  motion  is  submitted  by 
certain  non-resident  parties  (in  the  first-named  cause,  by  one  of  the 
appellants,  and  the  other  by  three  of  the  appellees),  to  remove  them 
from  this  court,  where  they  are  now  pending  upon  appeals,  to  the 
circuit  court  of  the  United  States  for  this  district. 

The  application  for  removal  is  made  under  the  act  of  congress 
of  March  2,  1867.  "  The  act  of  July  27,  1866,  for  the  removal  ol 
causes  from  State  courts  is  hereby  amended  as  follows:  That  where 
a  suit  is  pending,  or  may  hereafter  be  brought,  in  any  State  court, 
in  which  there  is  a  controversy  between  a  citizen  of  the  State  in 
which  the  suit  is  brought  and  a  citizen  of  another  State,  and  the 
matter  in  dispute  exceeds  the  sum  of  $500,  exclusive  of  oosti^ 
such  citizen  of  another  State,  whether  he  be  plaintiff  or  defend** 
ant,  if   he  will  make  and  file  in  such  State  court  an  affidavit 
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stating  that  he  has  reason  to  and  does  believe,  that  from  prejudice 
or  local  influence  he  will  not  be  able  to  obtain  justice  in  such  State 
court,  may,  at  any  time  before  (he  final  hearing  or  trial  of  the  euity 
file  a  petition  in  such  State  court,  for  the  removal  of  the  suit  into 
the  next  circuit  court  of  the  United  States  to  be  held  in  the  dis- 
trict where  the  suit  is  pending,  and  offer  good  and  sufficient  security 
for  his  entering  in  such  court  on  the  first  day  of  its  session  copies 
of  all  process,  pleadings,  depositions,  testimony  and  other  proceed- 
ings in  said  court,  and  doing  other  such  appropriate  acts  as,  by  the 
act  to  which  this  is  amendatory,  are  required  to  be  done  upon  the 
removal  of  a  suit  into  the  United  States  court ;  and  it  shall  there- 
upon be  the  duty  of  the  State  court  to  accept  the  surety,  and  pro- 
ceed no  further  in  the  suit ;  and  the  said  copies  being  entered  as 
aforesaid  in  such  court  of  the  United  States,  the  suit  shall  there 
proceed  in  the  same  manner  as  if  it  had  been  brought  there  by 
original  process/' 

If  the  petitioners  in  the  cases  before  us  have  brought  themselves 
within  the  provisions  of  this  statute;  if,  in  other  words,  they  afe 
such  parties  as  the  statute  describes,  and  this  tribunal  in  such  a 
State  court  as  is  referred  to,  in  its  terms,  then  it  is  a  matter  of 
riglit  to  the  petitioners  to  have  their  cause  removed  to  the  circuit 
coui*t  of  the  United  States  ;  and  this  court  has  no  discretion  on  the 
subject.  To  determine  these  questions,  it  becomes  necessaiy  to 
inquire  into  and  ascertain  the  true  construction  of  the  act  of  con- 
gress of  March  2,  1867,  and  those  acts  of  which  it  is  amendatory. 

The  jurisdiction  of  the  Federal  courts  is  clearly  defined  by  the 
constitution  of  the  United  States  and  the  laws  of  congress,  and  it  is 
a  proposition  too  clear  to  admit  of  argument  or  doubt  that  no  cause 
can  be  removed  into  the  Federal  courts  from  a  State  court  except  it 
be  a  cause  of  which,  from  the  relation  of  the  parties  or  the  subject- 
matter  of  the  controversy  the  Federal  court  could  have  originally 
taken  the  jurisdiction. 

It  is  perfectly  obvious  that  no  suit  can  be  removed  to  the  national 
courts  which  might  not  by  the  constitution  of  the  United  States 
have  been  originally  commenced  in  one  of  these  courts.  It  was 
never  intended  by  the  act  of  congress  known  as  the  judiciary  act, 
and  the  acts  amendatory  thereof,  to  extend  the  jurisdiction  of  these 
courts  over  causes  brought  before  them  on  removal  beyond  the 
imits  prescribed  to  their  original  jurisdiction;  and  such  is  the  judi* 
cial  construction  which  has  uniformly  been  given  to  fliese  statute!. 
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It  may,  therefore,  be  safely  assumed,  that  all  the  decisions  affecting 
the  original  jurisdiction  of  the  United  States  courts,  in  the  classes  of 
cases  which  may  be  removed,  are  equally  applicable  to  them  as  the 
subjects  of  remoTal.  Conkling's  Treatise,  177,  and  cases  there 
cited. 

It  is  too  well  settled  to  require  a  citation  of  authorities  to  support 
the  proposition,  that  where  the  jurisdiction  of  the  United  States 
courts  depends  upon  the  citizenship  of  the  parties,  all  the  plaintiiZs 
must  be  competent  to  sue  and  all  the  defendants  to  be  sued  in  said 
courts. 

The  expression  used  in  the  judiciary  act,  ^^or  where  the  suit  is 
between  a  citizen  of  the  State  where  the  suit  is  brought  and  a  citi- 
zen of  another  State,"  means,  obyiously,  that  each  distinct  interest 
should  be  represented  by  persons,  all  of  whom  are  entitled  to  sue  or 
may  be  sued  in  the  Federal  courts;  that  is,  when  the  interest  is 
joint,  each  of  the  persons  concerned  in  the  interest  must  be  compe- 
tent to  sue  or  be  sued  in  those  courts.  Strawbridge  y.  Ourtiss,  3 
Cranch,  267;  Corporation  of  New  Orleans  v.  Winter  et  al.,  1 
Wheat,  91;  Wicliffe  v.  Bve,  17  How.  (U.  S.)  468;  Moffat  v.  Saleg,  2 
Paine,  103. 

In  both  of  the  cases  which  are  now  sought  to  be  removed  to  the 
circuit  court  of  the  United  States,  a  part  of  the  plaintiffs  are  citi- 
zens of  other  States  and  part  are  citizens  of  Virginia.  In  the  case 
of  Beery  v.  Irick^  one  of  six  plaintiffs  is  a  citizen  of  the  State  of 
Indiana  and  the  remaining  five  are  citizens  of  Virginia. 

The  interests  of  these  plaintiffs  in  both  cases  are  so  blended  and 
tied  up  together,  and  so  connected  with  the  interests  of  the  defend- 
ants in  the  two  chancery  causes  respectively,  in  which  they  are  all 
made  parties,  that  it  is  impossible  that  their  rights  can  be  adjudi- 
cated without  having  all  the  parties  before  the  same  tribunal.  It  is 
obvious,  therefore,  that  in  neither  case  could  the  Federal  courts  take 
original  jurisdiction,  because  they  are  both  cases  where  the  jurisdic- 
tion depends  altogether  on  the  citizenship  of  the  parties,  and  a  part 
of  the  plaintiffs  are  citizens  of  Virginia,  and  a  part  citizens  of  other 
States;  and  it  is  manifest  their  interests  cannot  be  separated. 

If,  therefore,  the  motion  now  made  here  in  the  appellate  court 
had  been  made  in  the  courts  below  (circuit  courts  of  Bockingham 
and  Augusta),  and  before  the  final  hearing,  it  ought  not  to  haiie 
been  entertained,  because  the  cases  were  not  such  as  could  have 
keen  originally  brought  in  the  circuit  courts  of  the  United  States. 
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Huibard,  &ie.,  y.  ITorthem  IL  IL  Co.,  3  Blatohl  84;  S.  0.,  25  Vt 
715;  Wilson  y.  Blodgd,  4  McLean,  363;  FUk  y.  Chicago,  $U.,  R.  IL 
Co.,  53  Barb.  472. 

In  the  last-named  case  it  was  distinotly  decided  that  **  unless  aU 
the  plaintifh  are  citizens  of  the  State  in  whose  court  the  suit  is 
brought,  and  all  the  defendants  citizens  of  a  State  other  than  that, 
the  case  cannot  be  remoyed  to  the  United  States  court" 

But  in  flie  cases  before  us,  there  was  a  final  decree  by  the  court 
below,  and  no  motion  was  submitted  for  a  remoyal  while  pend- 
ing in  that  court  But  the  motion  is  made  here  in  the  appellate 
court,  for  the  first  time,  after  a  final  hearing  of  the  causes  in  the 
court  below.  In  the  one  case  there  was  a  decree  in  fayor  of  the 
petitioner,  in  the  oflier,  a  decree  against  the  parties  asking  for 
remoyal. 

If  the  cases  before  us  were  such  cases  as  could  be  remoyed  at  any 
stage  of  the  proceedings  to  the  circuit  court  of  the  United  States, 
it  is  clear  that  the  motion  comes  too  late  when  made  in  the  supreme 
appellate  tribunal  of  the  State.  The  act  proyides  that  the  non- 
resident  party  to  a  suit  in  a  State  court  between  a  citizen  of  that 
State  and  a  citizen  of  another  State,  shall  be  entitled  to  a  removal 
of  his  cause  to  the  next  circuit  court  of  the  United  States,  to  be 
held  in  the  district  where  the  suit  is  pending,  on  making  the  proper 
application  *^  at  any  time  before  the  final  hearing  or  trial  of  the 
suit" 

The  question  we  have  to  consider  is  (admitting  for  the  time  that 
it  is  a  proper  case  for  a  remoyal),  was  the  application  made  before 
the  ^*  final  hearing  or  trial,  within  the  meaning  and  intent  of  the 
statute. 

i?he  word  ^^  final "  applies  to  and  qualifies  the  word  ^'  hearing,"  and 
not  the  word  "trial."  In  the  act  of  1866,  the  language  is  "before 
trial  or  final  hearing."  The  transposition  of  the  words  in  the  act 
of  1867  was  probably  accidental,  and  not  affecting,  nor  designed  to 
affect,  any  change  in  the  meaning.  The  words  "  final  hearing  "  are 
ordinarily  applied  to  cases  in  equity,  while  the  word  "trial"  is 
applied  to  actions  at  law.  The  obyious  and  unmistakable  intention 
of  the  statute  was  to  require  a  party  desiring  a  remoyal  to  do  so  before 
trials  in  action  at  law,  and  before  a  final  hearing  in  suits  in  equity. 
In  the  language  of  the  court,  in  Akerly  y.  Vilas,  1  Abb.  U.  S.  Dist 
Gt  293:  "The  reason  and  justice  of  this  construction  are  appar* 
ent     Only  the  non-resident  can  apply  for  it     And  it  would  cod 
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■tiinte  the  yery  essence  of  injustice  to  give  him  the  right  to  experi- 
ment upon  the  decisions  of  the  State  tribunals^  obtaining  those 
which,  if  in  his  fayor,  would  be  binding  and  conclusiye  upon  the 
other  pariijy  but  which,  if  against  himself,  he  could  repudiate  aad 
take  his  chances  again  in  a  new  tribunal.  The  statute  did  not 
intend  to  provide  for  any  such  wrong;  but,  on  the  contrary,  clearly 
designed  to  exclude  the  possibility  of  it  by  requiring  the  application 
to  be  made  before  trial  or  final  hearing.''    Id.  293,  294. 

It  follows,  therefore,  that  if  the  application  for  removal  had  been 
made  in  the  court  below  after  the  decrees  were  pronounced,  adjudi- 
cating the  rights  of  the  parties  and  settling  the  merits  of  the  con- 
troversy, such  a  motion  could  not  have  been  entertained  under  the 
express  terms  of  the  statute.  Is  the  case  different  because  these 
decrees  have  been  superseded  and  brought  before  this  court  for 
review  on  appeal  ?  We  think  not.  There  has  been  a  final  hearing . 
of  the  cases  in  the  court  below.  They  are  here  for  review,  and  the 
question  before  this  court  is,  shall  these  final  decrees  be  reversed 
or  affirmed  ?  If  they  can  be  now  removed  to  the  circuit  court  of 
the  United  States,  the  same  questions  vrill  be  presented  to  that 
court,  and  the  circuit  court  of  the  United  States  must  either  review 
the  cases  upon  the  records  as  they  stand  upon  the  docket  of  thi9 
court,  and  determine  whether  the  decrees  shall  be  reversed  or 
affirmed,  or  it  must  set  aside  the  decrees  of  the  State  court,  and 
try  the  cases  de  novo  in  the  Federal  court.  If  the  theory  of  the 
learned  counsel  for  the  petitioners  be  true,  the  Federal  court  must 
take  one  or  the  other  course.  He  does  not  tell  us  which.  We 
think  it  can  take  neither.  It  never  was  the  object  of  the  statute  to 
provide  for  a  review  of  the  decisions  of  a  State  court,  but  simply 
for  the  exercise  of  an  election  by  a  party  to  a  suit  in  a  State  court 
to  transfer  it  to  another  court  of  original  jurisdiction  for  trial. 
The  design  manifestly  was  to  authorize  an  election  between  the  two 
tribunals,  not  to  give  him  a  chance  at  both.  Any  other  construc- 
tion would  be  to  confer  upon  the  Federal  courts,  whose  jurisdiction 
is  carefully  limited  by  the  constitution  of  the  United  States,  an 
extraordinary  and  incongruous  appellate  jurisdiction,  by  which  the 
judgment  or  decree  of  a  State  court,  solemnly  pronounced  in  a  case 
where  it  had  the  undoubted  jurisdiction,  could  be  reviewed,  reversed 
and  annulled  by  a  Federal  court 

Such  a  construction  would  permit  a  party  who  has  deliberatelj 
chosen  his  tribunal,  after  years  of  litigation  in  a  State  court,  where 
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the  decision,  if  in  his  fayor,  would  bind  the  other  party,  if  against 
him,  to  take  another  chance  in  another  forum,  to  repudiate  the 
authority  of  the  tribunal  he  has  chosen,  after  a  final  hearing  of  his 
cause,  by  invoking  the  aid  of  another  State  court,  the  supreme 
appellate  court,  to  enable  him  to  get  his  cause  before  a  Federal 
court 

In  one  of  the  cases  before  us  the  non-resident  petitioner  had 
failed  in  the  court  below  upon  the  final  hearing  of  his  cause,  and 
there  was  a  decree  against  him.  It  will  be  conceded  by  his  own 
counsel  that  he  could  not  theriy  without  obtaining  an  appeal,  have 
removed  the  cause  to  the  Federal  court  It  was  too  late  by  the 
express  terms  of  the  statute.  He  then  invokes  the  aid  of  this  court, 
upon  the  ground  that  the  decree  against  him  was  erroneous.  An 
appeal  is  allowed  him  by  this  court,  or  one  of  its  judges;  and  there- 
upon he  files  his  petition  and  affidavit  that  ''he  has  reason  to 
believe,  and  does  believe,  that  from  prejudice  or  local  influence  he 
will  not  be  able  to  obtain  justice  **  from  this  court,  whose  appellate 
power  has  been  invoked,  and  granted,  to  relieve  him  against  a 
decree  which  he  complains  is  erroneous.  If  the  appeal  had  not 
been  allowed,  the  case,  confessedly,  would  have  been  at  an  end,  and 
could  not  have  been  removed  to  the  Federal  court  He  prays  an 
appeal,  ostensibly  that  the  decree  may  be  reviewed  and  reversed  by 
this  court,  and  when  he  obtains  it,  he  seeks  to  make  this  court  the 
supreme  appellate  tribunal  of  the  State,  the  mere  conduit  through 
which  he  may  travel  to  a  Federal  court  Such  a  course  is  unwar- 
ranted by  any  law,  by  any  decision  of  any  court,  State  or  Federal, 
and  is  in  conflict  with  the  express  terms  of  the  act  of  congress 
which,  in  effect,  declares  that  no  case  shall  be  removed  from  the 
State  courts  to  the  Federal  courts  afUr  trial  and  final  hearing. 

Such  a  course  of  practice  would  be  to  substitute  the  circuit  court 
of  the  United  States,  as  an  appellate  court  to  the  circuit  of  the 
State,  in  the  place. of  that  supreme  appellate  court  constituted  by 
the  constitution  and  laws  of  this  State  as  the  court  of  the  last  resort 
Such  unprecedented  and  dangerous  jurisdiction  in  the  Federal 
courts  will  never  be  recognized  by  this  court,  unless  the  very  letter 
of  the  law  imperatively  requires  it,  and  unless  such  law,  if  enacted 
by  congress,  shall  be  declared  by  the  supreme  court  of  the  United 
States  to  be  consonant  with  the  constitution  of  the  United  States, 
which  expressly  limits  the  jurisdiction  of  the  Federal  courts. 
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We  are  of  opinion  that  the  motions  for  remoTal  in  both  oases  be 
OTermled. 

NonL  ~The  Sapreme  Ooait  of  the  United  SUtes  decided  in  the  ^  Sewing  Maohlne 
OomiMUiieB  OMe  "  9  Alb.  Law  Jour.  SOB*  not  jet  reported  In  the  regula.**  aeries)  that  to 
effect  the  removal  of  a  cause  from  a  State  to  a  Federal  court,  under  the  acts  of  con* 
greaa  for  that  purpose,  all  of  the  plaintiffs  or  all  of  the  defendants,  ss  the  case  may  be^ 
must  be  non-residents,  and  must  Join  in  the  petition  for  the  removaL 

The  opinion  in  that  case  is  of  such  general  interest  and  importance  that  we  give  it 
InfuU. 

The  action  was  brought  by  the  Florence  Sewing  Machine  Company,  a  Massachusetts 
corporation,  in  the  supreme  Judicial  court  of  that  State,  against  the  other  companies, 
to  recover  certain  sums  of  money.  The  Grover  ft  BalLer  Company  was  a  Massachusetts 
oorporatlon  alBo»  but  the  other  defendant  corporations  were  foreign*  The  defendants 
applied  for  a  removal  of  the  cause  to  the  circuit  court  of  the  United  States.  The  court 
below  held  that  one  of  the  defendants  being  a  resident  of  the  State  with  the  plaintiffs, 
the  removal  was  not  authorised. 

Mr.  Justice  Cuivord  delivered  the  opinion  of  the  court.  Original  cognixance  of  all 
suits  of  a  civil  nature,  at  common  law  or  In  equity.  Is  given  to  the  circuit  courts  by  the 
eleventh  section  of  the  judiciary  act,  concurrent  with  the  courts  of  the  several  States, 
where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  $800 
*  *  *  and  an  alien  Is  a  party,  or  the  suit  is  between  a  dtixen  of  the  State  where  the 
suit  Is  brought  and  a  citizen  of  another  State,  subject,  however,  to  the  restriction  that 
no  dvil  suit  shall  be  brought  before  any  circuit  court  against  any  inhabitant  of  the 
United  States,  by  any  original  process,  In  any  other  district  than  that  whereof  he  Is  an 
inhabitant  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ.  1  Stat,  at 
Large,  78. 

Suits  commenced  in  a  State  court  against  an  alien,  or  by  a  citizen  of  the  State  In 
which  the  suit  Is  brought  against  a  citizen  of  another  State,  may,  under  the  twelfth 
section  of  the  same  act,  be  removed  for  trial  by  the  defendant  into  the  circuit  court 
fo:  the  same  district.  If  the  matter  In  dispute  exceeds  the  sum  or  value  of  $800 :  pro- 
vided the  defendant  flie  a  petition  requesting  such  removal  at  the  time  of  entering  his 
appearance  in  the  State  court,  and  offer  good  and  sufficient  surety  that  he  will  enter 
copies  of  the  process  against  him  in  such  circuit  court  on  the  first  day  of  Its  next  ses- 
sion, and  for  his  appearance,  and  that  he  will  give  special  bail  In  the  case  If  such  ball 
would  be  requisite  in  the  State  court.    1  id.  70. 

Jurisdiction  In  such  a  case  is  concurrent  between  the  proper  State  court  and  the  cir- 
cuit court  for  the  same  district,  and  the  provision  Is  that  such  a  suit,  if  commenced  In 
the  State  court,  may  be  removed  by  the  defendant  for  trial  into  the  circuit  court,  sub- 
ject to  the  conditions  before  mentioned,  the  privilege  being  given  to  the  defendant 
only,  as  the  plaintiff,  when  he  institutes  his  suit,  may  elect  in  which  of  the  two  con- 
current Jurisdictions  he  prefers  to  go  to  trial. 

These  expressions  In  the  act  of  conRrees,  where  an  alien  la  a  party,  or  the  suit  Is 
between  a  citizen  of  a  State  where  the  suit  la  brought  and  a  citizen  of  another  State, 
says  Mabshall,  Oh.  J.,  the  court  understands  to  mean  that  each  distinct  interest 
should  be  represented  by  persons  all  of  whom  are  entitled  to  sue  or  maybe  sued  In  the 
Federal  courts ;  or.  In  other  words,  that  where  the  Interest  Is  joint,  each  of  the  per* 
sons  concerned  In  that  interest  must  be  competent  to  sue  or  be  liable  to  be  sued  In  the 
court  to  which  the  suit  Is  removed.  Strawbrldge  et  ok  v.  Curtis  et  ol.,  8  Granch,  887 ; 
Omoay  V.  Taylor^  8  Pet.  664 ;  Curtis*  Com.,  8  75. 

All  of  the  complainants  In  that  case  were  citizens  of  Massachusetts,  and  so  were  all 
of  the  respondents,  except  one,  who,  it  was  admitted,  was  a  citizen  of  Vermont.  Due 
service  was  made  upon  the  resident  respondents,  and  the  resord  showed  that  the  aub- 
pcena  bad  also  been  served  upon  the  other  respondent  In  the  State  where  he  resided. 
Want  of  Jurisdiction  was  set  up  by  the  respondents  in  the  circuit  court,  and  the  Judge 
presiding  in  the  circuit  court  entered  a  decree  dismissing  the  bill  of  complaint.  Appeal 
waa  talcen  to  the  auprerae  court,  and  the  supreme  court  unanimously  affirmed  the 
deorae  of  the  circuit  court. 
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Itopeated  deotolom  hvn  tinea  baen  made  by  this  oourt  aod  hf  muiy  other 
Bute  and  Federal  to  the  MUDe  effeet.  Prior  to  the  oaee  of  ItoOrcMd  t.  IMun^  t  How. 
ttO,  it  had  frequently  been  held  by  this  ooort  that  a  corporation  acgregate,  tseuch, 
not  properly  Included  in  the  word  "*  citlsen/*  aa  used  in  the  Judiciary  act,  and  ooi 
quently  that  such  a  oorporatlon.  If  regarded  merely  aa  an  artlllclal  being,  oould  not  too 
in  the  Federal  oourta,  yet  the  court  decided,  In  leTeral  caaea,  that  the  court  would 
loua  beyond  the  corporate  character  of  euch  an  anillclal  being  to  the  Indlvlduala  of 
whom  It  waa  compoaed,  and  If  it  appeared  that  they  were  cittsena  of  a  different  8tat« 
from  the  party  aued,  that  the  eult,  whether  an  action  at  law  or  a  eult  In  equity,  could 
be  maintained  In  the  proper  circuit  court. 

Gaaee  of  that  detorlptlon  are  quite  numeroua,  and  yet,  In  all  of  them,  It  waa  held  by 
thia  court  that  all  of  the  oorporatora  muat  be  dtliena  of  a  different  State  from  the 
party  aued,  elae  the  Jurladictlon  could  not  be  auitained.  U,  8.  Bank  v.  DeMOuSi  d 
Oranch, ei;  BaaroadBank  v.  Skieomh,  14 Pet. 68:  Irvine  ▼. XotDry, Id. 209;  Br0lO¥mjitw. 
Bofilcild.SW:  »rettv.jlurDniOttv,tWalLia. 

Corporations,  It  is  true,  are  now  regarded  by  this  court  ss  Inhabltanta  of  the  State  bf 
irhloh  they  are  created  and  In  which  they  transact  their  corporate  bualness,  and  It  Is 
also  held  that  a  corporation  Is  capable  of  being  tmated  as  a  citlsen  for  all  purposes  of 
suing  and  being  sued  In  a  circuit  court,  but  the  rule  aa  modified,  in  that  regard,  does  not 
diminish  the  authority  of  thoae  cases  aa  precedents,  to  show  that  by  the  true  constmo- 
tlon  of  the  Judiciary  act  It  reqvlrea  that  each  of  the  plaintlflli,  if  the  totersst  be  Joint* 
must  be  competent  to  sue  each  of  the  defendants  in  the  olrouit  court  to  wistaln  the 
Jurisdiction  under  the  elCTenth  section  of  that  act.  ManhaU  t.  BaiOroadt  16  How.  SK ; 
BaOroad  t.  Ifheelar,  1  Black,  MB ;  Drawbridge  Co,  t.  Shepherd^  SO  How.  867 ;  S.  0L,21  Id. 
112;  Otxri Oo. ▼.filateVord. U  WalL  178. 

Certain  aums  of  money.  It  Is  alleged,  In  excesa  of  what  oould  properly  be  exacted  by 
the  defendant  corporations,  had  been  paid  to  thoae  corporations  by  the  pUdntlffb,  and 
the  corporation  defendants  refusing  to  refund  the  amount  of  such  alleged  excess  the 
corporation  plalntllte  Instituted  an  action  at  law.  In  the  supreme  Judicial  court  of  tho 
State,  against  the  corporation  defendants,  to  recover  back  the  amount  of  the  alleged 
oferpaymenta. 

Patent  rights.  Is  seems,  are  owned  by  the  three  corporation  defendanta,  for  the 
exdusWe  prlyllege  to  ooDStruct,  use  and  vend  certain  patent  sewing  machlnea,  and 
the  Inference  Is  that  the  corporation  plaintiffs  are  or  have  been  Uoenaees  of  the  cor- 
poration defendants.  What  the  precise  terms  of  the  license  are  or  were  does  not  very 
satlafaotorily  appear,  but  It  may  be  inferred  that  the  plaintiffs  covenanted  to  pay  to 
the  defendants  a  certain  patent  rent  or  tariff  for  the  use  of  the  patent  rlj^t  aubject 
to  be  reduced  In  amount  in  case  the  defendanta  granted  licenses  to  other  partlee  at  a 
lower  rate,  and  the  charge  is  that  the  defendants  did  grant  licenses  to  others  at  a  lowei 
rate  without  making  to  the  plaintiffs  the  stipulated  reduction ;  that  the  corporation 
defendants  have  ever  since  exacted  the  higher  patent  fee  or  tariff  In  violation  of  the 
terms  of  the  license. 

Payments  having  been  made  the  plaintiffs  commenced  this  suit  to  recover  back  the 
amount.  They  Joined  as  defendants  the  Qrover  ft  Baker  Sewing  Machine  Company, 
which  is  a  corporation  established  under  the  laws  of  Massachusetts ;  the  Wheeler  M 
Wilson  Manufacturing  Company,  which  Is  a  corporation  established  under  the  laws 
of  Connecticut;  and  the  Singer  Manufacturing  Company,  which  Is  a  corporation 
establlahed  under  the  laws  of  New  York.  Seasonable  appearance  was  entered  by  the 
company  first  named  at  the  return  term,  and  they  filed  an  answer  within  the  time 
required  by  the  rules  of  the  court.  NelUier  of  the  other  corporation  defendanta 
entered  a  general  appearance  ai  the  return  term,  but  the  plaintiffs  caused  an  ordar  of 
notice  to  issue  to  those  corporations  respectively  to  appear  at  the  next  term  of  the 
court,  and  aubsequently  filed  proof  that  the  order  of  notice  was  duly  served  ty  pubU- 
«ation. 

By  the  return  of  the  marshal,  it  appean  that  personal  property  of  those  respective 
eorporatlons  waa  attached  on  the  original  proceis,  and  the  plaintiffs  claim  that  by 
virtue  of  the  attachment  and  the  due  service  of  the  order  of  notice  the  State  court 
acquired  Jurisdiction  of  all  the  parties.    Subsequentlv,  however,  both  of  the  lon-roAl- 
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dent  oorporatloDS  appeared  and,  baTtng  obtained  leave  of  the  court  for  the  purpoae, 
filed  their  answen  to  the  aotion,  and  on  the  aame  day  they  filed  their  aerera. 
petitions  for  the  removal  of  the  cause  for  trial  to  the  circuit  court  for  that 
district.  Bai)h  of  the  petltloDs  was  accompanied  by  an  aflldayit  executed  by  the 
president  of  the  company,  and  by  a  bond  of  the  company  in  usual  form  as  requ^^ed  by 
law  in  such  a  case.  Heariog  was  had  and  the  State  court  refused  to  grant  the  prayer 
of  the  respective  petitions,  and  directed  that  the  parties  should  proceed  to  trial,  ta 
which  rulings  the  defendants  then  and  there  excepted,  and  the  verdict  and  Judgmc 
were  for  the  plaintiffs. 

Exceptions  were  also  taken  by  the  defendants  to  the  rulings  of  the  court  In  ae 
progress  of  the  trial,  and  to  certain  instructions  given  by  the  court  to  the  Jury,  but  it 
will  not  be  necessary  to  re-examine  the  exceptions  taken  during  the  trial,  as  the  only 
question  to  be  determined  under  this  writ  of  error  is  whether  the  rulings  of  the  court* 
in  overruling  the  respective  petitions  for  the  removal  of  the  cause  into  the  circuit 
court  and  in  directing  that  the  parties  should  proceed  to  trial  in  the  State  court,  were 
or  were  not  correct. 

Circuit  courts  do  not  derive  their  Judicial  power  immediately  from  the  constitution, 
as  appears  with  suflloient  expllcitnese  from  the  constitution  itself,  as  the  first  section 
of  the  third  article  provides  that  **the  Judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court  and  in  such  inferior  courts  as  the  congress  may  from  time 
to  lime  ordain  and  establish.**  Oonsequently  the  Jurisdiction  of  the  circuit  court  in 
every  case  must  depend  upon*some  act  of  congress,  as  it  Is  dear  that  congress,  inas- 
much as  it  possesses  the  power  to  ordain  and  establish  all  courts  inferior  to  the 
supreme  court,  may  also  define  their  Jurisdiction.  Courts  created  by  statute  can  hav* 
no  Jurisdiction  in  controversies  between  party  and  party  but  such  as  the  statute  con- 
fers. TwTur  V.  Barih^  4  Dall.  10 ;  Shddaa  v.  SQl,  8  How.  448 ;  Ifc Jntire  v.  ITood,  7  Cranclu 
606 ;  i^endall  v.  XJ,  5.,  12  Pet.  616. 

Congress,  It  may  be  conceded,  may  confer  such  Jurisdiction  upon  the  circuit  courts 
as  it  may  see  fit,  within  the  scope  of  the  Judicial  power  of  the  constitution,  not  vested 
In  the  supreme  court,  but  as  such  tribunals  are  neither  created  by  the  oonstltutl'>Q 
nor  Is  their  Jurisdiction  defined  by  that  instrument,  it  follows  that  Inasmuch  as  they 
are  created  by  an  act  of  congress  it  is  necessary,  in  every  attempt  to  define  their 
power,  to  look  to  their  source  as  the  means  of  accomplishing  that  end.  Cory  v.  GwrtiB^ 
8  How.  845. 

Federal  Judicial  power,  beyond  all  doubt,  has  Its  oriqin  In  the  constitution,  but  the 
organization  of  the  system  and  the  distribution  of  the  subjects  of  Jurisdiction  among 
such  inferior  courts  as  congress  may  from  time  to  time  ordain  and  establish,  within 
the  scope  of  the  Judicial  i>ower,  always  have  been,  and  of  right  must  be,  the  work  of 
the  congress. 

Attempt  is  made  In  aigument  to  maintain  the  right  claimed  by  the  defendants,  to 
remove  the  cause  for  trial  in  this  case  firom  the  State  court  where  it  was  commenced 
Into  the  circuit  court,  as  being  derived  under  the  act  of  the  2d  of  March,  1887,  which  la 
entitled  **  An  act  to  amend  a  prior  act  entitled  *  An  act  for  the  removal  of  causes,  In 
certain  cases,  from  State  courts.* " 

Reference  will  Arst  be  made  to  the  prior  act  referred  to  In  the  title  of  the  amenda> 
tory  act,  as  the  prior  act  followed  the  Judiciary  act  In  many  respects,  and,  like  that 
act,  limits  the  right  of  removal  to  the  alien  defendant  and  the  defendant  who  is  a 
citizen  of  a  State  other  than  that  In  which  the  suit  Is  brought.  Subsequent  to  these 
preliminary  recitals  it  provides.  In  effect,  that  where  the  suit  Is  commenced  In  the 
State  court  against  an  alien  or  by  a  citizen  of  the  State  against  a  citixen  of  another 
Stbte,  the  non-reaident  defendant,  or  the  alien  defendant,  as  the  case  may  be,  may 
remove  the  cause  from  the  State  court  Into  the  circuit  court,  even  though  It  spears 
that  a  citizen  of  the  State  where  the  suit  is  brought  is  also  a  defendant.  If  the  suit,  so 
far  ad  \t  relates  to  the  alien  defendant  or  the  non-resident  defendant,  was  instituted 
end  Is  prosecuted  for  the  purpose  of  restraining  or  enjoining  such  defendant;  or  If  the 
suit  is  cue  which,  so  far  as  It  respects  such  alien  or  non-resident  defendant,  can  be 
inally  determined  without  the  presence  of  the  other  defendant  or  defendants  as 
esrties  in  the  cause,  then  and  in  every  such  case  the  alien  or  non-resident  defendant 
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«iaj,  at  anj  ttme  before  Ihe  trial  or  flnal  hearing  of  the  oanse,  ille  a  petition  for  the 
fleBorml  of  the  aaine,  aa  acalnat  the  petitioner.  Into  the  dronlt  court ;  but  the  proTlalon 
In  the  aame  aot  alao  la,  that  auoh  remoral  of  the  oauae  ahall  not  be  deemed  to  pmju- 
dioe  or  take  away  the  rifht  of  the  plaintiff  to  pcooeed,  at  the  aame  time,  with  the  anlt 
tn  the  State  oourt,  If  he  ahall  aee  lit,  a^oat  the  other  defendanta.    14  State,  at 


Bemarka  to  ahow  that  the  aot  referred  to  oontaina  nothloic  to  anpport  the  view  thaH 
congreaa  intended  by  it  to  depart  from  the  esaential  prinoiple  embodied  In  the  Judi- 
ciary aot  are  hardly  neoesflary,  aa  it  la  obvioua  that  the  language  of  the  aot  doea  not 
empower  any  defendant,  unleaa  he  be  an  alien  or  non-reaident,  to  remore  the  cauae  or 
to  eleet  any  other  forum  for  the  trial  of  the  same  than  the  one  to  whioh  the  suit  is 
returnable,  nor  doea  it  ffire  any  aanotion  whatever  to  the  proposition  that  the  resident 
defendant  shall  be  oompelled  or  permitted  under  any  olroumstanoes  to  go  elsewhere 
to  answer  the  suit.  Defendanta  in  certain  oases  may  sever,  after  Unal  Judgment,  for 
the  purpose  of  proseoutlng  an  appeal  or  writ  of  error,  whIoh  la  effected  by  a  proceed- 
ing uaually  oalled  summons  an<&aeferanoe,  whloh  will  enable  one  of  scTeral  defend- 
nnta,  or  any  number  less  than  the  whole,  to  sue  out  a  writ  of  error  or  take  an  appeal  in 
«  oaae  where  the  other  defendants  or  reapondents  refuae  to  Join  In  the  petition  for  the 
•same.  WiOkum  v.  Bank,  4  Wheat.  414;  WUnn*9  HtUn  ▼.  Im,  Oo.,  K  Pet.  140;  IVNld  ▼. 
JkmM,Uid.SSSL 

Modes  of  effecting  a  severance  among  executors,  so  that  less  than  the  whole  number 
may  sue,  were  aleo  known  at  common  law,  but  in  such  a'oaae  it  was  necessary  that  sneh 
a  proceeding  ahould  be  perfected  before  the  suit  was  instituted.  8  Wms.  Bz'ra  (4lh 
JLm .  ed.),  UM,  note  t ;  Qoodynr  t.  Rubber  G6.,  t  Cliff,  sas. 

By  virtue  of  the  provision  under  consideration,  the  alien  defendent  or  the  defend- 
-nnt  who  la  a  dtfaEen  of  a  State  other  than  that  in  which  the  suit  is  brought  is  empow* 
•ered,  subject  to  the  conditions  specifled,  without  any  summons  and  severance,  to 
remove  the  cause,  as  between  him  and  the  plaintiff,  into  the  circuit  court  for  tiltl, 
leaving  the  cause,  as  between  the  plaintiff  and  the  other  defendanta,  to  proceed  in  tlie 
State  court  where  the  suit  was  commenced,  wholly  unaffected  by  such  removal,  the 
only  effect  of  the  removal  In  such  a  case  being  to  sever  to  that  eitent  the  defendanta 
In  the  cause  for  the  special  purpose  provided  in  the  enactment,  but  the  provision 
affords  no  support  whatever  to  the  theory  set  up  by  the  defendants  In  the  esse  before 
the  court.  Smith  v.  Bines,  2  Sumn.  888;  Ward  v.  Ednumtig^  1  Paine,  410;  Saylm  v.  Ins. 
Oo.y  t  Curt.  S12;  Haaard  v.  Durante  9  R.  1. 006;  BeardMey  v.  Torrevt  4  Waah.  280. 

Before  the  passage  of  that  act  no  removal  could  be  made  in  such  a  case,  aa  some  of 
the  defendanta  are  by  that  aot  supposed  to  be  citizens  of  the  State  where  the  suit  is 
i)rought,  and  all  the  courta.  Federal  and  State,  had  uniformly  decided  that  unless  the 
cauae  was  removable  as  to  all  the  defendants  it  could  not  be  removed  at  all,  as  the  aot 
of  congress  contained  no  provision  warranting  any  such  proceeding  as  summons  and 
•aeverance  for  any  purpose.  Moffat  v.  Solay,  8  Paine,  198 ;  BUuel  v.  Hbrton,  8  Day,  881; 
TiickermaH  v.  BigrAow^  21  Law  Rep.  208 ;  Hemdon  v.  Ridgvoayn  17  How.  424 ;  BaUujay  Co. 
^.  WTiitton,  18  Wall.  289. 

Unlike  the  judiciary  act,  however,  the  alien  defendant  or  the  defendant  who  Is  a 
•citizen  of  a  State  other  than  that  in  which  the  suit  is  brought  may,  under  the  **Act  for 
the  removal  of  causes  in  certain  cases  from  State  courts,** "have  the  cause  removed,  aa 
to  himself,  subject  to  the  condition  that  such  severance  or  partial  removal  shall  not 
prejudice  or  take  sway  the  right  of  the  plaintiff  to  proceed,  at  the  same  time,  with  the 
«uit>in  the  State  oouil  as  against  the  other  defendants,  showing  that  th*  right  of 
removal  Is  still  confined  to  the  alien  and  non-resident  defendant,  and  that  no  removal 
of  the  cause  aa  to  any  other  defendant  can  be  made  under  that  enactment. 

Qrant  all  that,  still  It  Is  insisted  by  the  defendants  that  the  rulings  of  the  State  court 
In  refusing  to  grant  the  prayers  of  their  petitions  and  in  directing  that  the  parties 
should  proceed  to  trial,  waa  erroneous,  as  the  petitions  were  llled  under  the  latter  act 
of  congress,  which,  as  they  contend,  very  much  enlarges  the  right  to  remove  causes 
from  the  State  courts  into  the  circuit  courts  for  trial. 

Important  changes,  undoubtedly,  are  made  by  that  act  in  the  law  upon  that  subject, 
«a  it  clearly  extends  the  privilege  to  a  non-resident  plaintiff  as  well  as  to  a  ncM^sident 
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iflf«odaiit«  ■ubjMtlng  both*  liowi|iy«r«  to  a  new  condltton  whoUy  unknown  tn  the  prior 
•ett  of  nnnfrnw.  vesting  raoh  a  ilcht  in  an  alien  defendant  or  In  a  defendant  vho  «rae 
a  dtlaen  of  a  Slate  other  than  that  in  which  the  suit  is  brought.  Where  a  suli  is  now 
pending  or  may  hereafter  be  brought  in  any  State  oourt  in  whioh  there  Is  oontrorersy 
between  a  dtizen  of  the  State  in  whioh  the  suit  is  brought  and  a  oltlien  of  another 
State,  suoh  oitiaen  of  another  State,  whether  he  be  plaintiff  or  defendant,  if  he  will 
make  and  file  in  such  State  oourt  an  affidavit  stating  that  he  has  reason  to  believe  ana 
does  believe  that,  from  prejudice  or  other  local  influence,  he  will  not  be  able  to  obtalp 
Justice  in  suoh  State  court,  may,  at  any  time  before  the  final  hearing  or  trial  of  the  salt* 
file  a  petition  in  such  State  court  for  the  removal  of  the  suit  into  the  next  circuit  court 
to  be  held  in  the  district  where  the  suit  Is  pending, 

Aliens,  it  will  be  seen,  are  not  included  iu  the  provision,  but  the  right  to  petition  for 
the  removal  is  eztanded  to  the  non-resident  plaintiff  as  well  as  to  the  non-resident 
defendant,  in  a  esse  where  it  appears  that  a  resident  defendant  Is  sued  by  a  non-resi- 
dent plaintiff,  as  in  such  a  case  there  is  controversy  between  a  citisen  of  the  State  In 
which  the  suit  is  brought  and  a  citizen  of  another  State,  Just  as  much  as  there  is  in  a 
case  where  a  resident  plaintiff  sues  a  non-resident  defendant  in  his  own  district,  tho 
defendant  being  found  within  the  same  district,  and  served  there  with  the  original 
process. 

Under  the  Judiciary  act  and  the  succeeding  act  for  the  removal  of  certain  causes,  tho 
plaintiff,  if  he  elected  to  commence  his  suit  in  a  State  court,  whether  be  was  resident 
or  non-resident,  was  bound  by  his  election,  nor  was  it  ever  supposed  that  he  could 
subsequently  be  permitted  to  remove  the  cause  from  the  State  court  into  the  circuit 
court  In  ordinary  circumstances,  as  neither  of  those  acts  of  congress  vest  in  the  plain- 
tiff any  such  right,  nor  do  they  contain  any  language  to  warrant  the  conclusion  that 
congress  ever  intended  to  confer  upon  a  plaintiff  any  such  power.  Non-resident 
defendanta  and  alien  defendants  might  cause  such  removal  to  be  made,  but  under  the 
Judiciary  act  the  condition  was  that  such  a  defendant  must  file  his  petition  requesting 
such  removal  at  the  time  he  entered  his  appearance  In  such  Stata  court ;  which  con- 
dition is  relaxed  in  this  act,  so  far  as  it  respects  non*resldent  defendants  and  non-resi- 
dent I'laintiffs,  and  It  is  provided  that  the  right  may  be  exercised  *'  at  any  time  before 
the  flLal  bearing  or  trial  of  the  suit.*' 

Viewed  In  the  light  of  these  suggestions  It  is  clear  that  It  is  a  mistake  to  suppose 
that  the  act  will  operate  to  limit  the  right  conferred  by  the  Judiciary  act,  unless  the 
oourt  give  it  the  broad  construction  assumed  by  the  defendanta,  as  It  extends  the 
right  to  a  non-resident  plaintiff  as  well  as  to  a  non-resident  defendant,  and  allows 
both  to  file  the  necessary  petition  at  any  time  before  the  final  hearing  or  trial  of  the 
suit,  leaving  the  case  of  the  alien  defendant  unaffected  by  any  of  its  provisions. 

Mere  regulation,  such  as  requiring  the  cause  of  removal  to  be  stated,  and  that  the 
petition  should  be  supported  by  an  affidavit*  is  n<^it  sufllcient  change  in  the  principle 
of  the  Judiciary  act  to  support  the  proposition,  as  the  great  purpose  of  the  new  enact- 
ment is  to  extend  the  right  to  a  non-resident  plaintiff  as  well  as  to  a  non-resident 
defendant,  and  to  enlarge  the  time  within  which  the  petition  may  be  filed,  leavlntrthe 
alien  defendant  wholly  unaffected  by  the  new  regulations. 

Apply  these  rules  of  construction  to  the  three  acta  of  congress  referred  to  In  this 
case«  and  It  is  clear  that  they  will  work  out  the  following  resulta :  1.  In  a  case  where 
the  suit  Is  commenced  by  a  plaintiff  In  the  court  of  a  Stata  of  whioh  he  in  a  citizen^ 
against  a  defendant  who  is  a  citizen  of  another  State,  the  defendant  may  remove 
the  cause  into  the  circuit  court  of  that  district  for  trial;  2.  Where  the  plaintiff  brings 
his  suit  In  the  court  of  a  State,  other  than  that  of  which  he  Is  a  citizen,  against  a  de- 
fendant who  Is  a  citizen  of  the  Stata  where  the  suit  Is  brought,  the  plaintiff  may 
remove  the  cauae  Into  the  circuit  court  under  the  last-named  act.  Beery  v.  Irichi^ 
tZ  Oratt.  48ft. 

Suppose,  however,  the  plaintiff  brings  his  suit  In  the  court  of  a  Stata  other  than  that 
of  which  either  he  or  the  defendant  is  a  citizen,  the  defendant  having  been  found 
therein  and  been  duly  served  with  the  original  process,  then  neither  the  plaintiff  nor 
the  defendant  can  remove  the  cause  from  the  Stata  court  Into  the  circuit  court  for 
trtal  under  any  existing  act  of  congress,  as  In  that  case  there  Is  not  controversy  between 
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•  «ltlMn  of  A  8Ut«  In  which  the  Mit  to  brought  and  a  oltlMn  of  another  State,  nor  to 
the  auft  one  oommenoed  bf  a  oltlsen  of  a  State  In  whtoh  the  euit  to  hrought  afalnat  a 
elttoen  of  another  State,  at  the  oondltlon  to  at  provided  In  the  Judlolary  aot.  Both 
plaintiff  and  defendant  belnff  non-reeldeote,  the  acts  of  oonpreee  make  no  provlalon 
for  the  romovai  of  suoh  a  oauae  Into  the  olroult  court  for  trial. 

Unaffected  as  the  Judloarf  aot  to  by  the  latest  of  the  three  acts  mentioned,  the  tow 
atlU  to  that  If  the  euit  to  commenced  a^nst  an  alien  In  a  State  court,  he  may  ile  a 
petition  for  the  romovai  of  the  same  for  trial  Into  the  next  circuit  court  to  be  held  la 
the  district,  at  the  time  of  enterlnfp  hto  appearance  to  suoh  State  court.  Knn-resldent 
defendants  or  alien  defendants  may  also  ramove  certain  causes  from  a  State  court 
Into  a  droult  court  for  trial,  under  the  Intermediate  act  of  congress,  as  beforo  ex* 
plained.  Whero  the  suit  Is  commenoed  In  a  State  court  against  an  alien,  or  by  a 
olUsen  of  the  State  In  which  the  suit  Is  brought  against  the  citlsen  of  another  State, 
the  non-resident  defendant  or  the  alien  defendant,  as  the  case  may  be,  may  romove 
the  cause  trom  the  State  court  into  the  olroult  court  for  trial,  even  though  it  appesn 
that  a  oltlsen  of  the  State  whero  the  suit  to  brought  to  also  a  defendant.  If  the  ault,  so 
far  as  It  rolatee  to  the  non-resident  or  alien  defendant,  was  Instituted  and  is  prosecuted 
for  the  purpoee  of  rsstraintng  or  enjoining  such  defendant,  or  If  the  suit  is  one  whlch« 
so  far  as  It  respects  such  defendant,  can  be  finally  determined  without  the  presence 
of  the  other  defendants  as  parties  in  the  cause. 

Oonstderlng  the  stringent  conditions  which  aro  embodied  in  the  last-named  act,  It 
to  doubtful  whether  It  will  prove  to  be  one  of  much  practical  value,  but  as  It  romalns 
In  full  force  it  cannot  be  properly  overloolced  In  thto  Investigation. 

Suggestion  to  made  that  It  to  a  step  in  advance  of  the  Judlolary  aot,  but  the  force  of 
the  suggestion  to  not  perceived,  as  it  makes  no  provision  that  any  party  shall  go  into 
the  cirouit  court  for  trial  except  such  as  may  go  or  be  sent  thero  under  the  twelfth 
section  of  the  Judldary  aot  Divest  that  aot  of  the  featuro  which  provides  for  tha 
severance  of  the  defendants  and  that  which  empowers  the  plaintiff  to  proceed  with 
the  suit  In  the  State  court  as  against  the  other  defendants,  and  it  is  exactly  the  same 
as  the  corresponding  featuro  of  the  Judiciary  act,  except  that  it  extends  the  time  for 
filing  the  petition  for  the  romovai  of  the  cause  from  the  time  the  petitioner  enters  hto 
appearance  In  the  State  court  to  the  time  of  the  trial  or  final  hearing  of  the  cause. 

Separately  considered,  the  language  employed  in  the  *'  act  for  the  romovai  of  causes 
In  certain  oasee  from  the  State  courts  '*  to  deecribe  the  partlee  and  the  suit  In  which 
the  alien  defendant  or  the  non-resident  defendant  may  romove  the  cause  Into  the 
olroult  court  for  trial,  is  identical  with  the  language  employed  In  the  Judlolary  aot,  the 
two  provisions  differing  only  in  the  particulars  herotoforosufllclently  explained,  show- 
ing that  the  well-established  rule  applies  In  construing  the  latter  aot,  that  the  words 
and  phrases,  the  meaning  of  which  In  a  statute  have  been  ascertained  by  Judicial 
interpretation,  aro,  when  used  in  a  subsequent  statute,  to  be  understood  In  the  same 
sense.  Potter*s  Dwarrls,  274 :  Bac.  Ab.  Stat.  I ;  Pminoeh  v.  DkOogue^  2  Pet.  18 ;  CaJU^eant 
V.  Robifisrm,ft  td.  280;  McCnni  v.  Smith,  1  Black.  460;  Omi.  v.  HarttceO,  8  Gray.  460; 
Buohamaboy$  v.  MotUehmed^  88  Bng.  L.  ft  Eq.  84;  Bngairdm  v.  Triniiy  Church,  4  Sandf. 
Gh. 688;  RigQY.  WeUon,  13  Ul.  15;  Adama  v.  FHeUU  21  Yt.  268. 

Suoh  a  construction  in  the  case  supposed  becomes  a  part  of  the  law,  as  It  Is  presumed 
that  the  legislature,  in  psssing  the  latter  law,  knew  what  the  Judicial  construction  was 
which  had  been  given  to  the  words  of  the  prior  enactment.  Support,  theroforo,  to  the 
theory  put  forth  by  the  defendants  cannot  be  derived  either  from  the  Judiciary  aot 
or  from  the  latter  act,  entitled  ^  An  aot  for  the  romovai  of  causes  In  certain  cases  from 
State  courts."   14  Stat,  at  Large,  806. 

Admit  that  and  still  It  is  Instoted  by  the  defendants  that  they  had  the  right  to 
remove  the  cause  from  the  State  court  under  the  aot  to  amend  the  act  called  the 
removal  aot.   14  Stat,  at  Large,  560. 

Much  stress  Is  placed  upon  the  particular  language  of  that  aot,  which  is  that  *'  Whea 
a  suit  is  now  pending  or  may  heroafter  be  brought  in  any  State  court,  in  which  then 
ii  aecmtrtwerv)/  bstteeen  accetosn  0/  the  State  in  tohieh  the  suit  fo  brought  and  a  ettixen  of 
mnother  StaU,**  Instead  of  that  the  corresponding  language  of  the  Judiciary  aot  to. 
''If  a  suit  be  commenued  In  any  State  court    *    *   by  a  citizen  of  the  Stata  In  which 
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the  salt  is  brought  against  a  ottlsan  of  another  State."  Different  words  are  certainly 
tniployed  in  the  two  provisions,  but  It  Is  dlllloult  to  see  In  what  partloular  the  Juris* 
diotlon  of  the  State  court  Is  lessened  by  the  last  act,  or  In  what  respect  the  difference 
of  phraseology  supports  the  theory  of  the  defendants,  as  **a  suit  by  a  plaintiff  against 
a  defendant "  must  mean  substantially  the  same  thing  In  the  practical  sense  as  ^*  a  suit 
In  whlck  there  is  controverey  between  the  parties,"  as  each  provision  Includes  the 
word  "  suit,*'  which  applies  to  any  proceeding  in  a  court  of  Justice  in  which  the  plaintiff 
pursues  his  remedy  to  recover  a  right  or  claim ;  2  Bouv.  Die.  568 ;  TTeiton  v.  ChMfiMUm, 
1  Pet.  i'x ;  1  Curtis*  Ck>m.,  1 7S,  p.  85 ;  Webs.  Die,  '"Suit." 

Indubitably  they  differ  in  this,  that  it  is  the  defendant  only  who  can  remove  the 
cause  under  the  Judiciary  act,  but  the  last-named  act  empowers  the  non-resident 
plaintiff,  in  a  proper  case,  ss  well  as  the  non-resident  defendant,  to  exercise  the  same 
privilege,  as  in  the  former  case,  as  well  as  in  the  latter,  there  is  a  suit  pending  io 
which  there  is  controversy  between  a  citlsen  of  the  State  in  which  the  suit  is  broui^t 
and  a  dtisen  of  another  State,  and  the  expreis  enactment  is  that  in  the  case  supposed 
^  such  citlsen  of  another  State,  whether  he  be  plaintiff  or  defendant,"  If  he  will  com- 
ply with  the  conditions  stated,  may,  at  any  time  before  the  final  hearing  or  trial  of  the 
suit,  file  a  petition  for  the  removal  of  the  cause.  Cook  v.  Bonfc,  1  Lans.  6tt ;  Bryani  v. 
BfeMOe  Mass.  191;  Ooofc  v.  Bonfc,  58  N.  Y.  96. 

Real  parties  are  only  empowered  to  claim  that  right  under  either  act,  and  it  Is 
equally  dear  that  the  right  of  the  defendant  cannot  be  defeated  by  Joining  with  him 
a  mere  nominal  party  in  the  action.  Dodge  v.  Perklna,  4  Mason,  485 :  BaUaw  v.  BemanU 
8  Blatohf.  S45 ;  Ward  v.  Artdondo,  I  Paine,  410 ;  Wormtey  v.  Wopniey,  7  Wheat.  451 ;  1 
Curtis*  Com.  174. 

Special  attention  is  also  invited  to  the  fact  that  the  Judicial  power  conferred  by  the 
constitution  extends  to  controversies  between  nltisens  of  different  States,  and  the 
proposition  is  submitted  In  argument,  that  It  would  be  competent  for  congress  to  psas 
a  law  empowering  one  of  a  number  of  plaintiffs,  or  one  of  a  number  of  defendants,  to 
remove  such  a  suit  from  trial  from  a  State  court  into  the  drouit  court  for  the  same 
district,  if  it  appeared  that  the  petitioner,  whether  plaintiff  or  defendant,  was  a  citlsen 
of  a  State  other  than  that  in  which  the  suit  was  brought,  even  thoni^  all  the  other 
plaintiff  I  or  other  defendanta  were  dtlaens  of  the  State  in  whose  court  the  suit  was 
pending;  but  the  court  Is  of  the  opinion  that  the  question  does  not  arise  in  this  esse, 
as  the  act  of  congress  in  question,  in  the  Judgment  of  the  court,  does  not  purport  to 
oonfer  any  such  right. 

Were  It  true  that  the  circuit  courts  derive  their  Judldal  power  immediately  from  the 
provisions  of  the  constitution,  it  might  be  necessary  to  examine  that  proposition,  but 
Inasmuch  ss  It  is  settled  law  that  the  Jurisdiction  of  such  courts  depends  upon  the  acts 
of  congress  passed  for  the  purpose  of  defining  their  powers  and  prescribing  their 
duties,  it  is  clear  that  no  such  question  can  arise  In  a  case  like  the  present,  unices  It 
first  be  sscertalned  that  congress  hss  psssed  an  act  purporting  to  confer  the  disputed 
power.  Courts  are  dlsincUned  to  adopt  a  construction  of  an  act  of  congrees  which 
would  extend  Its  operation  beyond  what  is  warranted  by  the  constitution ;  but  the 
suggestion  that  congress  possesses  the  power  to  confer  a  new  privilege  is  not  a  sufll« 
olent  reason  to  induce  the  court  to  extend  an  existing  enactment  by  construction,  so 
ss  to  embrace  the  privilege,  unless  the  words  ef  the  enactment  are  of  a  character  to 
warrant  the  constmotlon. 

Either  the  non-resident  plaintiff  or  non-resident  defendant  may  remove  the  cause 
under  the  last-named  act,  provided  all  the  plaintiffs  or  all  the  defendants  Join  in  the 
petition  and  all  the  parties  petitioning  are  non-residents,  as  required  under  the  Judl- 
dary  act:  but  it  Is  a  great  mistake  to  suppose  that  any  such  right  is  conferred  by  that 
act,  where  one  or  more  of  the  plalntiffa  or  one  or  more  of  the  petitioning  defendants 
are  dtlsens  of  the  State  In  which  the  suit  Is  pending,  as  the  act  is  destitute  of  any  lan« 
guage  which  can  be  property  construed  to  oonfer  any  such  right,  unless  all  the  plaUr- 
tlffk  or  all  the  defendants  are  non-residents  and  Join  in  the  petition.  Bryanlt  v.  Seot^ 
•  N.  C.  86B:  Bauard  v.  Duront,  9  R.  I.  609;  Waggener  v.  Cheek,  2  Dill.  666;  Cam  v. 
Dmi0iae,lld.fi89;  Bicby  v.  Oburss, 8 Blatchf .  78;  Ex parU  Andrewe^  40  Ala. 648*  PMsni 
r  PM«n,4iGa.f61;  Ooekr.  SUtUBa/nk.nV.Y.UZ, 
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Two  MMt  onlf ,  beddM  th«  opinion  glvon  In  this  MBie  omo  In  tho  drenlt  oourt,  to 
witi  Jchnmm t.  JISmmII,  1  WooL MO;  Sondt  ▼.  SmUK  1 DUL  Ml,  mo  otted  to rapiioit  tbo 
MMimed  th«oi7,  neither  of  wliicli  neoeeaarily  InroWed  t^j  euoh  queetion,  and  tbo 
reoione  itlyen  for  tbe  oonoliicion  by  the  leemed  olrouit  Judge,  on  the  motion  to  dl^ 
min  the  oaee  in  the  oiroult  eoiirt,  are  not  satlafaotory. 

Jttd0metit  c^^lmied. 

Mnjjii  and  Bbaduit,  JJ.  We  ditaent  from  the  opinion  of  the  oourt  in  this  oaao. 
in  referenoe  to  the  oonttruotion  of  the  aot  under* oonaideratlon,  and,  for  this  reason* 
we  dissent  from  the  Judgment. 

BmiOTAii  BBiOBB  **  THS  TBiAi.  OR  iiitAL  HKABDiG.**  —  OoDSiderable  diversity  exists 
in  the  decisions  as  to  what  is  such  a  **  trial  or  final  bearing  '*  as  will  prevent  a  remoTal. 
In  Ahttfiy  ▼.  Fllas,  1  Am.  Bep.  168  CM  Wis.  165),  it  was  held  too  late  to  remore  under  the 
aot  of  March  8, 1867,  after  trial  and  Judgment,  even  though  the  Judgment  had  been 
reversed  on  appeal  and  a  new  trial  ordered ;  and  the  same  rule  was  laid  down  by  the 
supreme  court  of  Ohio,  in  Home  Life  Jtis.  Co.  ▼.  Dunn,  5  Am.  Bep.  8tt.  So,  also.  In  the 
recent  case  of  Oalpin  ▼.  Ottehlotc,  18  Am.  L.  Beg.  (N.  8.)  187,  the  supreme  Judicial  oourt 
of  Massachusetts  sustained  the  same  view  after  a  very  thorough  examination  of  the 
authorities.  In  that  case  there  was  a  trial  on  the  merits  which  resulted  in  a  disagree- 
ment of  the  Jury :  and  the  oourt  held  that  uo  removal  could  be  had  under  the  act  of 
1867.    See,  also,  Bryant  w.  Rieh^  8  Am.  Bep.  SIX  (106  Mass.  180). 

However,  since  the  decision  in  Oolpin  v.  CrUehUnc,  and  with  the  opinion  in  that  case 
before  them  the  supreme  court  of  Bhode  Island  has  decided  that  a  cause  may  be  re- 
moved under  the  act  of  1867,  after  a  trial  on  the  merits  and  a  failure  to  agree.  Clarkt 
V.  Ddaware^Hvdtnn  River  Ry.  Co.  (to  appear  in  10  B.  I.). 

Two  recent  decisions  of  the  United  States  Supreme  (!ourt  have  been  made  on  the 
subject :  one  In  SUvetuon  v.  WiUiams  (Chicago  Leg.  News,  May  8, 1874),  which,  so  far  as 
it  relates  to  this  point,  was  as  follows,  Mr.  Justice  Told  delivering  the  opinion  of  the 
couil: 

^'  The  application  of  the  appellant  for  the  removal  of  the  suit  from  the  supreme  oourt 
of  Louisiana  to  the  circuit  court  of  the  United  States  was  made  too  late,  and  was 
properly  refused  on  that  ground.  The  act  of  congress  of  March  2, 1867  (U  Statutes  at 
Larse,  568),  under  which  the  removal  was  asked,  only  authorizes  a  removal  where  an 
application  is  made  "  before  the  final  hearing  or  trial  of  the  suit,"  and  this  clearly 
means  before  final  Judgment  in  the  court  of  original  Jurisdiction,  where  the  suit  is 
brought.  Whether  It  does  not  mean  still  more  —  before  the  hearing  or  trial  of  the  suit 
has  commenced,  which  is  followed  by  such  Judgment  —  may  be  questioned ;  but  it  Is 
unnecessary  to  determine  that  question  In  this  case. 

**  After  a  final  Judgment  has  been  rendered  in  the  State  court,  the  case  cannot  be 
removed  to  the  circuit  court  of  the  United  States,  and  ^*  there  proceed,"  as  the  stat- 
ute provides,  "in  the  same  manner  as  If  brought  there  by  original  process,**  without 
setting  aside  the  trial  and  Judgment  of  the  State  court  as  of  no  validity.  No  such  pro- 
ceeding is  contemplated  by  the  act ;  and  since  the  decision  of  Murray  v.  27ie  Jiutieee 
of  New  Tork^  reported  In  9th  Wallace,  legislation  directed  to  that  end,  where,  at  least 
the  trial  has  been  by  Jury,  would  be  of  doubtful  validity.** 

The  other  case  was  Lwurance  Company  v.  Dunn^  to  appear  in  19  Wall.,  wherein  it  was 
he2d,  Mr.  Justice  Swatne  delivering  the  opinion,  that  the  language— "at  anytime 
before  the  final  hearing  or  trial  of  the  suit"—  of  the  act  of  March  2, 1867,  is  not  of  the 
same  import  as  the  language  of  the  act  of  July  27, 1866,  on  the  same  general  subject: 
** at  any  time  before  the  trial  or  final  hearing.**  On  the  contrary,  the  word  '*  final  **  in 
the  first-mentioned  act  must  be  taken  to  apply  to  the  word  "trial  "  as  well  as  to  the 
word  "  hearing."  Accordingly,  although  a  removal  was  made  after  a  trial  on  merits,  a 
verdict,  a  motion  for  a  new  trial  made  and  refused,  and  a  Judgment  on  the  verdict,  yet 
it  having  been  so  made  in  a  State  where  by  statute  the  party  could  still  demand,  as  of 
a  right,  a  second  trial,  held,  that  such  first  trial  was  not  a  "  final  trial  **  within  the 
meaning  of  the  act  of  congress ;  the  party  seeking  to  remove  the  case  having  de- 
manded and  having  got  leave  to  have  a  second  trial  under  the  said  statute  of  the 
State.— Bxp. 
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Kbwtok  t.  Bushokg. 
(»Ontt.en.) 

An  ezecator  daring  the  war  received  money  bequeathed  to  legatees  redding  la 
Indiana,  which  was  afterward  confiscated  bj  the  Oonfederate  goTomment. 
Bdd,  that  the  Confederate  government  had  aathoritj  as  an  exerdse  of 
belligerent  rights  to  confiscate  the  property  as  of  an  alien  enemy,  and  that 
act  released  the  execator  from  his  responsibility  therefor. 

Suit  in  equity  by  Samuel  Bushong  and  others,  legatees  of  Mary 
C.  Bushong,  against  her  executor,  John  Newton,  for  the  payment 
of  legacies.  Mary  G.  Bushong  died  in  1860,  and  John  Newton 
qualified  as  executor  under  her  will,  which  was  duly  admitted  to 
probate.  The  executor  delivered  to  the  various  legatees  the  specific 
articles  to  them  bequeathed,  and  September  7,  1860,  sold  the  other 
personal  estate,  and  on  the  1st  of  July,  1861,  made  final  accounting 
of  the  amount  in  his  hands  as  $1,720.24. 

The  will  bequeathed  to  Samuel  Bushong,  a  resident  of  Indiana^ 
$100;  to  Peter  V.  Bushong,  $400;  to  Jacob  Cox,  an  infant  grand- 
son, $50;  and  the  residue  of  the  estate  to  Peter  V.  and  Mary  A* 
Bushong. 

The  executor  showed  that  when  settlement  was  made,  Peter  V. 
and  Mary  A.  Bushong  had  gone  on  a  visit  to  their  brother  in 
Indiana,  which  prevented  his  paying  their  legacies,  and  that  they 
did  not  return  until  after  the  war.  The  money  remained  in  his 
hands  for  some  time,  and  until  he  was  ordered  by  Thomas  J.  Michie, 
reo  iver  of  the  Confederate  States,  to  report  the  fund  for  confisca- 
tioL..  The  $100  of  Samuel  Bushong  was  confiscated.  The  balance 
was  not,  because  of  the  assurance  given,  that  the  other  legatees 
were  visiting,  to  return  in  a  short  time,  this  was  deposited  in  the 
Central  Bank  of  Virginia,  and  afterward  invested  in  Confederate 
bonds.  He  was  ready  any  time  after  the  settlement  to  pay  over  the 
bonds  or  money,  as  the  parties  preferred.  The  invested  sum  did 
not  quite  equal  the  amount  due. 

The  accounts  were  referred  to  a  commissioner,  who  reporte<l 
charging  the  executor  with  the  whole  fund,  and  crediting  with  his 
payments  of  legacies  and  directing  the  payment  of  $831.63  to  Petei 
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V.  BoBhong,  $486.68  to  Maiy  A.  Buahong,  and  the  legacies  in  fall, 
to  Samnel  Bnshong  and  Jacob  Oox. 

.The  oonrt  made  a  decree  directing  payment  according  to  the 
report,  and  the  executor  of  Newton,  who  had  died  in  the  meantime, 
appealed. 

Sheffetf  S  Bumgard$n,  for  appellant 
Mr.  FuHgf  for  appellee. 

Staplss,  J.  The  important  qneetion  in  this  case  relatea  to  the 
legacy  of  Samuel  Bnshong,  a  resident  of  the  State  of  Indiana. 
This  legacy  was,  in  March,  1862,  reported  by  the  executor  to  a  Con- 
federate receiver,  and  was  confiscated  as  the  property  of  an  alien 
enemy.  According  to  the  statement  of  the  executor,  the  fund  had 
been  in  his  hands  since  July,  1861,  part  of  the  proceeds  of  the  sale 
of  personal  estate  belonging  to  the  testatrix.  There  is  no  eyidence 
of  his  assent  to,  or  his  participation  in,  the  act  of  confiscation.  On 
the  contrary,  it  is  to  be  inferred  that  he  only  made  the  report  and 
payment  because  he  was  ordered  so  to  do  by  the  proper  autiiorities. 
The  question  is  now  presented,  whether  the  payment  thus  made  pro- 
tects the  executor  against  the  claim  of  the  legatee. 

In  order  properly  to  discuss  this  question,  the  acts  of  confiscation 
or  sequestration,  passed  by  the  Confederate  congress,  must  be  briefiy 
noticed.  The  first  of  these  was  passed  30th  of  August,  1861;  the 
second,  amendatory  thereof,  the  15th  February,  1863.  It  is 
nnneoessaiy  to  state  in  detail  the  various  provisions  of  these  acts. 
It  will  be  seen  by  a  reference  thereto,  it  was  made  the  duty  of 
wery  person  having  in  his  possession  or  under  his  control  the  effects 
of  an  alien  enemy  speedily  to  inform  the  receiver  in  his  district  of  the 
fact  A  failure  so  to  do  was  declared  a  high  misdemeanor,  punish- 
able by  fine  and  imprisonment  and  also  a  forfeiture  of  double  the 
amount,  at  the  suit  of  the  government  It  was  also  provided,  that 
any  person  who,  after  giving  such  information,  should  fail  to  pay 
over  and  deliver  on  demand  made  by  the  receiver,  the  money  or 
effects  in  his  hands,  shall  stand  in  contempt,  and  be  proceeded 
against  as  in  other  cases  of  contempt  And  the  court  or  judge  was 
authorized  to  imprison  the  offender  until  he  should  fully  compl; 
with  the  requirements  of  the  act. 

Under  the  provisions  of  the  original  act,  the  court  was  empow* 
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tred  to  leave  the  sequestered  property  or  effects  in  the  possession  of 
the  debtor  or  other  person,  requiring  security  for  its  safe-keeping, 
and  payment  or  delivery  whenever  required  by  the  court  The 
amended  act,  however,  makes  a  very  material  change  in  this  respect. 
That  act  creates  a  distinction  between  persons  in  iiciual  poMession 
of,  or  having  under  their  control,  the  effects  of  alien  enemies,  and 
persons  otoing  debts  to  alien  creditors.  In  the  former  case  immedi- 
ate payment  or  delivery  was  required  to  be  made  to  the  receiver 
without  qualification  or  condition.  In  the  latter  case  payment  of 
interest  was  only  exacted,  and  no  execution  could  be  issued  during 
the  war  against  the  debtor  who  faithfully  complied  with  the  stat- 
ute in  giving  information  of  his  indebtedness.  The  reason  of  this 
distinction  is  apparent.  A  trustee,  fiduciary  or  other  person  hav- 
ing property  or  money  in  his  actual  possession,  or  under  his  control, 
could  not  justly  demand  any  delay  or  indulgence.  There  could  be 
no  valid  reason  why  payment  should  not  at  once  be  made  to  the 
receiver.  A  mere  debtor,  on  the  other  hand,  might  be  subjected  to 
considerable  inconvenience  in  making  such  payment,  and  as  by  the 
laws  of  nearly  all  the  States  south,  the  collection  of  debts  was 
stayed,  the  Confederate  government  extended  the  same  indulgence 
to  parties  indebted  to  alien  enemies.  In  the  present  case  the  fund 
was  deposited  in  bank  to  the  credit  of  the  executor,  and  was  there> 
fore  under  his  control.  He  was  within  the  express  terms  of  the  law, 
and  the  question  is,  was  he  bound  to  obey  it  ? 

It  will  be  observed  that  these  provisions  were  of  a  highly  strin- 
gent character.  That  the  Confederate  government  had  the  power 
to  enforce  them,  no  one  familiar  with  the  history  of  that  period 
will  question.  It  was  a  government  of  paramount  force,  to  whose 
laws  and  mandates  every  citizen  within  its  jurisdiction  was  con- 
strained to  yield  implicit  obedience.  Indeed  this  was  conceded  in 
the  argument  It  was  said,  however,  that  this  government  was  ai 
unlawful  and  treasonable  organization,  and  no  act  done  under  itk 
authority  prejudicial  to  the  rights  of  loyal  citizens  of  the  United 
States  can  be  recognized  as  valid  by  the  courts. 

In  support  of  this  view,  an  opinion  of  Chief  Justice  Chase, 
delivered  at  Richmond,  in  KeppelVs  administrator  v.  Petersburg 
Railroad  Company,  is  relied  on.  It  seems  that  Mrs.  Keppell  was  a 
stockholder  in  that  company,  and  that  a  part  of  her  stock  was  con- 
fiscated and  sold  during  the  wan  In  a  suit  against  the  company  by 
Mrs.  EeppelFs  administrator,  the  company  claimed  a  credit  for  the 
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dividends  paid  to  the  Confederate  receiyer  and  to  the  pnrchaaen  of 
the  stock  sold.  The  learned  chief  justice  conceded  that  if  the  divi* 
dends  belonging  to  Mrs.  Eeppell  had  been  set  apart  to  her  specially, 
and  the  money  thus  set  apart  had  been  taken  from  the  officers  of 
the  company  without  their  consent,  by  the  application  of  force, 
erther  actual  or  menaced,  under  circumstances  amounting  to  duress, 
the  loss  must  have  been  borne  by  her.  But  nothing  of  the  kind 
appeared*  No  dividends  were  set  apart ;  there  was  no  force,  actual 
or  threatened.  On  the  contrary,  the  conduct  of  the  company 
afforded  a  reasonable  inference  that  they  were  not  involuntaiy 
accessories  to  the  whole  action  of  the  goyemment.  The  facts  of  the 
case  are  not  reported  in  the  volume  to  which  we  have  been  referred. 
It  is,  therefore,  somewhat  difficult  to  understand  what  is  meant  by 
the  expression  *^  application  of  force  actual  or  menaced,  under  cir- 
cumstances amounting  to  duress."  We  are  not  told  how  far  the 
person  holding  the  effects  of  an  alien  enemy  was  required  to  go— 
what  amount  of  resistance  he  was  expected  to  display  in  defense  of 
property  belonging  to  a  loyal  citizen  of  the  United  States. 

A  government  of  supreme  authority  denouncing  the  penalties  of 
fine,  imprisonment  and  forfeiture  upon  acts  of  disobedience  to  its 
proclaimed  will,  affords  as  strong  an  illustration  of  ^'menaced 
\orce  "  as  can  well  be  imagined.  What  does  it  matter  that  such  a 
government  is  unlawful?  A  citizen  may  be  justified  in  resisting 
tyranny  and  oppression,  but  he  is  under  no  obligation,  nor  can  he 
be  required  to  engage  in  a  hopeless  and  dangerous  contest  with  the 
government  under  which  he  lives,  however  illegal  it  may  be,  in 
defense  of  property  confided  to  his  care  either  as  bailee,  agent  or 
executor.  In  Thorington  v.  Smith,  8  Wall.  (U.  S.)  1,  Chief  Jus- 
tice Chase  declared  that  obedience  to  the  authority  of  the  Confede- 
rate government  in  civil  or  local  matters  was  not  only  a  necessity 
but  a  duty.  Why  should  a  different  rule  be  established  with  respect 
to  this  executor.  Had  he  refused  to  pay  over  the  money,  every  one 
familiar  with  the  history  of  that  period,  and  the  temper  of  the  pub- 
lic mind,  knows  well  the  whole  power  of  the  courts  and  the  laws 
would  have  been  exerted  against  him  to  enforce  obedience.  What 
was  he  to  do  under  such  circumstances?  How  far  was  he  to  go  in 
his  resistance  to  the  law?  Was  he  to  submit  to  fine  and  imprison- 
ment, or  would  the  threat  of  an  attachment  for  contempt  have 
excused  him  in  surrendering  the  fund?  I  think  the  executor  was 
well  justified  in  refusing  to  incur  these  hazards.     He  wisely  declined 
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ft  contest  with  a  goyemment  which  the  whole  naval  and  military 
power  of  the  United  States  could  not  subdue  under  four  years.  We 
are  not  disposed^  however^  to  rest  the  decision  of  this  case  upon 
this  narrow  and  restricted  view.  It  may  be  placed  upon  a  higher 
ground.  In  Walker  v.  Christian,  21  Gratt  291,  301,  Judge 
MoNCUBB,  speaking  for  the  court,  said:  ''It  is  immaterial  to 
inquire  whether  the  Confederate  government  was  dejure  or  defcu^ 
only;  and  if  de  facto  Ofdy,  for  what  purpose  and  to  what  extent  it 
was  a  de  facto  government.  That  it  was  such  a  government  to  a 
considerable  extent  and  for  many  purposes,  if  not  entirely  and  for 
all  purposes,  cannot  be  denied."  It  is  said,  however,  by  an  emi- 
nent Federal  judge  that  the  Confederate  government  did  not  pos- 
sess all  the  attributes  of  a  government  de  facto  in  the  highest  degree. 
The  reason  he  assigns,  is  it  never  expelled  the  regular  authorities 
from  their  customary  seats  and  functions.  It  never  held  the  national 
capital  It  never  asserted  any  authority  to  represent  the  nation. 
The  conclusion  he  deduces  therefore  is,  it  must  be  regarded  as  an 
unlawful  organization,  and  all  its  acts  and  proceedings  for  the  con- 
fiscation of  the  property  of  loyal  citizens  must  be  treated  as  abso- 
lutely null  and  void. 

The  test  here  suggested  may  be  a  correct  one,  when  applied  to  a 
people  having  but  one  central  consolidated  government.  In  such 
States  or  communities,  as  a  general  thing,  the  object  of  every  revo- 
lutionary movement  is  to  overthrow  and  expel  the  existing  govern- 
ment, to  occupy  the  capital  and  give  laws  to  the  nation.  So  long 
as  the  organization  falls  short  of  this  result,  it  may  be  a  question 
whether  it  possesses  the  attributes  of  a  de  facto  goYemment  in  the 
highest  degree.  However  this  may  be,  the  test  suggested  cannot 
in  justice  be  applied  to  the  Confederate  States.  They  did  not 
attempt  or  desire  to  occupy  the  national  capital  as  their  seat  of  gov- 
ernment, nor  to  give  laws  to  the  people  of  the  United  States.  The 
whole  scope  and  object  of  the  movement  was  a  sepamtion  from  the 
northern  States;  the  formation  of  an  independent  confederation; 
the  establishment  of  a  new  government  over  their  own  people  within 
their  own  territorial  limits  and  jurisdiction.  How  eminently  suc- 
cessful this  struggle  was  for  four  years,  at  least,  in  the  attainment 
of  these  objects,  let  the  supreme  court  of  the  United  States  answer. 
In  Mauran  v.  Insurance  Company,  6  Wall.  (U.  S.)  1,  the  question 
was  presented,  whether  a  northern  insurance  company  was  liaU« 
for  the  value  of  a  vessel  captured  by  the  naval  forces  of  the  Con- 
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federate  goTemment  Mr.  Jufitioe  Nslbok,  in  diBoniwing  the  priB- 
ciples  goTeming  the  rights  and  liabilities  of  underwriters  in  such 
cases,  used  the  following  language:  ''  Still  it  cannot  be  denied  but  - 
that  by  the  use  of  these  unlawful  and  unconstitutional  means  a 
govemment  in  fact  was  erected,  greater  in  territory  than  many  of 
the  old  goyemments  of  Europe,  complete  in  the  organization  of  all 
its  parts  containing  within  its  limits  more  than  eleven  lAillions  of 
people,  and  of  sufficient  resources  in  men  and  money  to  carry  on  a 
civil  war  of  unexampled  dimensions;  and  during  all  which  time 
the  exercise  of  many  belligerent  rights  were  either  conceded  to  it, 
or  were  acquiesced  in  by  the  supreme  goyemment;  such  as  the  treat- 
ment  of  captives  both  on  land  and  sea  as  prisoners  of  war,  the 
exchange  of  prisoners;  their  yessels  captured,  recognized  as  prizes 
of  war,  and  dealt  with  accordingly;  their  property  seized  on  land 
referred  to  the  judicial  tribunals  for  adjudication;  their  ports 
blockaded,  and  tiie  blockade  maintained  by  a  suitable  force,  and 
duly  notified  to  neutral  powers,  the  same  as  in  open  and  public 
war/' 

Again,  elsewhere  he  declares:  ^' We  refer  to  the  conduct  of  the 
war  as  a  matter  of  fact  for  the  purpose  of  showing  that  the  so-called 
Confederate  States  were  in  the  possession  of  many  of  the  highest 
attributes  of  government,  sufficiently  so  to  be  regarded  as  the  ruling 
or  supreme  power  of  the  country,  and  hence  captures  under  its  com- 
mission were  among  those  excepted  out  of  the  policy  by  the  war- 
ranty of  the  insured." 

All  will  acknowledge  the  force  of  this  description,  the  accuracy 
and  truth  of  the  picture.  If  the  laws  and  mandates  of  a  govern- 
ment  thus  organized  and  powerful  will  not  protect  those  who  were 
subject  to  its  jurisdiction  and  yielded  it  obedience,  it  is  idle  to  say 
that  the  citizens  or  subjects  of  a  mere  de  facto  government  in  any 
case  can  claim  exemption  under  its  authority.  In  Thorington  v. 
Smithy  Chief  Justice  Chasb  expresses  the  opinion,  that  the  Con- 
federate government  may  be  classed  among  the  governments  of 
which  those  established  at  Castine  and  Tampico  are  examples.  Let 
us  see,  then,  what  was  decided  with  reference  to  Castine.  It  was 
an  American  fort  captured  by  British  forces  in  1814,  and  held  in 
possession  of  British  authorities  until  the  treaty  of  peace  in  1816. 
During  that  period  foreign  goods  were  received  into  the  port,  undex 
regulations  established  by  the  enemy.  Some  of  these  goods  renudnod 
in  Castine  until  after  the  close  of  the  war.     The  United  States  go?« 
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enunent  then  aaserted  a  right  to  leyy  imports  and  dutieB  upon  them. 
The  supreme  court  of  the  United  States  decided  this  claim  could 
not  be  sustained;  that  by  the  conquest  and  militaiy  occupation  of 
Castine^  the  enemy  acquired  that  firm  possession  which  enabled 
him  to  exercise  the  fullest  rights  of  soyereignty.  By  the  surrender 
the  inhabitants  passed  under  a  temporary  allegiance  to  the  British 
goyemment,  and  were  bound  by  such  laws,  and  such  only,  as  it 
chose  to  recognize  and  enforce.  Now,  if  the  learned  chief  justice 
be  correct  in  likening  the  Confederate  goyemment  to  the  military 
occupation  of  Castine,  it  would  seem  that  the  same  results  must 
follow  in  both  cases.  The  law  of  paramount  force,  which  protected 
the  citizen  against  the  claim  of  the  United  States,  would  also 
protect  the  bailee  or  fiduciary,  who  had  surrendered  the  fund 
in  his  hands  to  the  supreme  authority  of  the  country.  In 
such  case  it  does  not  matter  that  such  authority  is  denounced  as 
unlawful  and  treasonable.  The  same  thing  may  be  said  of  every 
mere  de  facto  goyemment  It  is  unlawful,  because  it  is  simply 
de  facto.  The  right  to  confiscate  the  property  of  enemies  during 
war  does  not  depend  upon  the  lawfulness  of  the  goyemment  which 
enforces  it  It  is  derived  from  a  state  of  war,  and  is  called  the 
right  of  war.  Accordingly,  when  things  in  action  are  confiscated, 
peace  being  made  those  wMch  are  paid  are  deemed  to  haye  perished; 
but  those  not  paid  reriye  and  are  restored  to  their  true  creditors. 
Ware  y.  Hylton,  3  Dall.  227;  Yattel,  Book  3,  chap.  8,  §  138,  and 
chap.  9,  §  161. 

In  The  Prize  Gases,  2  Black.  (U.  S.)  636,  the  doctrine  that  the 
parties  to  a  ciyil  war  are  in  the  same  predicament  as  two  nations 
who  engage  in  a  contest,  and  haye  recourse  to  arms,  was  fully 
recognized  and  sustained.  It  was  also  there  held  that  the  ciyil  war 
between  the  United  States  and  the  Confederate  States  attained  such 
character  and  magnitude  as  to  give  to  the  United  States  the  same 
rights  and  powers  which  they  might  exercise  in  the  case  of  a 
national  or  foreign  war.  Among  these  was  the  right  to  blockade 
southern  ports  against  neutral  nations,  the  right  to  treat  as  public 
enemies  all  persons  residing  within  the  territory  controlled  by  Con« 
federate  authorities,  and  to  seize  and  confiscate  their  property. 
These  were  declared  to  be  belligerent  rights  resulting  from  a  state 
of  war,  applicable  alike  to  ciyil  and  to  foreign  wars.  It  was  upon 
this  principle  the  United  States  authorities  seized  and  confiscated 
the  cotton  of  Mrs.  Alexander,  a  widow  lady  residing  in  the  State  of 
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Arkansas,  who  did  not  even  sympathize  with  the  people  of  the  south 
in  the  struggle  for  independence.  The  supreme  oonrt  of  the  United 
States  sustained  the  act,  declaring  that  the  personal  dispositions  of 
indiTiduals  inhabiting  enemy's  territory  cannot,  in  questions  of  cap- 
ture, be  the  subject  of  inquiry.  Mrs.  AUxcmd&r^s  Cbtton,2  WalL 
(XI.  S.)405. 

According  to  the  law  of  nations,  the  justice  of  the  cause  being 
reputed  equal  between  two  enemies,  whaterer  is  permitted  to  one  in 
virtue  of  a  state  of  war,  is  also  permitted  to  the  other.  Vattel,  882, 
It  does  not  matter  how  the  struggle  terminated — who  the  Tictor 
and  who  the  yanquished.  The  question  is  not  one  of  right,  but  of 
power,  appertaining  to  a  state  of  war — fower  Jlagranis  belh.  The 
goyemment  of  the  United  States  may  exercise  both  soTereign  and 
belligerent  powers.  In  its  sorereign  capacity  it  may  punish  treason 
by  seizing  and  confiscating  the  property  of  the  guilty  party.  This, 
howerer,  can  only  be  done  by  the  conriction  of  the  offender  accord- 
ing to  the  forms  and  requirements  of  the  constitution  and  laws. 
His  guilt  must  be  made  to  appear  judicially.  The  constitution 
throws  the  shield  of  its  protection  around  the  citizen  by  declaring 
that  no  one  shall  be  deprived  of  life,  liberty  or  property,  except  by 
due  process  of  law.  When,  however,  civil  war  exists,  and  the  gov- 
ernment asserts  the  rights  of  a  belligerent,  such  as  appertain  to  a 
state  of  war  between  independent  nations;  treating  all  tiie  inhabit* 
ants  of  the  opposing  section  as  public  enemies;  blockading  their 
ports  against  neutral  powers;  seizing  and  confiscating  their  property 
without  trial  and  without  conviction;  it  must  be  content  to  accept 
all  the  results  which  flow  from  the  position  thus  assumed.  In  the 
Prize  Cases,  it  is  admitted  by  Mr.  Justice  Grieb  that  the  parties  in 
a  civil  war  usually  concede  to  each  other  belligerent  rights.  In  the 
same  cases,  Mr.  Justice  Nelson  delivering  a  dissenting  opinion,  in 
which  Judges  Taney,  Catron  and  Clifford  concurred,  said:  '^In 
the  case  of  a  rebellion  or  resistance  of  the  people  of  a  country 
against  the  established  government,  there  is  no  doubt,  if,  in  its 
progress  and  enlargement,  the  government  thus  sought  to  be 
overthrown  sees  fit,  it  may  by  the  competent  power  recognize 
or  declare  the  existence  of  a  state  of  civil  war,  which  will 
draw  after  it  all  the  consequences  and  rights  of  war  between  the 
contending  parties,  as  in  the  case  of  a  public  war.  And  in  defining 
the  legal  consequences  resulting  from  a  public  war,  he  declares, 
"All  the  property  of  the  people  of  the  two  countries  on  land  or  sea 
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are  subject  to  capture  and  confiscation  by  the  adverse  party  aa 
enemy's  property;  with  certain  qualifications  as  respects  property 
in  land." 

In  Wheaton  the  same  doctrine  is  thus  announced:  ''But  the 
general  usage  of  nations  requires  such  a  war  (civil)  as  entitling 
both  the  contending  parties  to  all  the  rights  of  war  as  against  each 
other,  and  even  as  respects  neutral  nations.  Wheat  Int.  Law,  296; 
The  Tropic  Windy  L.  R,  July,  1861;  Hughes  v.  Letsey  et  al,  5  id. 
148;  Price  v.  Poynier,  1  Bush.  (Ky.)  387;  Ooolidge  v.  Ottihrie, 
U.  S.  circuit  court  for  southern  district  of  Ohio,  voL  8  Am.  Law 
Beg.  22. 

It  has  been  urged  here  and  elsewhere  that  the  government  of  the 
United  States  might  at  the  same  time  exercise  both  belligerent 
rights  and  sovereign  rights  —  belligerent  with  regard  to  the  oppos« 
ing  section,  and  sovereign  in  punishing  individuals  engaged  in 
resisting  its  authority.  It  might  be  demonstrated,  I  think,  that 
inasmuch  as  the  war  was  carried  on  by  sovereign  States,  associated 
in  a  common  confederacy,  exercising  the  highest  attribute  of  gov- 
ernment, that  no  citizen,  taking  up  arms  under  the  authority  of 
that  government,  and  yielding  obedience  to  its  laws  and  mandates, 
can  be  held  amenable  to  the  penalties  of  treason.  It  is,  however, 
unnecessary  for  the  purposes  of  this  case  to  establish  that  proposi- 
tion. Let  it  be  conceded  that  the  government,  having  reduced  the 
people  of  the  South  to  submission,  has  the  right  to  treat  them  as 
rebels  and  traitors.  The  same  may  be  said  of  every  established 
government;  and  the  argument,  carried  to  its  legitimate  results, 
proves  that  in  a  civil  war  belligerent  rights  can  only  be  exercised 
by  the  successful  party. 

It  may  be  that  the  laws  of  the  Confederate  government  can  no 
longer  be  enforced,  and  that  no  person  can  claim  exemption  from 
punishment  for  treason  under  that  authority;  but  what  is  to  be 
said  in  respect  to  contracts  ms^e,  rights  vested,  payments  made, 
liabilities  incurred,  duties  and  obligations  enforced,  whilst  such 
laws  were  in  operation*  The  government  of  the  United  States  was 
unable  to  afford  any  protection  to  this  executor  at  the  time  of  this 
transaction.  Its  courts  were  not  only  closed  against  him,  but  he 
was  declared  an  enemy  of  the  United  States;  and  his  property 
liable  to  capture  and  confiscation  by  the  authorities  of  that  govern- 
ment.  Whatever  security  he  had  against  violence  and  wrong  — 
whatever  protection  for  person  and  property,  was  derived  from  tha 
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Oonfederate  goYBnunent  Protection  and  aUegumoe  «ne  oorvebtiTa 
obligationB.  Ab  the  citizen  is  justified  in  obeying  the  laws  which 
protect  him,  so  his  rights  and  liabilities  in  civil  and  local  matters 
must  be  tested  and  settled  by  the  roles  of  the  gOTemment  which 
has  dominion  over  him. 

The  goYemment  of  the  United  States  obtained  many  important 
advantages  by  the  exercise  of  belligerent  rights  daring  the  war.  It 
seized  and  confiscated  millions  dollars'  worth  of  property  belonging 
to  Bonthem  citizens  who  had  taken  no  part  in  the  straggle.  It  was 
relieved  from  all  responsibility  for  acts  done  on  soathem  soil  and 
on  the  ocean  by  the  armies  and  navies  of  the  Confederate  States. 
Its  blockade  of  soathem  ports  was  respected;  and  its  right  to  exert 
against  neatral  commerce  all  the  privileges  of  a  party  to  a  maritime 
war,  fally  recognized.  The  people  of  the  northern  States  approved 
this  policy  of  their  government,  and  reaped  all  the  advantages 
flowing  from  it  For  the  losses  they  thereby  sustained  they  mast 
for  redress  look  to  the  government  which  claimed  their  allegiaace 
and  received  their  services.  Oonsiderations  of  natural  jastioe  and 
equity,  the  laws  and  usages  of  nations,  require  thkt  the  people 
of  the  South  shall  not  be  placed  in  the  position  of  insurers  of  funds 
in  their  hands  lost  by  the  accidents  of  war. 

In  considering  this  case  I  have  been  content  to  concede  that  the 
government  of  the  Confederate  States  was  only  a  government  de 
facto.  Whether  it  was  not,  during  its  existence,  something  more, 
is  a  proposition  in  regard  to  which  statesmen  and  jurists  will  differ 
so  long  as  a  trace  of  the  struggle  remains  ;  so  long  as  the  funda> 
mental  principles  of  the  government  excite  discussion  among  men. 
The  decision  of  that  question  is  not  rendered  necessary  in  any 
aspect  of  this  case.  Should  it  ever  arise  I  trust  this  court  will  meet 
it  with  the  gravity  and  deliberation  its  importance  demands. 

The  other  judges  oononrred. 
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Lib  v.  MuaFHT. 

(»effitt.7BI.) 

Pardtnwng  pcv$r, 

Tlie  goremor  of  TirginSA  oommated  defendant's  Mntenoii  for  n  feloiijr  (tlmt 
jean  in  the  penitentiary),  to  one  jear  in  jaU,  with  the  eonient  of  the  pilik 
oner.  HMt  (1)  that  the  governor  had  the  constitntlonal  anthoritj  to  do  Mieb 
an  act ;  (2)  that  the  act  was  a  conditional  paidon  and  not  a  commntation,  ae 
it  enbetitnted  a  different  paniehment ;  (8)  that  the  prisoner  oonld  he  lawfully 
held  to  the  performance  of  the  condition. 

Habeas  corpus.  Lawrence  Murphy  was  conyicted  of  a  felony, 
in  April,  1872,  in  the'  hustings  court  of  Bichmond,  and  sentenced 
to  three  years'  imprisonment  in  the  penitentiary.  In  May  following 
the  governor  interfered  in  his  favor  by  the  issue  of  the  following 
warrant : 

'^  YiBOiKiA  —  to  wit :  It  appearing  to  the  executive  that  Law« 
rence  Murphy  now  confined  in  the  city  jail  of  Richmond,  awaiting 
removal  to  the  penitentiary,  under  sentence  of  the  hustings  court 
of  said  city,  for  unlawful  shooting,  is  a  fit  subject  for  commutation 
of  sentence  :  therefore  I,  Gilbert  C.  Walker,  have,  in  pursuance  of 
the  authority  vested  in  the  executive  by  law,  thought  proper  to 
commute,  and  do  hereby  commute  the  punishment  of  the  said  Law- 
emce  Murphy  from  imprisonment  in  the  penitentiary  for  the  term 
of  three  years  into  imprisonment  in  the  city  jail  of  Richmond  for 
the  term  of  twelve  months  from  the  date  hereof. 

**  Given  under  my  hand  as  governor,  and  under  the  lesser  seal  ot 
the  Commonwealth,  this  18th  day  of  May,  A.  D.  1872. 

"G.  C.  Walkbb. 
By  the  governor. 

James  MoDokald,  Secretary  of  (he  OammanweattJL^ 


The  prisoner  indorsed  thereon  the  following  consent : 

"  I,  Lawienoe  Murphy,  hereby  aeoept  the  within  o<»nmiitatioii  d 
my  sentence  as  therein  expressed  with  the  condition  set  forth. 
**  May  18,  1872.  Lawbsvgb  Mubpht.** 
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June  8y  1872,  the  prisoner  applied  for  a  writ  of  habeas  corpus 
against  N.  M.  Lee,  sergeant  and  jailer  uf  the  city  of  Richmond. 
The  writ  issued,  and  Lee  returned  in  answer  that  he  held  the  pris- 
oner by  virtue  of  the  sentence  aforesaid,  and  the  direction  of  the 
judge  to  await  the  prisoner's  application  to  the  governor  for  pardon. 
June  14,  1872,  the  case  was  heaid.  The  prisoner  introduced  the 
warrant  of  the  governor  above  set  out,  with  its  indorsement,  and 
the  Oommonwealth,  the  judgment  and  sentence  of  the  hustings 
court,  and  thereupon  the  court  discharged  the  prisoner  from  ens- 
tody.  The  sergeant  applied  for  a  writ  of  error,  which  was  allowed 
by  one  of  the  judges  of  this  court 

The  Attorney-Oeneraly  for  appellant. 

Oaiett  &  Meredith,  for  appellee. 

Staples,  J.  •  The  record  in  this  case  presents  for  our  conddeni- 
tion  two  important  and  interesting  questions  :  First,  has  the  gov- 
ernor of  the  State  the  constitutional  power  to  grant  conditional  par- 
dons ?  and  second,  is  the  paper  which  emanated  from  the  executive 
department  on  the  18th  day  of  May,  1872,  and  is  filed  as  an  exhibit 
in  this  canse,  to  be  considered  %  conditional  pardon,  or  a  mere  com- 
mutation of  punishment  ?  It  is  laid  down  in  Blackstone's  Com- 
mentaries (voL  4,  p.  401),  that  a  pardon  may  be  conditional — that 
is,  the  king  may  extend  his  mercy  upon  what  terms  he  pleases,  and 
may  annex  to  his  bounty  a  condition  precedent  or  subsequent,  on 
the  performance  whereof  the  validity  of  the  pardon  will  depend  : 
and  this  by  the  common  law.  All  the  writers  on  criminal  law  con- 
cur in  this  doctrine  ;  and  the  English  books  are  full  of  authorities 
in  support  of  it.  1  Ghitty's  Crim.  Law,  714 ;  2  Hawkins'  P.  C, 
tit  Pardon ;  1  Leach's  Crim.  Law,  223,  393  ;  In  the  matter  of  Par- 
ker et  al.y  5  M.  A;  W.  32. 

This  power  has  been  exercised  by  the  king  of  England  from  time 
immemorial,  not  as  a  part  of  his  royal  prerogative,  but  as  an  inci- 
dent to  the  general  pardoning  power.  The  king  may  annex  a  con- 
dition to  his  bounty,  not  because  he  is  king  and  clothed  with  royal 
attributes,  but  because  being  invested  with  the  general  power  of 
pardoning,  he  has  the  right  to  prescribe  the  terms  and  limitations 
under  which  he  will  exercise  it.  To  ^*  grant  conditional  pardons,'* 
then,' simply  implies  a  contract  between  the  sovereign  power  and  the 
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criminal^  that  the  former  will  release  the  criminal  upon  certain  oon« 
ditions  imposed  by  the  soyereign  and  accepted  by  the  criminal  It 
is  not  an  inference  from  the  general  power  of  pardon,  bnt  apper^ 
tains  to  it  and  is  a  part  of  it. 

These  are  the  doctrines  and  maxims  of  the  common  law.  They 
were  familiar  to  the  jurists  and  statesmen  of  Virginia  at  the  time 
of  the  adoption  of  our  first  constitution.  In  the  language  of  Chief 
Justice  Marshall,  '^  As  the  power  has  been  exercised  from  time 
immemorial  by  the  executive  of  that  nation,  whose  language  is  our 
language,  and  to  whose  judicial  institutions  ours  bears  a  close 
resemblance,  we  adopt  their  principles  respecting  the  operation  and 
effect  of  a  pardon,  and  look  to  their  books  for  the  rules  prescribing 
the  manner  in  which  it  is  to  be  used  by  the  person  who  would 
avail  himself  of  it.     United  States  y,  Wilson,  7  Peters  (U.  S.),  150. 

The  constitution  of  1776  declares  that  the  governor  shall,  with 
the  advice  of  the  council  of  State,  have  the  power  of  granting 
reprieves  or  pardons,  except  where  the  prosecution  shall  have  been 
carried  on  by  the  house  of  delegates,  or  the  law  shall  otherwise  par- 
ticularly direct.  And  this  power  is  conferred  in  language  almost 
identical  in  all  the  amended  constitutions,  except  that  it  can  now 
only  be  exercised  after  conviction.  The  same  terms  are  used  sub- 
stantially in  the  constitutions  of  nearly  all  the  States,  and  in  the 
constitution  of  the  United  States.  For  example,  the  constitution 
of  Pennsylvania,  both  of  1790  and  1838,  provides  that  the  governor 
shall  have  power  to  remit  fines  and  forfeitures,  and  grant  reprieves 
and  pardons.  Under  this  provision  it  was  unanimously  decided  by 
the  supreme  court  of  that  State,  that  \*  the  governor  may  annex  to 
a  pardon  any  condition,  whether  precedent  or  subsequent,  not  for- 
bidden by  law  ;  and  it  lies  on  the  grantee  to  perform  it ;  and  if  the 
condition  is  not  performed,  the  original  sentence  remains  in  full 
force,  and  may  be  carried  into  eflfecf 

The  supreme  court  of  Massachusetts,  in  construing  a  similar 
clause  in  the  constitution  of  that  State,  used  this  language:  "The 
power  of  pardoning  offenses  is  conferred  on  the  executive  by  the 
eighth  article  of  the  second  chapter  of  the  constitution.  It  is  gene* 
ral  and  extends  to  all  cases,  except  convictions  by  the  Senate  on 
impeachment.  This  exception  proves  the  comprehensive  nature  of 
the  power.  The  only  limitation  to  its  exercise  is  that  pardon  shall 
not  be  granted  before  conviction.  The  general  power  necessarily 
contains  in  it  the  lesser  power  of  remission  and  commutation.     If 
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the  whole  offlsnie  may  be  pardoned,  aforiuniy  a  part  of  the  punish* 
ment  may  be  remitted,  or  the  sentence  commuted.  If  an  absolute 
pardon  may  be  granted,  of  {xmrse  a  conditional  (me  may  be.**  Pmr» 
kins  Y.  Btw$ns,  U  Pick.  278. 

In  Ths  People  v.  Potter^  1  Parker's  Grim.  Bep.  47,  63,  Judge 
SoMONDB  of  the  supreme  court  of  New  York,  in  commenting  upon 
the  words  ''shall  haye  power  to  grant  reprieves  and  pardons,'' 
declares:  ''The  decisions  of  the  courts  in  our  State,  in  sereral  of 
the  States  of  the  Union,  in  the  courts  of  the  United  States,  and  in 
the  courts  of  the  British  empire,  have  all  regarded  these  words  as 
oonyeying  the  right  to  attach  conditions  to  the  grant  of  a  pardon." 
The  courts  of  South  Garolina^  of  Arkansas,  New  Jersey  and  Mary- 
land, have  construed  like  clauses  in  the  constitutions  of  those  States 
in  the  same  way.  If  there  are  any  contrary  decisions,  they  have 
escaped  my  attention.  It  is  true,  that  under  the  constitution  and 
laws  of  several  of  these  States,  express  power  is  given  to  the  execu- 
tive to  grant  pardons  upon  such  terms  as  he  may  think  proper;  but 
<the  courts  there  hold  that  the  power  in  question  is  conferred  by  the 
.-general  words,  and  exists  independently  of  these  enactments.  Mr. 
Wirt,  while  attorney-general  of  the  United  States,  expressed  the 
opinion,  that  the  power  of  pardoning  absolutely  includes  the  power 
of  pardoning  conditionally;  on  the  principle  that  the  greater  power 
includes  the  less.    Opinions  of  attorney-general,  250. 

These  doctrines  have  received  the  unqualified  assent  of  the  most 
approved  writers  on  criminal  law  in  the  United  States.  The  rule  is 
thus  expressed  in  Bishop  on  Grim.  Law,  voL  1,  §  760:  A  pardon 
may  be  full  or  partial,  absolute  or  conditional.  In  some  of  the 
States  this  is  so  by  the  express  words  of  the  constitution;  and  where 
the  words  are  not  express,  the  same  result  flows  from  the  doctrine 
that  with  us  a  power  general  in  its  terms  takes  the  construction 
given  it  in  the  English  common  law,  whence  our  law  is  derived. 

This  citation  of  authorities  would  be  incomplete  without  some 
notice  of  the  case  of  Ex  parte  Wm,  Wells,  18  How.  (U.  S.)  307;  a  well- 
<x)Q8idered  decision  of  the  supreme  court  of  the  United  States.  In 
that  case  Wells  was  convicted  of  murder  in  the  first  degree,  and  was 
sentenced  to  be  hanged.  A  pardon  was  granted  him  by  President 
Fillmore,  upon  condition  that  he  be  imprisoned  during  his  natural 
life,  lihich  was  accepted  by  the  prisoner.  He,  however,  applied  for 
a  wnt  of  habeas  oorpus^  on  the  ground  that  the  pardon  was  absolute; 
and  the  condition  void.     The  supreme  court  was  of  opinion,  that 
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the  language  used  in  the  constitntion,  as  to  the  power  of  pardoning, 
most  be  oonstrued  by  the  exercise  of  that  power  in  England  prior  to 
the  reyolntion,  and  in  the  States  prior  to  the  adoption  of  the  con- 
stitution; that  the  power  of  the  president  to  pardon  conditionally  is 
not  one  of  inference,  but  is  conferred  in  terms;  the  language  being 
'*  to  grant  reprieres  and  pardons/'  which  includes  conditional  as 
well  as  absolute  pardons. 

It  must  be  borne  in  mind  that  under  the  Federal  system  there  are 
no  common-law  oflFenses;  the  courts  have  no  common-law  jurisdiction, 
and  the  president  can  only  exercise  such  powers  as  are  specifically 
granted  in  the  constitution.  Whereas  in  this  State  the  common 
law  has  been  adopted,  and  made  the  rule  of  action,  unless  plainly 
repugnatU  to  the  constitution  and  statutes  of  the  State.  The  rea- 
sons with  us  for  adhering  to  the  common-law  doctrines  in  regard  to 
granting  conditional  pardons  are  much  stronger,  therefore,  than  any 
applying  to  the  Federal  courts.  The  practice  of  granting  such  par- 
dons, it  will  thus  be  seen,  is  fully  recognized  in  England;  is  fully 
sustained  by  the  most  approved  writers  in  this  country;  by  the 
decisions  of  both  Federal  and  State  courts.  The  identity  of  the 
words  used  in  nearly  all  the  constitutions,  the  uniformity  of  con- 
struction given  to  those  words  by  all  the  courts  which  have  had  the 
subject  under  consideration,  lead  irresistibly  to  the  conclusion  that 
the  f ramers  of  our  constitution  employed  the  same  terms  in  the 
sense  thus  explicitly  and  plainly  established. 

The  counsel  for  the  prisoner  tells  us,  however,  that  whatever  may 
be  the  rule  elsewhere,  the  case  of  Oommonw&altA  v.  Ibwkr,  4  Call, 
35,  has  established  a  different  doctrine  in  Virginia.  A  slight  exami* 
nation  of  the  case  will  show  that  this  is  a  mistake.  Fowler  was 
convicted  of  felony  in  the  general  court,  and  was  pardoned  by  the 
executive  on  the  express  condition  that  he  (Fowler)  shall  forthwith 
submit  himself  to  such  authority  as  the  executive  shall  put  over 
him,  for  the  purpose  of  confining  him  to  labor  bodily  in  such  man- 
ner  and  on  such  works  as  a  majority  of  the  directors  of  public  build- 
ings shall  direct;  and  he  shall  continue  to  work  thereon  as  a  common 
laborer  for  the  space  of  three  years,  and  shall  not  be  absent  there- 
from at  any  time  without  due  license  first  obtained.  This  court 
decided  this  condition  to  be  illegal  No  reasons  are  given,  and  wa 
are  therefore  left  to  conjecture  the  grounds  of  the  decision.  It  will 
be  noted,  however,  the  court  do  not  say  that  the  governor  is  not 
authorized  to  grant  conditional  pardons,  but  that  ''  the  condition 
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annexed  to  (his  pardon  is  illegal"  And  bo  it  might  well  be  held. 
The  effect  of  the  condition  was  to  make  the  prisoner  practicallj  a 
slave  for  three  years.  The  authority  to  be  pat  oyer  him  might  at 
any  time  be  changed  at  the  caprice  of  the  governor,  and  the  labor 
he  was  required  to  perform  might  be  varied  or  increased  at  the 
pleasure  of  persons  controlled  by  no  law  or  authority.  It  is  obvious 
that  the  punishment  was  unknown  to  our  system  of  jurisprudence, 
and  might  have  been  perverted  to  purposes  of  the  grossest  injustice 
and  tyranny.  No  court  could  hesitate  to  pronounce  such  a  condi- 
tion illegal,  and  this  was  all  the  court  intended  to  say.  The  case  is 
QO  authority  upon  the  present  question,  and  would  never  have  been 
relied  on  as  such  but  for  the  mistake  of  the  reporter  in  his  state- 
ment of  the  points  decided. 

The  counsel  for  the  prisoner,  in  the  course  of  his  argument,  cited 
ft  section  reported  by  the  revisers  of  1847  and  1848,  and  recom- 
mended for  adoption  by  the  legislature.  It  provides  that  the  gover- 
nor, upon  the  petition  of  the  person  sentenced,  may  grant  him  a 
pardon  upon  such  conditions,  under  such  limitations  and  with  such 
restrictions  as  may  be  deemed  proper  by  the  governor  and  assented 
to  by  the  petitioner.  The  counsel  relies  upon  this  recommendation 
of  the  revisers  and  the  refusal  of  the  legislature  to  adopt  it,  to  show 
that  according  to  the  prevailing  opinion  the  executive  did  not  pes* 
sess  the  power  to  grant  conditional  pardons;  and  it  was  inexpedient 
in  the  opinion  of  the  legislature  to  invest  him  with  it.  The  revi- 
sers, however,  do  not  assert  that  the  executive  does  not  possess  the 
power  in  question.  They  merely  say  the  regularity  of  a  conditional 
pardon  has  been  doubted  in  Virginia,  and  the  section  proposed  will 
remove  that  doubt.  The  legislature  may  have  declined  to  adopt  the 
provision  from  a  conviction  that  the  constitution  conferred  upon  the 
executive  full  power  over  the  whole  subject,  and  legislation  was 
thought  not  only  unnecessary,  but  improper.  But  whatever  may 
have  been  the  reasons  controlling  the  legislature,  it  is  clear 
that  neither  its  collective  will  nor  the  opinions  of  the  individ- 
ual members  can,  in  any  wise,  impair  or  restrain  the  exercise  of 
powers  vested  by  the  constitution  in  the  executive  department.  It 
may  be  that  the  practice  in  Virginia  has  not  been  in  conformity 
with  the  views  here  expressed.  The  question,  however,  is  not  one 
of  practice,  but  purely  of  constitutional  interpretation.  The  language 
of  the  constitution  is,  the  governor  ^'  shall  have  power  to  grant 
reprieves  and  pardons."    What  kind  of  pardons  ?    Unconditional, 
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it  is  said*  But  why  unconditional  ?  The  oonstitation  makes  no 
sach  restriction.  There  are  yarions  kinds  of  pardons :  full,  absolute 
or  unconditional;  partial  and  conditionaL  One  of  these  is  as  fully 
embraced  in  the  words  of  the  grant  as  the  other ;  all  are  contained 
in  it.  Can  we  conceive  of  a  case  in  which  the  greater  power  does 
not  include  the  less  ?  To  use  the  words  of  Mr.  Justice  Gakpbell^ 
of  the  supreme  court  of  the  United  States :  '^  The  real  language  of 
the  constitution  is  general ;  that  is,  common  to  the  class  of  pardons, 
or  extending  the  power  to  all  kinds  of  pardons  known  in  the  law  as 
such,  whateyer  may  be  their  denomination.  We  have  shown  that  a 
conditional  pardon  is  one  of  them." 

These  considerations,  it  seems  to  me,  justify  us  in  holding  that  the 
power  to  grant  conditional  pardons  is  vested  in  the  executive  of  Vir- 
ginia. In  respect  to  the  policy  of  so  vesting  it,  there  cannot  be  a 
question.  The  power  of  granting  conditional  pardons  must  reside 
somewhere ;  and  by  common  consent  of  all  the  States  it  is  vested  in 
the  executive  department.  It  has  been  well  said  that  the  authority 
to  suspend  the  operation  of  laws  is  a  privilege  of  too  high  a  nature  to 
be  committed  to  many  hands,  or  to  those  of  any  inferior  officer  in  the 
State.  If  the  chief  magistrate  can  be  trusted  with  the  power  of 
absolute  and  unconditional  pardon,  he  is  certainly  a  safe  depositary 
of  the  qualified  power.  Gases  are  constantly  arising  which  call  for 
the  exercise  of  executive  clemency  in  a  modified  form,  by  reason  of 
circumstances  subsequently  occurring,  or  which  could  not  have  been 
taken  into  consideration  by  the  courts  and  juries.  Even  the  pub- 
lic good,  which  is  the  ultimate  end  of  all  punishment,  sometimes 
requires  that  some  milder  form  of  punishment  should  be  substituted 
for  that  which  was  enforced  by  the  sentence  of  the  law. 

The  objection  sometimes  urged,  that  no  man  can  contract  for  his 
own  imprisonment,  is  answered  by  the  consideration  that  the  con- 
vict, having  already  forfeited  his  life  or  his  liberty,  surrenders  noth- 
ing by  his  contract  with  the  executive.  The  substituted  sentence 
is  his  own  voluntary  choice ;  and  the  courts  merely  execute  that 
choice  in  the  infliction  of  a  milder  punishment.  A  performance  of 
the  condition  renders  the  pardon  absolute ;  and  entitles  the  felon  to 
his  discharge  from  all  the  penalties  consequent  upon  the  conviction. 
On  the  other  hand,  his  failure  to  perform  renders  the  pardon  utterly 
void ;  and  he  may  be  brought  to  the  bar  and  remanded,  to  suffer  the 
punishment  to  which  he  was  originally  sentenced.  Bacon's  Abridg*, 
Pardon,  E. 
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It  is  to  be  borne  in  mind  there  is  a  material  distinotion  between 
a  conditional  pardon  and  a  mere  commntation  of  punishment.  A 
conditional  pardon  is  a  grant,  to  the  raliditj  of  which  acceptance  is 
essential  It  may  be  rejected  by  the  convict ;  and  if  rejected,  there 
IS  no  power  to  force  it  upon  him.  A  commntation  is  ^e  snbstitn- 
tion  of  a  less  for  a  greater  ponishment,  by  authority  of  law,  and 
may  be  imposed  upon  the  conyict  without  his  acceptance,  and 
against  his  consent.  In  this  State  the  executiye  is  only  author- 
ized to  commute  capital  punishment ;  whereas  he  may  grant  con- 
ditional pardons  in  all  cases  legally  involYing  an  exercise  of  the  par- 
doning power. 

It  remains  now  to  inquire  whether  the  warrant  of  the  exocutiTS 
in  this  case  is  to  be  regarded  as  an  attempted  commutation  of  pun- 
ishment, or  as  a  conditional  pardon.  After  reciting  that  Lawrence 
Murphy  is  a  fit  subject  for  commutation  of  sentence,  the  warrant 
declares  that  the  punishment  of  the  prisoner  is  hereby  commuted 
from  imprisonment  in  the  penitentiary  for  the  term  of  three  years 
into  imprisonment  in  the  city  jail  of  Richmond  for  the  term  of 
twelve  months  from  the  date  thereof.  And  at  the  conclusion  is  the 
indorsement  of  the  prisoner,  '^  accepting  the  commutation  with  the 
condition  set  forth,"  and  bearing  the  same  date  with  the  warrant. 

Now,  it  is  true  that  this  paper  does  not  purport  to  be  a  pardon  of 
any  sort,  but  a  mere  commutation  of  punishment.  But  the  ques- 
tion recurs,  whether  the  acceptance  by  the  convict  of  the  terms 
imposed  by  the  executive  does  not  give  to  the  warrant  the  operation 
and  eflFect  of  a  conditional  pardon.  Clearly  the  original  punishment 
is  remitted,  and  a  milder  sentence  is  substituted.  It  is  true 
this  could  not  be  done  without  the  consent  of  the  convict.  It  is 
equally  clear  that  with  his  consent  it  might  be  done.  Commutation 
is  simply  the  substitution  of  a  less  for  a  greater  penalty  or  punish- 
ment. If  followed  by  the  acceptance  of  the  convict,  it  practically 
amounts  to  the  same  thing  as  a  conditional  pardon.  I  do  not  mean 
to  assert  it  has  the  same  efFect  of  a  full  pardon,  which,  when  per- 
formed, not  only  remits  the  original  punishment,  but  restores  the 
competency  of  the  oflFender  and  removes  the  infamy  of  the  convic- 
tion. Certain  it  is,  it  has  the  operation  and  effect  of  a  partial  par- 
don, which  is  described  in  many  of  the  cases  as  merely  remitting  oi 
releasing  the  punishment  without  removing  the  guilt  of  the  offender. 
P&rkins  v.  Stevens,  24  Pick.  277;  ExparU  Garland,  4  Wall.  (U.  S.) 
883,  380. 
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It  has  been  argued,  however,  that  this  warrant  cannot  be  consid" 
wed  a  conditional  purdon,  becanse  neither  the  word  ^'pardon''  nor 
any  equivalent  phrase  is  nsed  therein.  It  is  well  settled  that  no 
technical  words  or  terms  are  necessary  to  constitute  a  pardon.  In 
some  of  the  ancient  pardons  a  variety  of  language  is  to  be  found, 
such  as  acquit,  pardon,  release  and  exonerate.  In  Pennsylvania  the 
practice  is  '^  to  remit  the  sentence,"  and  this  is  equivalent  to  a  pardon 
of  the  offense.  Hoffman  v.  Coster,  2  Whart.  453.  In  Massachu- 
setts similar  words  are  construed  a  pardon  of  the  punishment,  but 
not  as  a  removal  of  the  disabilities  consequent  upon  a  conviction. 
And  in  South  Carolina  an  instrument  signed  by  President  Monroe, 
ordering  ''that  the  prisoner  be  forthwith  released  from  prison,'' was 
decided  to  be  a  full  pardon,  upon  the  ground  that  it  accomplished 
all  the  benefit  to  the  prisoner  that  is  practicable,  and  seemed  to  be 
entitled  to  every  liberality  of  construction  that  may  not  contravene 
any  weU-settied  adjudications.    Jones  v.  Harris,  1  Strobh.  160. 

A  case  somewhat  similar  to  the  present  is  found  in  14  Mass.  472. 
The  opinion  of  the  supreme  court  of  that  State  being  asked  upon 
the  right  of  the  legislature  to  commute  the  punishment  fixed  by 
law,  after  sentence  has  been  given.  The  judges  unanimously  certi< 
fied  that  the  legislature  had  no  such  power,  but  that  the  power  of 
pardoning  offenses  was  solely  in  the  governor,  by  and  with  the 
advice  of  the  council;  to  which  power  the  right  of  commuting  punish- 
ment— if  by  such  right  be  meant  a  right  of  pu^oning  upon  condi- 
tion of  the  oonvicf  s  voluntarily  submitting  to  a  lesser  punishment — 
must  be  a  necessary  incident.  A  note  to  this  case  by  Chief  Justice 
CUSHI17G  shows  he  fully  recognized  the  distinction  between  a  com- 
mutation  authoritatively  imposed,  which  was  unknown  to  the  Mas- 
sachusetts constitution,  and  a  commutation  voluntarily  accepted  by 
a  felon,  which  might  be  regarded  as  a  necessary  incident  to  the 
pardoning  power. 

The  object  of  the  courts  in  construing  instruments  of  this  char* 
acter  is  to  carry  out  the  intention  of  the  parties;  and  wherever  that 
is  doubtful,  the  grant  is  interpreted  most  beneficially  for  the  citizen 
or  subject,  and  most  strongly  against  the  king.  This  is  an  univer« 
sal  rule  in  the  interpretation  of  pardons.  1  Bishop's  Crim.  LaW; 
§  757,  and  cases  cited. 

It  is  said,  however,  that  the  executive  did  not  intend  in  this  case 
to  grant  a  pardon  of  any  kind,  absolute  or  conditional  He  cer* 
tmnly  intended  to  remit  the  punishment  imposed  by  the  law,  and 
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to  BubBtitate  another  in  its  plaoe.  He  certainly  did  not  intend  to 
do  80  without  the  oonaent  of  the  oonyict,  nnlees  we  are  prepared  to 
hold  that  he  was  either  ignorant  of  his  oonBtitntional  fanctionsy  of 
that  it  was  his  purpose  to  transcend  them.  We  mast  presume  it 
was  his  intention  to  exercise  just  such  powers  as  are  Tested  in  him 
by  the  constitution;  and  we  should  give  his  official  acts  a  fair  and 
liberal  interpretation,  so  as  to  make  them  ralid  if  possible.  In 
cases  inyoMng  merely  pecuniary  rights  and  obligations,  the  courts 
are  even  astute  to  give  effect  to  the  contracts  of  parties.  Thus  a 
deed  which  cannot  operate  in  the  precise  way  in  which  it  is  intended 
to  take  effect,  shall  yet  be  construed  in  another,  if  in  this  other  it 
can  be  made  effectu^.  For  example,  a  deed  intended  for  a  release, 
which  cannot  operate  as  such,  may  still  take  effect  as  a  grant  of  the 
rerersion,  as  a  surrender  or  an  attornment,  or  eyen  as  a  covenant  to 
stand  seized.    2  Pars,  on  Gout.  504,  and  cases  cited. 

It  is  also  held,  if  the  king's  grant  admits  of  two  interpretations, 
one  of  which  will  make  it  utterly  void  and  worthless,  and  the  other 
will  give  it  a  reasonable  effect,  then  the  latter  is  to  prevail,  for  the 
reason,  says  the  common  law,  that  it  will  be  more  for  the  benefit  of 
the  subject  and  the  honor  of  the  king,  which  is  more  to  be  regarded 
than  his  profit.     10  Coke,  67  f. ;  2  Pars.'  on  Cont.  506,  note  n. 

And  the  same  rule  should  be  held  to  apply  to  the  grants  of  a 
State.  It  applies  with  peculiai  force  whenever  the  life  or  liberty  of 
the  citizen  is  involved.  The  anxiety  of  the  courts  in  all  such  cases 
to  effectuate  rather  than  defeat  the  intention  of  the  State,  expressed 
through  its  chief  magistrate,  must  be  regarded  as  eminently  wise, 
just  and  beneficiaL 

In  the  present  case,  should  the  convict  be  remanded  to  the  peni- 
tentiary under  the  original  sentence,  the  executive,  if  he  adheres  to 
his  original  purpose,  will  accomplish  the  object  aimed  at  by  a  slight 
change  in  the  phraseology  of  the  warrant;  but  the  intent  will  then 
be  no  more  manifest  than  now,  nor  would  the  practical  operation  of 
the  warrant  be  varied  by  this  change.  Indeed,  the  same  result  will 
be  accomplished  by  a  single  reprieve  of  the  convict  for  one  year  and 
a  pardon  at  the  expiration  of  that  period. 

Upon  the  whole,  it  seems  to  me,  we  are  well  justified  in  constru- 
ing this  warrant  as  a  conditional  pardon,  if  not  of  the  offense,  cer- 
tainly of  the  punishment  imposed  by  the  law.  The  convict  has  the 
right  to  perform  the  condition  by  enduring  the  substituted  punish- 
ment prescribed  by  the  executive;  and  upon  serving  out  the  full 
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term  of  twelve  months  in  the  city  jail  of  Richmond,  he  will  be' enti- 
tled to  his  discharge  from  any  farther  punishment.  The  period  of 
his  release  on  bail  is,  however,  not  to  be  included  in  estimating  or 
computing  his  term  of  confinement  in  the  jail.  The  judgment  of 
the  circuit  court  of  the  city  of  Richmond  must,  therefore,  be 
reven»)d,  '*::.d  tbe  case  remanded  to  be  proceeded  in  in  accordance 
with  the  views  herein  expressed.  If  the  said  Lawrence  Murphy 
shall  appear  before  said  court  in  answer  to  his  recognizance,  he  wiU 
be  remanded  to  the  city  jail,  to  undergo  the  punishment  prescribed 
in  the  warrant  of  the  executive. 

In  the  course  of  this  opinion,  nothing  has  been  said  in  respect  to 
the  kind  and  nature  of  the  conditions  the  executive  may  annex  to 
his  pardon.  Nor  is  it  intended  to  express  any  opinion  upon  that 
point,  except  to  say  they  must  not  be  impossible,  immoral  or  illegal. 
It  is  clear  that  he  is  authorized  to  substitute,  with  the  consent  of 
the  prisoner,  any  punishment  recognized  by  statute  or  the  common 
law  as  enforced  in  this  State.  In  this  case  there  can  be  no  ques- 
tion  as  to  the  legality  of  the  condition. 

Since  the  foregoing  opinion  was  prepared,  I  have  seen  the  case  of 
ScUl  V.  OammanweaUh,  8  Leigh,  726*  I  have  only  to  say  the  opin- 
ion expressed  by  Judge  Fby  and  concurred  in  by  the  other  judges, 
is  a  mere  obiter  dictum^  was  not  called  for  by  any  thing  in  the  case, 
and  is,  therefore,  no  authority  for  this  court  Besides,  Judge  Fbt 
does  not  assert  that  conditional  pardons  are  unconstitutional.  He' 
is  very  careful  not  to  say  so.  He  merely  says  that  in  this  State  par- 
dons are  absolute  constitutionally  or  from  practice.  And  in  point 
of  fact  this  latter  is  entirely  correct.  But  as  I  have  already 
attempted  to  show,  it  is  not  a  question  of  practice,  but  purely  ol 
khe  interpretation  of  plain  and  constitutional  provision* 

Ohbistiak,  J.,  was  absent 

Bou£Dur,  J.,  delivered  a  diseenting  opinion. 

JUogtmWf  rev&rwmi% 
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iJiadadniftnlor  filed  &  bill  to  marshal  assets  against  eredMoffs,  sohm  of  wh< 
bad  eommeneed  suits  at  law.  An  injunction  was  allowed,  conditioned  tc 
•How  the  claims  to  be  litigated  to  ascertain  the  amounts  dne,  the  prioritj  oi 
the  claims,  and  the  right  to  payment  ont  of  the  funds.  One  of  the  creditors 
resided  in  another  State  and  made  application  to  haye  his  action  at  law 
remoYed  to  the  United  States  court.  HM,  that  the  cause  was  not  subject  to 
rsmoTal,  as  it  was  merely  collateral  to  the  suit  in  equity. 

Wbit  of  bbbob  on  appeal  from  an  order  of  Johksok,  J.,  Ohat- 
tahooohee  ooonty,  remoying  oanse  into  the  United  States  court. 
The  order  is  assigned  as  error.  The  facts  saffioiently  appear  in  the 
opinion. 


Peabody  d  Brannoti,  K  H.  WarriU,  B.  O.  Baifard^  for  phdntifl 
in  error. 

Bkmfard  d  Th&nUon,  for  defendant 

MoNTGOMBBT,  J.    The  admiMstrator,  being  sned  by  Loyd  and 
other  creditors,  filed  a  bill  to  marshal  assets,  alleged  insolTenoy  of 
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the  estate,  and  prayed  that  the  common-law  snitB  be  enjoined.  The 
claims  of  the  creditors  were  conflicting,  and  the  amounts  of  the 
claims  dispnted  by  the  administrator. 

The  chancellor  granted  a  modified  injunction,  permitting  the 
creditors  to  go  on  at  common  law  and  obtain  their  judgments  for 
whatever  amounts  might  be  found  to  be  due,  but  decreeing  that  the 
judgments  should  not  bind  the  administrator  personally,  or  be 
enforced  until  the  final  decree.  Upon  the  passing  of  this  inter- 
locutory order,  Loyd  filed  his  petition  under  what  are  known  as  the 
Garsed  acts  of  Congress,  of  1866  and  1867,  for  the  remoyal  of  his 
common-law  suit  to  the  circuit  court  of  the  United  States,  Loyd 
being  a  non-resident,  by  admissioif,  although  that  fact  does  not 
appear  from  the  record.  The  court  granted  the  order  to  remove, 
and  the  administrator  excepted.  We  think  the  court  erred.  The 
common-law  suit,  with  severa}  others,  had  become  merged  into  the 
bilL  A  removal  of  any  one  of  the  suits  dissolved  the  injunction, 
ipso  facto,  as  to  that  suit  McLeod  v.  Duncan,  5  McLeod,  342  ; 
Bowen  v.  EendaU,  23  Law  Beports,  538.  The  administrator  might 
have  again  enjoined  in  the  United  States  court,  but  how  could  that 
court  determine  the  pro  rata  to  which  Loyd  might  be  entitled  out 
of  the  assets  in  the  hands  of  the  administrator  P  *  ^^  A  final  deter- 
mination of  the  controversy,  so  far  as  it  concerns  him, "  cannot  be 
made  in  that  court  ^'  without  the  presence  of  the  other  defendants 
as  parties  in  the  cause, ''  made  by  the  bill.  And  the  administrator 
cannot  carry  them  there  in  any  pew  bill  he  may  find  it  necessary  to 
file  in  that  court.  Oongress  certainly  could  not  have  intended  to 
BO  incumber  the  administration  of  estates,  in  all  the  States,  as 
would  be  the  result  of  permitting  .every  non-resident  creditor  of  an 
insolvent  estate  to  have  his  part  of  the  case  made  by  the  adminis- 
trator's filing  a  bill  to  marshal  assets  removed  to  the  United  States 
courts.  The  present  case  is  much  stronger  against  the  removal 
than  P$ter$  v.  Peters,  41  Oe,  242. 

J%e  judgment  of  the  court  is  revereed. 
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FoBSTTH  y.  The  Matob,  Etc.,  ov  AxmnrA. 

(tfO«.UL) 

MwMpal  tofpcrathn^fir^  Wwlfi. 

Plalntlir  deeUred  Against  tho  eorporation  of  Atlanta,  allogln|^  that  it  had  1^ 
ordinance  defined  fire  limits  In  the  citj  within  which  the  erection  of  wooden 
buildings  were  prohibited.  That  while  the  ordinance  was  in  force  the  dtf 
oonndl  authorised  F.  to  erect  a  wooden  building  in  Ae  said  limits  which 
taking  fire  caused  the  destruction  of  plaintiff's  building.  HM,  on  demur- 
rer, that  the  action  could  not  be  maintained. 

DsKUBBBB  to  a  declaration  by  W.  O.  Forsyth  against  The  Mayor 
and  Council  of  Atlanta,  which  stated  that  plaintiff  owned  certain 
wooden  buildings  within  the  fire  limits  of  Atlanta,  an  incorporated 
Atjy  and  that  its  municipal  officers  were  bound  to  protect  them 
against  fire ;  that  the  city  had  an  ordinance  against  the  erection  of 
any  but  fire-proof  buildings  within  said  limits,  and  forbidding 
blacksmith  shops  within  a  specified  distance  of  other  houses ;  that 
while  said  ordinance  was  in  force  they  permitted  and  authorized 
one  Finney  to  build  a  wooden  house  and  keep  a  blacksmith  shop 
within  said  limits  and  nearer  to  plaintiff's  houses  than  the  ordinance 
specified ;  that  Finney's  building  taking  fire  communicated  the 
same  to  plaintiff's,  whereby  they  and  their  contents  were  destroyed. 
The  relief  prayed  for  was  that  defendant  be  adjudged  to  pay  the 
loss.  The  defendant  demurred  and  the  court  sustained  the 
demurrer. 

/.  T.  OlenUf  for  plaintiff  in  error. 
W.  T.  Newman,  for  defendant 

McGay,  J.  Were  this  a  case  when,  after  an  oidinanoe  of  the 
city  was  adopted  and  published,  one  had  built  in  accordance  there- 
with, and  on  the  faith  that  no  wooden  buildings  would  be  permit- 
ted to  be  put  up  within  the  fire  limits,  and  after  thus  acting  and 
thus  building,  the  city  should  permit  a  wooden  building  to  be 
erected,  by  the  building  of  which,  plaintiff's  house  was  burned,  the 
argument  made  in  the  hearing  might  hare  some  force.     But,  as  the 
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case  is  put  in  the  declaration,  the  plaintiff's  own  house  was  a 
wooden  one,  and  must  have  been  built  either  before  the  ordinance 
was  passed,  or  in  violation  of  it,  or  by  the  same  permission  as  is 
complained  of.  In  either  case  the  plaintiff  has  come  to  no  harm 
from  the  city.  Ue  did  not  build  on  the  faith  of  the  ordinance.  If 
a  dangerous  structure  was  put  up  near  his  he  had  his  remedy 
against  the  builder  of  it,  by  injunction.  The  permission  of  the 
city  did  not  and  could  not  justify  any  private  person  to  erect  a 
nuisance ;  its  permission  is  a  mere  waiver  of  its  rights.  Persona 
damaged  had  their  remedy,  either  preventive  by  injunction  or 
remedial  by  abatement 

Judgmmt  affirmed. 


Geobqia  Bailboad  and  Banking  Co.  y.  McCubdt,  plaintiff 

in  error. 

(45Qa.888.) 
Common  ca/rrier — eontrOmtory  negligence. 

Plaintiff  i>aid  his  fare  on  defendant's  road  to  N.  wliere  the  oondactor  agread 
to  let  him  off.  The  train  did  not  stop  at  N.  but  only  slackened  speed.  The 
plaintiff  was  afraid  to  get  off.  After  the  station  was  passed  the  conductor 
again  slackened  speed  and  directed  the  plaintiff  to  get  off.  He  did  so  and 
was  injured.  Held,  that  these  facts  did  not  constitute  negligence  on  the 
part  of  the  plaintiff,  and  that  the  verdict  of  the  jury  awarding  damages  to 
plaintiff  mast  be  sustained. 

Action  by  John  W.  McGurdy  against  the  Georgia  Bailroad  and 
Banking  Company  for  injuries.  Plaintiff  paid  his  fare  to  News 
Station  on  defendant's  road.  This  was  a  station  for  wood  and 
water  only,  but  the  conductor  agreed  to  put  him  off  there.  On 
arrival  at  N.  the  train  did  not  stop  but  only  slackened  speed,  and 
plaintiff  was  afraid  to  get  off.  He  sought  the  conductor  who 
blamed  him  angrily  for  not  getting  off  and  again  slackened  speed 
for  him  to  get  off.  He  did  so  and  sustained  the  injury  to  his  ankle 
for  which  this  action  is  brought.     The  jury  gave  plaintiff  $500. 

Hill  (&  Candler,  Hilly er  A  Bro.y  for  plaintiff  in  error. 

L.  J.  WinUy  for  defendant  in  error. 
Vol.  XIL  — 78 
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McOat,  J.  1.  The  evidence  is  very  plain  that  the  railroad 
company,  through  its  agent,  the  conductor,  undertook  to  ssrry 
John  W.  McGurdy  from  Atlanta  to  the  station  referred  t.  •  This^ 
as  ve  think,  bound  them  so  to  do.  It  makes  no  difference  wletbrr 
they  were  in  the  habit  of  doing  this  or  not  By  taking  his  faie  so 
that  point,  they  undertook  to  carry  him  there  and  put  him  oX 
But  on  this  point  the  evidence  is  rather  in  favor  of  the  idea  that  it 
was  the  usual  practice  of  the  road  to  take  passengers  for  that  point. 
Why  announce  in  the  published  rates  the  price  from  Atlanta  to 
that  point  ?  But,  as  we  have  said,  the  company  undertook  to  carry 
him  to  that  point,  and  to  let  him  off  there ;  surely  the  conductor 
is  an  agent  authorized  to  make  such  a  contract,  as  it  is  directly  in 
the  line  of  his  business.  If  he  were  to  take  a  fare  for  four  miles, 
he  would  be  bound  to  put  his  passenger  off  there,  unless  there  was 
an  agreement  not  to  do  so.  It  seems  to  us  this  settles  the  question ; 
for  it  will  not,  for  a  moment,  be  contended  that  if  they  undertook 
to  carry  the  passenger  to  a  particular  point  and  put  l.im  off,  they 
could  fulfill  this  undertaking  by  slackening  the  speed  at  that  point 
60  that  the  passenger  might  —  running  th«  risk  of  hij  life  —  jump 
off  from  the  moving  train.  But  they  did  not  even  do  this ;  they 
passed  on  until  notified,  when  the  conductor  ordered  the  train  to 
be  again  slackened. 

Wlio  that  has  seen  much  railroad  travel  can  fail  to  see  in  his 
mind  the  picture  of  this  scene  ?  The  conductor  in  a  pet,  his  train 
bound  to  take  up  its  speed  at  an  unusual  point ;  the  passenger  con- 
scious that  he  was  giving  unusual  trouble,  the  train  slacks  its 
speed ;  he  stands  ready,  the  conductor  ready  also,  to  give  the 
word  —  now  jump.  None  but  a  timid,  and  yet  resolute  man  woulfl 
fail,  and  jump  he  did.  We  are  clear  this  was  not  complying  with 
the  contract  Nor  can  this  road  defend  itself  on  the  idea  that  it 
acted  so  badly,  that  with  ordinary  prudence  the  man  ought  to  have 
seen  it  was  dangerous  to  jump.  The  railroad  was  bound  to  put 
him  off ;  to  stop  its  train  for  this  purpose.  This  it  failed  to  do. 
and  it  was  not  want  of  ordinary  care  in  the  passenger  to  use  the 
only  means  to  get  off  the  course  of  the  defendant  permitted. 

2.  We  think  the  verdict  of  the  jury  sustained  by  tho  evidence  as 
to  the  amaujit  of  the  damages. 

Judomen^  affirmed. 
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HoujHOswoRTH  T.  Th  b  Germani A  Iksurakox  Ooxpavt. 

(450a.aH.> 

Insurance — canceUation  ofpcliey, 

• 
Defendants*  in  their  policy ,  reserved  the  right  to  cancel  them  **  on  giving  notice 
to  that  effect  and  refunding  a  ratable  proportion  of  the  premium  for  the 
unexpired  tenn."  Before  a  loss  occurred  the  policy  was  returned  for  canoella 
tion  to  the  company's  agent  who  notified  plaintiff's  agent  that  he  was  ready 
to  pay  the  unearned  premium,  but  he  did  not  in  fact  pay  it  until  a  month 
subsequent ;  in  the  meantime  the  loss  occurred.  HMt  that  these  facts  did 
not  relieve  the  company  of  their  liability,  and  that  plaintiffs  could  recover* 

Action  on  a  policy  of  fire  insuranco  issued  by  the  Germania, 
Niagara,  Hanover  and  Kepublic  companies  to  UoIIiugsworth  & 
Moraque,  tried  before  Judge  Pakkott  and  a  jury  at  July  term, 
1871,  Floyd  Superior  Court.  The  court  charged  the  jury  that  the 
notification  by  the  insurer's  agent  to  the  assured's  agent  that  he  was 
ready  to  pay  back  the  unearned  premium  canceled  the  x)olicy  with- 
out actual  payment.  The  jury  found  for  the  defendants.  The 
facts  sufficiently  appear  in  the  opinion. 

PrifUup  (&  Ibuche  and  Underwood  &  Rowelly  for  plaintiffs. 

Smith  £  Branham,  for  defendant 

Montgomery,  J.  The  {tolicy  sued  on  in  this  case  contained  thd 
following  provision:  ''This  insurance  may  be  terminated  at  any 
time  at  the  request  of  the  assured,  in  which  case  the  company  shall 
retain  only  the  customary  short  rates  for  the  time  the  policy  ha^ 
been  in  force.  The  insurance  may  also  be  at  any  time  terminated 
at  the  option  of  the  companies,  on  giving  notice  to  that  effect,  and 
refolding  a  ratable  proportion  of  the  premium  for  the  unexpired 
term  of  tJie policy.** 

The  insurance  was  effected  in  Rome,  Georgia,  on  goods  in  Gadsden, 
Alabama.  The  companies  elected  to  cancel  the  policy  unless  the 
assured  would  pay  an  additional  premium,  which  they  declined  to  do. 
The  companies'  agent  notified  the  assured  to  forward  their  policy  to 
Rome,  for  cancellation,  and  he  would  refund  the  unearned  premnuii. 
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The  policy  was  forwarded  from  Gadsden,  on  January  16,  1868,  and 
rcoeiyed  by  the  agent  on  the  17th  or  18th  of  the  same  month,  with 
instructions  to  pay  the  unearned  premium  to  the  plaintiffs'  agents 
in  Rome.  -He  notified  the  plaintiffs'  agents  that  he  was  ready  to 
pay  them,  but  did  not  in  fact  pay  them  until  February  27,  more 
than  a  month  after  the  receipt  of  the  policy  by  him.  The  goods 
were  burned  on  the  night  of  February  25^  On  the  morning  of  the 
28th  of  February,  before  it  was  known  in  Home  that  the  loss  had 
occurred,  the  agent  of  the  companies  met  one  of  the  plaintiffs  in 
Rome,  and  notified  him  of  the  payment  of  hia  agents,  with  which 
he  expressed  himself  satisfied.  A  few  hours  afterward  the  news  of 
the  loss  reached  Some,  and  the  plaintiffs  refused  to  receiTe  the 
money  from  their  agents,  and  brought  the  present  suit. 

1.  Do  the  facts  exonerate  the  companies  ?  We  think  not  Their 
contract  was  that  they  might  cancel  ^'on  giving  notice  to  that 
effect,  and  refunding  a  ratable  proportion  of  the  premium  for  the 
unexpired  term  of  the  policy."  They  gave  the  notice,  but  they  did 
not  refund  until  the  loss  had  occurred.  On  the  contrary,  they  failed 
to  comply  with  the  conditions  of  their  contract  for  more  than  a 
month  after  the  plaintiffs  had  done  all  that  was  required  of  them* 
It  is  not  pretended  that  they  tendered  the  money,  and  that  plain- 
tiffs' agents  refused  to  receive  it.  The  Peoria  Marine  &  Fire  Ine. 
Co.  V.  BottSy  47  111.  516  ;  Hawthorfi  v.  Oermania  Ins,  Co.^  55  Barb,, 
cited  in  vol.  9  Am.  L.  R.,  p.  385. 

But  it  is  insisted,  for  the  companies,  that  the  policy  expired  when 
it  was  surrendered  for  cancellation;  and  the  case  of  Sullivan  v. 
Mafisachusetts  Mutual  Fire  Ins.  Co,y  2  Mass.  318,  is  relied  on  as 
sustaining  this  view.  There  the  property  was  alienated  some  time 
before  the  surrender;  and  the  liability  of  the  company  as  insurer 
ceiised  on  alienation.  Their  charter  bound  them  to  refund  unearned 
premiums,  on  surrender  of  the  policy;  which  they  refused  to  do, 
because  it  had  not  been  surrendered  within  one  year  from  the  ter- 
mination of  their  liability  as  insurers  by  the  alienation,  in  which 
time,  they  insisted,  the  charter  required  the  surrender  to  be  made. 
The  court,  however,  held  that  the  surrender  was  in  time  to  make 
tliem  liable.  There  was  no  question  as  to  when  their  liability  as 
insurers  ceased;  that  had  ceased  long  before  the  surrender  of  the 
policy,  by  the  alienation,  though  they  were  still  bound  by  the  terms 
of  their  charter  to  pay  on  the  policy  whatever  of  unearned  premium 
they  held,  or,  rather,  whatever  proportion  of  the  funds  the  assured 
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was  entitled  to,  at  the  time  of  the  surrender,  the  company  being 
organized  on  the  mutual  plan,  and  each  insurer  being  a  stockholder, 
entitled^  '^at  the  expiration  of  his  policy,"  to  demand  and  receive 
from  the  corporation  his  share  of  the  remaining  funds,  in  propor- 
tion to  the  sum  or  sums  actually  paid  by  him.  Again,  it  is  said, 
Code,  section  2686,  controls  the  case.  Hardly.  Plaintiffs,  by  let> 
ter,  agreed  to  the  proposal  of  the  companies  to  cancel,  upon  the 
companies  complying  with  the  objections  imposed  upon  them  by 
the  contract,  should  they  elect  to  cancel.  They  failed  to  do  this; 
hence,  no  cancellation.  Defendants  also  rely  on  Taylor  t.  The 
Merchants'  Fire  Insurance  Company  of  Baltimore,  9  How.  (Sup. 
Ct. )  398.  That  case  only  goes  to  the  extent  that  an  offer  made 
by  mail  and  accepted  cannot  be  revoked.  So  here,  had  the  agent 
of  the  companies,  before  the  loss  occurred,  paid  the  unearned 
premium  to  the  agents  of  plaintiffs  as  the  policy  of  insurance 
required  him  to  do,  if  he  wished  to  cancel,  the  plaintiffs  could  not 
have  insisted  on  retaining  the  policy  in  force.  The  case  in  9  Howard, 
however,  refers  to  and  approves  Eliason  v.  Henshaw,  4  Wheat. 
228,  in  which  the  court  say:  ^^  An  offer  of  a  bargain  by  one  person 
to  another  imposes  no  obligation  upon  the  former,  unless  it  is 
accepted  by  the  latter,  according  to  the  terms  on  which  the  offei 
was  made.  Any  qualification  of  or  departure  from  those  terms 
invalidates  the  offer,  unless  the  same  be  agreed  to  by  the  pai'ty  who 
made  it."  The  terms  here  were  that  tlic  companies  should  pay  the 
unearned  premium  to  plaintiffs'  agent.  These  terms  they  departed 
from;  hence,  the  offer  was  invalidated. 

It  is  also  argaed  with  some  ingenuity  that,  inasmuch  as  the  law 
is,  in  cases  of  insurance,  **  if  the  loss  has  already  occurred,  and  both 
parties  are  ignorant  of  it,  the  contract  is  valid"  (Code,  §  2758), 
therefore,  the  converse  of  the  proposition  must  be  true ;  and  if 
a  rescission  of  the  contract  is  made  in  ignorance  of  the  loss,  it  is 
equally  as  binding.  The  reply  is,  that  insurance  is  often  effected 
because  loss  has  already  probably  occurred,  though  both  parties  are 
ignorant  of  it.  This  is  not  uncommon,  in  cases  of  vessels  at  sea ; 
and  the  risk  of  a  loss  which  may  have  already  happened  is  provided 
foi  by  tlie  amount  of  premium  charged,  reaching  sometimes  as 
high  as  fifty  or  even  seventy-five  per  cent  of  the  full  value  of  the 
property  insured.  In  case  of  cancellation,  the  manifest  intention 
of  the  parties  is  to  discharge  the  insurer  from  all  future  liability, 
and  not  to  relieve  him  from  any  liability  incuiTed  under  the  con 
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tract  To  illastrate :  suppose  the  goods  in  this  case  had  been 
partially  destroyed  before  caucellation  of  the  policy,  the  cancella- 
tion would  not  relieve  the  companies  from  liability  for  that  loss ; 
but,  for  a  total  destruction  afterward,  they  would  not  be  liable. 

Jtidgipient  reversed. 


Cook  v.  Pridoen. 

(i50a.831.) 
Bauement — Parol  license  —  SUUute  of  fraude^^AeHon, 

Plaintiff's  ancestor  gave  to  persona  through  whom  defendants  derive  title  a 
licence  by  parol,  to  back  water  upon  hia  land  by  damming  a  stream  for  a 
mill  power.  Under  this  license  the  defendants  and  their  predecesHcirM  built 
the  dam  and  a  mill  by  the  dam  site,  at  an  expense  of  f  15,000,  for  llie  pur- 
pose of  enjoying  the  easement.  Plaintiff  brought  suit  at  law  for  the  trepass 
Held,  (1)  that  the  easement  was  permanent  in  its  nature,  and  the  license  should 
have  been  in  writing,  under  the  statute  of  frauds  ;  (2)  that  investments  of 
magnitude  having  been  maJe  by  defendants  and  their  predecessors,  undei 
>3U(ih  license  they  were  in  equity  entitled  to  a  grant  as  of  specific  perform- 
an«;e ;  (3)  that  such  an  equitable  defense  might  be  sustained  to  defeat  the 
DlaintifT's  action  at  law. 

Trespass  by  Junies  C  Uoolv  against  Pridgen,  Stapler  &  Dunn 
for  causing  the  water  of  the  Chattahoochee  river  to  back  over  his 
land  by  maintaining  a  dam  below.  F^roin  1838  to  1864,  the  tinieo! 
his  death,  James  Cook,  plaintiff  \s  father,  owned  the  land  of  ]>lain- 
tiff,  and  one  Jones  owned,  during  the  same  time,  the  land  of 
tlcfendants  which  was  sold  to  defendants  bv  the  administrator  of 
Jones' estate.  In  May,  1838,  Jones  began  the  erection  of  a  dam 
ncross  the  stream  at  his  land,  intending  to  have  it  five  feet  high. 
PhiintitT's  father  was  ])reseiit  frequently  during  the  building,  and 
asktul  Jones*  as^ei^t  how  much  back-water  there  would  be,  and  was 
informed  that  the  rise  would,  with  a  five-feet  dam,  be  one  foot 
above  the  natural  level  at  Cook's  land  ;  and  two  feet  of  the  dam  waa 
six  feet  high,  as  Jones  desired  it.  Cook  consented  that  the  dam 
be  made  six  feet  high,  which  was  accordingly  done.  Under 
this  consent  the  dam  was  completed,  at  a  cost  of  2i'5,000  :  and  the 
mill  beside  it,  with   machinery  therein,  at  an  expense  of  ^10,000. 


JANUARY  TERM,  187^.  583 

Cook  T.  Pridgen. 

Jones  kept  up  the  mill  and  dam  while  he  liyed,  and  his  adminis- 
trator continued  it  until  1865>  when  the  mill  was  destroyed  by  the 
troops  of  the  United  States.  Defendants  then  bought  the  dam, 
which  remained  the  same,  and  rebuilt  the  miU  at  a  cost  of  $10,000. 
The  overflow  had  continued  uninterruptedly  from  1838  to  the  com- 
icencement  of  the  suit ;  but  the  dam  had  twice  been  partially  washed 
away  and  rebuilt.  Plaintiff  gave  evidence  that  the  dam  was  broken 
when  defendants  bought ;  that  the  overflow  on  his  land  on  account 
of  it,  was  five  feet  instead  of  two,  and  that  he  had  notified  them,  when 
they  commenced  repairing,  that  he  would  sue  them  for  damages 
and  the  amount  of  the  damages.  The  fact  of  plaintiff's  complaints 
at  the  repairing,  rebuilding,  etc.,  was  contradicted  by  defendants. 
There  were  a  number  of  exceptions  to  the  charge  of  the  court,  but 
these  are  not  reviewed  in  the  opinion  which  renders  the  decision 
on  bther  points.     The  jury  gave  defendants  a  verdict. 

Moses  i&  Downing  and  Peabody  £  Brannon,  for  plaintiff,  citing 
24  Ga.  182  ;  14  id.  1  ;  24  id.  181 ;  8  A.  &  E.  777  ;  5  B.  &  C.  227  ; 
2  Am.  L.  C.  531 ;  1  D.  &  B.  (N.  C.)  492 ;  21  Ga.  457  ;  7  id.  388. 

H,  L,  Benmng,  for  defendants. 

McCat,  J.  1.  We  think  the  authorities,  taken  alcogether,  estao- 
lish  this  proposition,  that  a  permanent  easement  on  the  land  of 
another  is  an  interest  in  the  land  ;  and  a  parol  license  to  enjoy  such 
an  easement  is  void  under  the  statute  of  frauds.  4  East,  109 ; 
Hurlins  v.  Shipman,  5  B.  &  C.  221.  See,  also,  8  B.  &  C.  298 ;  4 
Ad.  &  Ell.  329. 

There  is,  without  question,  some  confusion  in  the  authorities;  but 
we  think  the  true  distinction,  which  will  reconcile  most  of  them; 
is  between  a  permanent  right,  one  in  its  nature  such  that  the  par- 
ties  must  have  contemplated  its  continuance,  and  a  mere  permission 
to  do  something  on  land,  which,  from  the  nature  of  the  thing,  is 
temporary  only.  2  Hill.  Abr.,  Am.  L.  Real  Prop.  52  ;  Ang.  on  "Water- 
courses, 286.  Without  doubt,  there  are  cases  inconsistent  with 
this  view.  But  it  will,  we  think,  be  found  that,  generally,  these 
cases  may  be  explained  consistently  with  the  distinction  we  have 
alluded  to,  by  considering  the  forum,  whether  at  law  or  in  equity, 
in  which  they  have  occurred. 

A  license  even  in  writing  is  revokable  ;  that  is,  if  it  show  that  it 
was  the  intent  of  the  parties  to  give  a  mere  license,  and  not  a  grant 
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In  other  wardB,  a  mere  license  u,  in  its  nature,  revocable ;  since 
that  is  the  intent  of  the  parties.  If  it  be  intended  to  be  irrevocable, 
it  is  ordinarily  a  grant  and  must  be  in  writing,  or  it  is  void  at  Imo 
by  the  statute  of  frauds. 

But  it  does  not  always  foUow  that  a  license  is  revocable  at  the 
will  of  the  party  giving  the  license.  Even  a  temporary  license  must 
be  considered  as  intended  to  continue  until  the  objects  of  the  par- 
ties are  attained,  as  where  even  in  courts  of  law  it  has  been  held 
that  a  mere  license  to  overflow  land  with  water,  by  a  dam  for  a  saw- 
mill, cannot  be  revolted  during  the  continuance  of  the  dam ;  since 
it  may  fairly  be  presumed  that  the  parties  intended  the  license  to 
last  that  long  at  least  But  if  the  dam  be  destroyed,  then,  as  the 
term  of  the  license  is  out,  it  may  be  revoked,  and  this  when  the 
easement  is  a  mere  license^  so  that  may  be  by  parol.  See  Angell  on 
Water-courses,  §  293,  and  note,  with  authorities  cited.  * 

2.  But,  while  at  law  an  easement,  in  its  nature  permanent  must, 
as  it  is  an  interest  in  land,  be  in  writing,  signed  by  the  party  own- 
ing the  land  to  be  burdened,  equity  will  compel  the  specific  per- 
formance of  a  parol  contract  for  such  an  interest  in  land  on  the 
same  principles  as  it  will  other  parol  contracts  for  the  sale  of  land. 
4  S.  &  R.  241 ;  4  Watts,  317  ;  2  Equity  Cases  Ab.  523  ;  2  Atkyns, 
391 ;  3  Gaine's  Cases,  87.  So  that  if  one  under  a  grant  of  an  ease* 
ment,  though  it  be  by  parol,  go  into  possession  and  make  valuable 
miprovements  in  pursuance  of  the  grant,  so  that  it  would  be  a  fraud 
upon  the  grantee  to  permit  the  statute  of  frauds  to  operate,  equity 
will  decree  a  title.  Houston  v.  LafeSy  46  N.  H.  508.  Here  was  a 
clear  grant  —  the  easement  was,  in  its  fiaturey  permanent ;  a  mill 
and  dam  of  the  character  disclosed  by  the  proof  must,  in  the  nature 
of  it  (not  as  a  saw-mill  or  other  structure  necessarily  temporary),  be 
intended  for  a  permanent  investment,  and  in  our  judgment  this 
permission  was  not  a  mere  license  but  a  grant  for  motives  satisfac- 
tory to  the  grantor.  The  proof  is,  that  the  defendants  acted  upor 
the  grant,  went  into  possession,  expended  large  amounts  of  money, 
and  continued  in  possession  for  years. 

3.  Under  our  law  the  defendant  may  set  up,  at  law,  any  perfect 
equity — any  right  that  needs  nothing  but  a  decree  in  chancery; 
and  we  think  this  was  just  such  a  case.  We  do  not  discuss  the 
other  questions  made  in  the  record,  or  pass  upon  them,  as  we  think 
the  case  turns  on  the  view  of  the  law  we  have  taken. 

Judgment  affinned. 
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Southwestern  IUilroad  Company,  plaintiff  in  error,  v.  South- 
ern &  Atlantic  Telegraph  Co. 

1 46  Oa.  43. ) 

OonsfUtUional  law — eminent  (UnuUn  —  aet  authorUing  iJie  erection  ofidegraph 

onprimie  property — Compe/uation. 

An' act  of  the  legislature  authorized  telegraph  compaaies  to  eonstruct  their 
lines  upon  the  right  of  way  of  the  railroad  companies  of  the  State,  and 
provided  for  an  arbitration  to  assess  damages  therefor  in  case  of  disagree- 
ment, but  made  no  provision  for  enforcing  the  award.  Held,  unconstitu- 
tional. 

Bill  for  injunction  filed  by  the  plaintiff  in  error  to  restrain  the 
defendant  in  error  from  erecting  their  telegraph  lines  on  the  right 
of  way  of  the  plaintiff  in  error.     The  injunction  was  refused. 

Lyon  i&  Irvin,  for  plaintiff  in  error. 

A.  0.  Bacon,  for  defendant. 

Warner^  C.  J.  This  was  a  bill  filed  by  the  Southwestern 
Bailroad  Company,  and  the  Western  Union  Telegraph  Company, 
against  the  Southern  &  Atlantic  Telegraph  Company,  praying  for 
an  injunction  to  restrain  the  latter  company  from  erecting  and 
constructing  a  line  of  telegraph  on  the  right  of  way  heretofore 
granted  by  the  general  assembly  to  the  Southwestern  Eailroad 
Company.  On  hearing  the  application  for  the  injunction,  the 
judge  refused  to  grant  it,  and  the  complainants  excepted.  The 
defendant  is  a  foreign  corporation,  created  and  chartered  by  the  laws 
of  the  State  of  Now  York,  and  claims  the  right  to  construct,  erect 
and  maintain  its  line  of  telegraph  upon  the  right  of  way  of  the 
Southwestern  Bailroad  Company,  under  an  act  of  the  general 
assembly  of  tliis  State,  passed  on  the  26th  of  August,  1872.  There 
can  be  no  doubt,  we  tliink,  that  it  was  competent  for  the  general 
assembly,  in  the  exercise  of  its  sovereign  authority,  to  grant  to 
this  foreign  corporation  the  privilege  and  right  to  erect,  construct 
and  maintain  its  line  of  telegraph  upon  the  public  domain  of  this 
State,  if,  in  its  judgment,  the  public  interest  required  it,  with  this 
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Limitation,  hoveyer,  that  it  could  not  authorize  this  foreign  corpora* 
tion  or  any  other  corporation,  to  take  private  property  for  that  pur- 
pose,  without  providing  that  just  compensation  should  be  made  to 
the  owners  of  the  private  property  so  taken  and  appropriated,  in 
the  erection  and  construction  of  its  telegraph  line;  and  the  main 
controlling  question  in  this  case  is,  whether  such  provision  has  been 
made  by  the  act  under  which  the  defendant  claims.  The  third 
section  of  the  act  declares,  '*  that  in  the  event  that  any  railroad 
company  should  deem  that  they  had  sustained  damage  by  reason  of 
the  location  of  a  telegraph  line  over  their  right  of  way,  the  damage, 
if  any,  shall  be  assessed  and  paid  as  follows:  The  railroad  company 
shall  select  one  commissioner,  and  the  person  or  telegraph  company 
constructing  such  telegraph  line  shall  select  another,  and  these  two 
shall  select  a  third,  and  the  throe  persons  thus  selected  shall  assess 
the  damage,  if  any,  and  the  amount  so  awarded  by  them  shall  be 
paid  by  the  person  or  telegraph  company  constructing  said  line,  to 
the  railroad  company." 

It  is  a  fundamental  principle  of  the  law  that  private  propertj 
shall  not  be  taken  for  the  use  of  the  public  without  just  compensa- 
tion, and  the  term  ''just  compensation,''  in  the  sense  of  the  law, 
means  that  it  shall  be  paid  for  at  a  fair  valuation.  Protection-  to 
person  and  property  is  the  paramount  duty  of  government,  and 
shall  be  impartial  and  complete.     Constitution  of  1866. 

The  right  of  way  of  Southwestern  Railroad  Company,  including 
three  hundred  feet  on  each  side  of  the  same,  is  vested  in  that  com- 
pany. The  fourth  section  of  its  charter  vests  the  fee  simple  of 
the  laud  constituting  the  right  of  way  in  the  company,  and  it  is 
the  private  property  of  that  corporation;  and  the  Southern  & 
Atlantic  Telegraph  Company  have  not  the  legal  right  permanently 
to  appropriate  any  part  of  its  right  of  way —  its  private  property  — 
for  the  erection  and  construction  of  its  telegraph  line,  without  first 
paying  the  company  therefor.  Does  the  act  of  the  general  assembly 
under  which  the  defendant  claims  the  right  to  appropriate  and 
use  the  complainant's  right  of  way,  provide  for  such  payment  as  is 
contemplated  by  the  fundamental  law  of  this  State  ?  The  act  sim- 
ply provides  for  an  arbitration  to  assess  and  award  the  damages 
sustained  by  reason  of  the  location  of  the  telegraph  line  of  the 
iefendant  (a  foreign  corporation),  on  the  right  of  way  of  the  com- 
plainant's road.  There  is  no  provision  made  in  the  act  for  the 
enforcement  of  the  award  against  the  property  of  the  defendaQt, 
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either  by  a  judgment  thereon  or  otherwise.  The  eompiainants 
could  not  enforce  that  award  for  damages,  except  by  a  common-law 
suit  instituted  for  tliat  })urpo8e.  Tliere  is  no  remedy  provided  by 
the  act  for  the  enforcement  of  the  award,  even  if  the  piirties  should 
voluntarily  consent  to  submit  the  ciuestion  of  damages  to  arbitra- 
tion ;  and  if  they  should  not  voluntarily  consent  or  fail  to  do  so, 
there  is  no  provision  made  to  compel  them.  Besides,  it  is  a  funda- 
mental principle  of  the  law,  as  old  as  Magna  Cliarta,  that  no  per- 
son, either  natural  or  artificial,  shall  be  deprived  of  his  property 
but  by  the  judgment  of  his  peers  and  according  to  the  law  of  the 
land.  The  constitution  of  1868  declares  "that  the  right  of  trial 
by  jury,  except  where  it  is  otherwise  provided  in  this  constitution, 
shall  remain  inviolate," 

There  is  no  provision  in  the  act  for  an  appeal  from  th"  award  of 
the  arbitrators  to  any  court  so  as  to  have  the  question  of  damages 
tried  by  a  jury,  and  a  judgment  entered  upon  their  verdict  binding 
the  defendant's  property,  and  the  result  would  be,  that  the  com- 
plainant would  be  deprived  of  his  private  property  for  the  benefit 
of  the  public  (assuming  that  its  appropriation  by  the  defendant  is 
for  the  benefit  of  the  public  interest),  with  no  other  security  for  its 
payment  than  an  award  of  the  three  arbitrators  against  a  foreign 
corporation,  with  no  remedy  provided  by  the  act  for  its  enforce- 
ment against  the  property  of  the  defendant.  This  ^is  not  such  a 
just  compensation  for  the  taking  of  private  property  for  public  use 
as  the  fundamental  law  of  the  State  contemi)lates.  In  the  case  of 
Doe  ex  dem,  of  Carr  v.  The  Georgia  Railroad  Company ^  1  Kelly, 
632,  the  question  whether  2k  judgment  against  the  company  for  the 
damages  assessed,  to  be  enforced  by  the  ordinary  process  of  the 
court,  or  adequate  security  being  given  by  the  company  to  the  land- 
holder to  pay  the  damages,  was  such  a  just  compensation  for  the 
public  use  of  private  property  as  contemplated  by  the  constitution, 
was  not  decided  in  that  case,  but  left  as  an  open  question.  But  in 
the  aot  of  1872,  under  which  the  defendant  claims  the  riglit  to  take 
the  complainant's  private  property  for  public  use,  there  is  no  pro- 
vision made  for  even  a  judgment  on  the  award,  or  any  other  means 
provided  for  its  enforcement  against  the  property  of  the  defendant ; 
no  provision  made  for  a  trial  by  jury  on  an  appeal  from  the  award, 
80  as  to  entitle  the  complainant  to  a  judgment  on  the  verdict  of  a 
jury  for  the  damages  which  would  bind  the  property  of  the  defend- 
ant,    ttnder  the  pro^^8ions  of  the  act  of  1872,  there  is  no  security 
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or  protection  given  to  the  complainant  for  taking  its  private  prop- 
erty for  the  use  of  the  public,  unless  the  defendant  chooses  volun- 
tartly  to  pay  for  it.  As  was  said  in  the  case  of  Parluim  v.  TUb 
Justices  of  Decatur  County ^  9  Ga.  355>  "The  progression  of  this 
age  requires  the  frequent  exercise  of  the  right  of  eminent  domain, 
the  necessity  of  right  and  liberty  require  that  the  citizen  be  paid 
when  he  is  injured  by  it ;  and  this  court  is  here  to  see  to  it  tliat  he 
is  paid."  In  our  judgment  the  act  of  1872,  under  which  the 
defendant  claims  the  right  to  enter  upon  the  complainant's  right 
of  way,  its  private  property,  for  the  purpose  of  erecting,  construct- 
ing and  maintaining  its  line  of  telegraph  for  the  benefit  of  the  pub- 
lic, is  unconstitutional  and  void  for  the  reasons  heretofore  stated, 
and  that  the  injunction  prayed  for  was  the  appropriate  remedy  in 
view  of  the  facts  of  the  case,  and  should  have  been  granted.  The 
only  apparent  interest  which  the  Western  Union  Telegraph  Com- 
pany has  in  the  question  arises  from  the  fact  of  its  contract  with 
the  Southwestern  Bailroad  Company  for  the  exclusive  use  of  its 
right  of  way,  to  operate  and  maintain  its  own  line  of  telegraph,  and 
being  interested  under  that  contract,  it  was  a  proper  party  to  the 
bill  to  the  extent  of  that  interest  only. 
Let  the  judgment  of  the  court  below  be  reversed. 

Judgment  reversed* 


BroxESy  plaintiff  in  error,  v.  The  State  of  Georgia  and  thi 

County  of  Lee.  ' 

(46  0a.  412.) 

Bankruptcy  —  Lien  of  St€Ue  far  taxes, 

A  sale  of  the  land  bj  the  assignee  of  a  bankrupt  does  not  divest  the  lien  ol 
the  State  upon  the  land  for  taxes  due  on  it,  even  though  sold  bj  th« 
assignee,  free  of  incumbrance. 

An  execution  in  favor  of  the  State  of  Georgia  and  county  of  Lee 
for  the  tax  of  1868,  due  on  the  "  Bryan  plantation/'  amounting  to 
$205,  against  Hunt  and  Bryan,  was  levied  in  August,  1869,  upon 
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that  place.  A  claim  was  interposed  by  Gilbert  M.  Stokes  to  said 
property.  Upon  the  issue  formed  on  the  trial  of  the  claim,  it 
appeared  that  Ooode  Bryan,  one  of  the  defendants  in /{./a.,  was 
adjudged  a  bankrupt  on  February  20,  1868,  and  discharged  on 
December  4  of  the  same  year;  that  William  Oliver  was  appointed 
assignee,  and  a  deed  made  to  him  by  the  register  in  bankruptcy  on 
March  12,  1868,  conveying  all  the  property,  real  and  personal,  of 
said  bankrupt;  that  the  banknipt  court,  by  order  dated  June  9, 
1868,  directed  the  sale  of  the  '^  Bryan  plantation,"  free  from 
incumbrances;  that  said  plantation  was  duly  sold,  and  a  deed  made 
by  said  assignee  to  Thomas  Scrathin,  on  July  9,  1868;  that  said 
Scrathin  conveyed  said  property  to  claimant  by  deed  of  same  date. 

The  court  instructed  the  jury,  "  that  if  it  appears  that  the  tax 
was  assessed  upon  this  land  for  the  year  1868,  as  the  property  of 
Hunt  and  Bryan,  then  the  bankrupt  court  had  no  power  to  divest 
the  lien  of  the  taxes  on  the  land  in  favor  of  the  State,  and  that  no 
sale  or  order  of  said  court  could  interfere  with  the  right  of  the 
State  to  collect  said  tax,  and  that  said  land,  in  whosesoever  hands 
it  might  be,  was  still  liable  for  the  tax." 

The  claimant  requested  the  court  to  charge  to  the  contrary,  which 
was  refused.  To  the  charge,  as  given,  and  to  the  refusal  to  charge, 
plaintiff  in  error  excepted  and  assigns  said  rulings  as  error. 

Hinea  <6  Hobbs  and  0.  J,  WriglU,  for  plaintiff  in  error. 

Lyoji  i&  Irvin,  for  defendant. 

MoirrooMERT,  J.  1.  It  has  been  said  by  a  judge  of  a  United  States 
court  that  "  the  power  of  taxation  is  a  sovereign  political  power, 
and  a  branch  of  the  power  of  eminent  domain."  Brightley^s  Fed. 
D.  158.  Georgia  expressly  retains  this  power  over  all  property  in 
the  State,  and  follows  the  property  for  the  payment  of  her  taxes,  in 
whosesoever  hands  found.  The  tax  payer  cannot  dispose  of  his  prop- 
erty so  as  to  divest  her  of  this  right.  Code,  809,  810,  811.  The 
bankrupt  law  does  not  attempt  to  deprive  a  State  of  this  power. 
True,  it  makes  provision  for  the  payment  of  the  State  taxes,  if  the 
State  chooses  to  come  into  the  bankrupt  court  and  claim *them,  but 
she  cannot  be  compelled  to  come  in.  Hence,  the  assignee,  by  sale 
of  a  bankrupt's  property,  cannot  divest  tlic  light  of  the  State  to 
enforce  the  payment  of  her  taxes  on  the  property,  wherever  it  may 
be  found. 
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2.  If  it  is  truo  that  the  proporty  ia  bound  for  the  taxes,  it  maket 
▼ery  little  difference  who  the  owner  of  that  proporty  is,  or  how  a 
tax  execntion  deBcribcs  it,  so  it  is  done  with  sufficient  deflnitenesa 
to  enable  the  levying  officer  to  ascertain  the  property. 

Judgment  affirmed. 


Thi  Oborgia  National  Bank,  plaintiff  in  error,  y.  Hbkdebsov. 

(aea.isT.) 

BtlUof  exchange^  Pri^ett'—IHUy  of  bank  foUhvhieh  paper  ul^  for  coUee^^ 

Plaintiff,  tbe  Indoraee  of  an  instrument  drawn  on  a  bank  and  directing  it  to 
"  ninety  days  after  date,  paj  to  B.  or  order  one  thousand  dollara/'  delirerad 
it  to  defendant,  a  bank,  for  collection.  At  the  expiration  of  the  ninety  days 
defendant  presented  said  instrament  for  payment  and  protested  it  for  non- 
payment without  allowing  days  of  grace.  In  an  action  against  the  bank  for 
failing  to  have  the  instrument  duly  presented  and  protested,  the  drawers 
being  insolrent,  held,  that  the  instrument  was  a  bill  of  exchange  and  enti- 
tled to  grace,  and  that  the  bank  was  liable  for  failing  to  have  it  duly  pr» 
sented  and  protested  and  notice  given  to  the  indorsers. 

Case  by  Henderson  against  the  Georgia  National  Bank  on  the 
following  alleged  facts:  That  on  August  4th,  1866,  Massoy  &  Herty 
made  the  following  instrument,  in  writing: 

*'  Atlanta,  Georgia,  August  HA,  1866. 
"  Georgia  National  Bank,  Atlanta,  Georgia : 

''  Ninety  days  after  date,  pay  to  F.  R.  Bell,  or  order,  one  thousand 
dollars.  (Signed) 

"  $1,000.  Masset  ft  Hebtt. 

"Indorsed:  John  D.  Pope,  F.  R.  Bell." 

That  BcU  indorsed  said  bill  of  exchange  to  Pope,  and  Pope 
indorsed  the  same  to  plaintiff;  that  plaintiff  delivered  said  bill  of 
exchange  to  defendant  for  collection;  that  on  the  2d  of  November, 
1866,  the  ninetieth  day  from  the  date  of  said  instrument,  said 
defendant  presented  said  bill  of  exchange  for  payment,  and  pro- 
tested the  same  for  non-payment,  without  allowing  days  of 
grace  on  the  same,  by  which  illegal   action   the  indorsers  wcrs 
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discharged  from  all  liability;  that  the  drawers  are  insolvent;  that, 
by  this  coarse  of  action,  defendant  has  become  liable  to  plaintiff 
for  the  amount  of  principal  and  interest  due  on  said  bill  of  cx> 
change. 

The  defendant  pleaded  the  general  issue.  It  appeared  from  the 
endence  that  the  plaintiff  had  originally  sued  the  drawers  and  the 
mdbrser,  John  D.  Pope;  that  he  {ailed  to  recover  against  Pope,  on 
the  ground  that  he  was  discharged  from  liability  on  the  instrument 
sued  on,  because  no  days  of  grace  were  allowed  on  the  same;  that 
Pope  received  no  notice  of  protest,  except  the  one  of  date  Novem* 
ber  2,  1866;  that  he  notified  the  officers  of  the  bank  that  said  bill 
was  entitled  to  days  of  grace,  and  requested  that  they  should  not 
demand  imyment  of  the  same,  or  protest  it  for  non-payment  until 
after  the  three  days  of  grace  had  expired;  that  Pope  was  solvent, 
and  the  drawers  insolvent;  that  it  was  the  custom  of  banks  tc 
charge  for  collections,  unless  the  owner  of  the  instrument  to  be 
collected  kept  a  deposit  account  with  the  collecting  bank. 

The  defendant  moved  for  a  nonsuit;  the  motion  was  overruled 
and  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  o] 
$1,350. 

The  defendant  moved  for  a  new  trial. 

The  motion  for  a  new  trial  was  overruled^  and  defendant  excepted 
and  assigns  said  rulings  as  error. 

OollieTj  Aynatt  di  Colliery  for  plaintiff  in  error. 

TT.  Ezzardj  Hulaey  &  Tignery  for  defendant 

McGay,  J.  1.  The  general  principle  that  a  bank  or  any  other 
collection  agent  taking  a  negotiable  paper  for  collection  is  under 
obligations  to  have  it  duly  protested  for  non-payment,  seems 
unquestionable.  The  agent  has  the  possession  of  the  paper;  gene- 
rally the  owners  are  at  a  distance;  the  notary  will  present  and  pro- 
test only  such  papers  as  are  presented  to  him,  and  if  the  duty  is  not 
on  the  agent  to  see  to  it,  there  is,  ordinarily,  nobody  in  a  situation 
to  do  it.     And  siich  is  the  current  of  authoritv. 

2.  This  court  has  decided  on  this  very  paper,  that  it  is  a  bill  of 
exchange,  and  not  a  bank  check;  that  it  was  entitled  to  grace,  and 
as  it  is  payable  at  and  by  a  chartered  bank,  that  protest  and  notice 
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are  necessary  to  bind  the  indorsers.  Henderson  v.  Pope^  39  Oa^ 
361.  I  do  not  propose  to  go  over  the  reasons  for  that  decision; 
there  is  no  donbt  but  that  authorities  may  be  found,  and  some  of 
them  of  high  character,  in  which  such  a  paper  as  this  has  bera 
held  to  be  a  bank  check.  One  of  the  strongest  of  these  cases  is  a 
decision  by  a  no  less  able  judge  than  Judge  Stort.  Matter  of 
Broten,  2  Story,  502.  But  the  current  of  the  decisions  appears 
to  be  that  if  the  element  of  credii  enters  into  the  paper  it  is  not  a 
bank  check,  and  that  the  mere  making  of  the  paper  payable  at  a 
future  day,  being  of  itself  an  element  of  credit,  makes  it  a  bill  of 
exchange,  and  not  a  bank  check.  A  check  is  an  order  to  the  bank 
to  pay  the  money  of  the  drawer  to  the  payee  —  it  is  an  appropriation 
of  money — cash.  A  bill  of  exchange  is  a  matter  of  credit  It  is 
drawn,  looking  to  the  future.  The  element  of  credit  enters  into  it» 
This  paper  was  not  only  payable  at  a  future  day,  but  it  was  avow- 
edly fioi  drawn  upon  the  drawer's  funds,  and  this  the  bank  well 
\  new,  since  its  own  books  informed  it  that  he  had  no  funds  there. 
Besides,  this  paper  was  indorsed,  guaranteed  by  two  indorsers  other 
than  the  payee,  and  this  appeared  on  the  face  of  the  paper.  There 
was,  therefore,  none  of  the  elements  of  a  check  in  this  paper,  except 
that  it  was  drawn  upon  a  banker.  Payable  at  a  future  time,  not 
drawn  upon  any  funds  and  guaranteed  by  two  indorsers,  it  was  a 
bill  of  exchange,  issued  and  taken  upon  the  credit  of  the  drawer  and 
indorsers. 

Assuming,  therefore,  that  this  is  a  bill  of  exchange,  and  that 
by  the  failure  of  the  bank  to  hare  it  duly  presented  on  the  third 
day  of  grace,  and  due  notice  to  be  given  to  the  indorsers,  they  were 
discharged  as  we  have  decided  in  the  case  of  Henderson  v.  Pope,  it 
follows  that  the  holder  has  lost  his  right  to  go  on  the  indorsers  by 
tlic  fault  or  negligence  of  the  bank.  Prima  facie,  the  bank  is 
liable  for  negligence,  just  as  other  agents  are.  But  it  is  said  that 
aironts  of  all  kinds,  except  carriers  and  innkeepers,  are  only  liable 
to  ordinary  diligence,  and  this  is  true.  A  lawyer,  doctor,  or 
mechanic,  indeed,  any  agent  is  not  bound  at  all  events.  Ordinary 
skill  will  excuse  a  mishap,  even  of  a  doctor  or  lawyer,  and  it  is  said 
that  this  being  a  doubtful  matter,  the  bank  having  acted  in  good 
faith,  is  not  liable,  because  it  mistook  the  law.  A  case  very  much 
in  point  is  cited,  and  cases  laying  down  this  general  doctrine  of  the 
degree  of  diligence  required  of  agents  undertaking  to  transact 
business,  are  numerous.     For  myself,  I  should  have  great  doubt 
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ft8  to  the  liability  of  the  bank,  except  for  one  thing.  Whether 
this  was  a  bank  check  or  a  bill  of  exchange  may  have  been  a 
doubtful  matter — one  upon  which  even  lawyers,  nay,  judges 
of  great  eminence  may  differ.  But  the  bank  was  distinctly 
informed  by  Mr.  Pope,  the  indorser,  that  it  was  entitled  to  days 
of  grace.  In  other  words,  that  it  was  considered  by  him  as  a 
bill;  as  to  him  this  would  have  clearly  been  a  waiver  of  present- 
ment on  the  firist  day  of  the  three.  A  presentment  and  notice 
on  the  third  day  would  have  bound  him  in  any  eyent.  This 
notice  of  Pope  to  the  bank  should  have  put  the  bank  officers  upon 
their  guard.  It  was  easy  to  have  presented  it  on  both  days,  and 
given  notice  of  the  non-payment  on  both  days.  Admitting  that  it 
was  doubtful  whether  it  was  entitled  to  days  of  grace  or  not,  atten- 
tion was  called  to  the  fact  by  Pope's  notice.  It  was  an  easy  thing, 
and  one  that  would  occur  to  any  prudent  man  to  present  it  on  both 
days.  The  bank  was  not  obliged  to  decide  the  doubt.  It  might 
well  have  managed  so  as  to  save  the  plaintiff's  right  against  the 
indorser's,  in  either  event.  Pope  notified  the  bank  of  his  claim 
that  it  was  a  bill.  Was  it  not  ordinary  prudence  to  so  act  as  to 
bind  Pope,  even  if  it  was  a  bill?  If  there  was  but  one  way  open, 
and  the  right  way  doubtful,  ordinary  skill,  in  determining  the 
right  way,  may  be  all  that  is  required.  But  here  there  were  two 
ways  open.  One  of  them  was  sure.  It  was  easy  to  take  both. 
Notice  was  given  that  the  way  proposed  was  wrong.  In  my  judg* 
ment,  ordinary  prudence  required  both  to  be  taken,  and  for  that 
reasjn  I  think  the  bank  liable. 

3.  Fritna  facie,  notes  over  due  are  not  negotiated;  they  are  dis- 
honored—  suspicious.  Prima  faciSy  every  man  who  has  the  pos- 
session of  a  negotiable  paper  took  it  before  due.  Henderson  has 
tliis  paper  now;  the  presumption  is  he  had  it  before  and  at  its 
maturity.  And  we  think  this  is  as  well  true  in  a  suit  of  this  kind 
as  in  a  suit  on  the  note.  It  was  not  necessary,  therefore,  for  Hen- 
derson to  prove  that  he  was  the  holder  of  the  paper  at  maturity. 

Jvdgment  affirmed. 

Warxer,  G.  J.,  concurring.  The  plaintiff  brought  his  action 
against  the  defendant  to  recover  damages  for  carelessly  and  negli- 
gertly  performing  its  duty  in  relation  to  the  collection  of  a  certain 
bill  of  exchange,  placed  in  its  hands  for  that  purpose,  of  which  the 
following  is  a  copy: 
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'AxLiiirTA,  Ga.,  Augwt  4,  1866. 
Georgia  National  Bank  of  Atlanta,  Oa.,  ninety  days  after  date^ 
pay  to  F.  R.  Bell  or  order  $1,000 

* '  (Signed )  M asset  &  Hbbty.  " 

"Indorsed:  F.  R.  Bell,  John  D.  Pope." 

The  plaintiff  alleges  that  the  defendant  protested  the  bill  and 
gave  notice  to  Pope,  the  indorser  (the  only  responsible  party  to  the 
bill)  the  day  it  became  dne,  withoiit  allowing  the  three  days  of 
grace,  as  he  should  have  done,  whereby  Pope,  the  indorser,  was  dis- 
charged and  he  lost  his  debt  \Vhen  the  case  of  Hefidersofi  v.  Pope 
u'HS  before  this  court  at  a  former  term  (see  39  Ga.  361)  this 
court  held  and  decided  that  the  above-described  paper  was  a  bill  of 
exchange,  and  not  being  payable  either  at  sight  or  on  demafidy  was 
entitled  to  the  three  days  of  grace  before  being  protested  for  non- 
payment, and  that  Pope,  the  indorser,  was  discharged.  And  the 
question  now  is,  whether  the  defendant  is  liable,  under  the  law,  to 
the  plaintiff  for  the  loss  which  he  has  sustained  in  consequence  of 
the  negligent  and  unskillful  manner  in  which  it  performed  its  duty 
in  undertaking  to  collect  the  bill  placed  in  its  hands  for  that  pur- 
pose. Contracts  implied  by  reason  and  construction  of  law  arise 
upon  the  supposition  that  every  one  who  undertakes  any  office, 
employment,  trust  or  duty,  contracts  with  those  who  employ  or 
trust  him  to  perform  it  with  integrity,  diligence  and  skill;  and  if, 
by  his  want  of  cither  of  those  qualities,  any  injury  accrues  to  indi- 
viduals, they,  therefore,  have  their  remedy  in  damages  by  a  special 
action  on  the  case.  3  Black.  Com.  163.  The  defendant  undertook 
to  collect  the  plaintiff's  bill  for  the  customary  compensation,  and 
was  bound  to  exercise  the  necessary  skill  and  diligence  for  the 
accomplishment  of  that  object,  to  know  when  the  bill  became  due, 
and  in  case  of  non-payment  to  have  it  protested,  and  due  notice 
given  to  the  parties  thereto  in  the  manner  required  by  law^ 
and  if  the  defendant  failed  to  do  so,  it  is  liable  to  the  plaintiff  for 
the  damages  sustained  in  consequence  of  such  failure  and  unskill- 
ful conduct  The  defendant  was  bound  to  know,  Avhen  it  un  ler- 
took  the  collection  of  the  paper  for  the  plaintiff,  that  it  was  a  bill 
of  exchange,  that  it  became  due  on  the  last  day  of  grace,  the  same 
not  being  due  at  sight  or  on  demand,  that  in  case  of  non-payment 
on  the  last  day  of  grace,  it  should  then  be  protested  and  notice 
giTon  to  the  indorser  in  order  to  hold  him  liable  for  the  payment 
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of  the  bilL  If  the  defendant  did  not  know  ^hesc  things,  then  it 
ought  to  have  taken  down  its  sign  and  (|uit  the  business  of  collect- 
ing commercial  paper.  The  defendant,  however,  did  seem  to  know 
that  the  bill  should  be  protested  for  non-payment,  and  notioe  given 
to  the  indorser,  and  undertook  to  do  it,  but  did  it  in  suoh  a  nepli- 
gent  and  unskillful  manner  that  the  indorser  was  discharged  in 
consequence  thereof,  although  the  evidence  in  the  record  shows 
that  the  defendant  was  requested  not  to  protest  the  bill  for  non- 
payment until  the  last  day  of  grace. 

But  it  is  said  that  the  defendant  did  not  know  that  days  of  grace 
were  allowed  on  this  bill  of  exchange.  Well,  all  I  have  to  sny  in 
regard  to  that  is,  that  such  has  been  the  law,  at  least,  ever  since 
Blackstone  wrote  his  commentaries  on  the  common  law,  and  h:iF 
been  so  recognized  by  the  commercial  world  ever  since  that  time, 
and  long  befoi*e.  It  is  also  said  that  the  defendant  did  not  know 
that  the  bill  of  exchange  was  entitled  to  the  chree  days  of  gr^^^e 
because  it  was  drawn  upon  and  payable  at  a  chartered  batjk.  A 
chartered  bank  is  an  artificial  person,  and  a  bill  of  cxchau^f;  ai/ij 
as  well  be  drawn  upon  and  made  payable  to  an  artificial  pereov.  as 
to  a  natural  person,  the  three  days  of  grace  are  allowed  as  WcO  on 
bills  drawn  upon  and  payable  to  artificial  persons  as  to  natuial 
persons  ;  there  is  no  distinction  as  to  the  time  when  a  bill  of 
exchange  becomes  due  between  one  drawn  upon  and  payable  al  a 
bank  and  one  payable  to  a  natural  person;  both  become  due  on  the 
last  day  of  grace,  unless,  under  our  Code,  the  bill  is  payable  at  a 
bank  on  sight  or  an  demand.  Why  should  there  ever  have  been 
any  difference  as  to  the  allowance  of  days  of  grace  between  a  bill 
drawn  upon  and  payable  to  a  chartei*ed  bank  and  one  drawn  upon 
and  payable  to  a  natural  person  ?  The  truth  is,  the  same  princi- 
ples of  commercial  law  apply  to  both,  so  far  as  the  allowance  of 
days  of  grace  are  concerned,  and  did,  when  this  bill  of  exchange 
was  placed  in  the  defendant's  hands  for  collection,  except  checks 
drawn  on  a  bank  payable  at  sight  or  on  demand. 

To  say  that  any  doubt  existed  among  lawyers  or  commercial 
bankers  as  to  whether  a  bill,  drawn  upon  and  payable  at  a  chartcrod 
bank  ninety  days  after  date,  was  not  entitled  to  the  three  dny.-  of 
grace  at  the  time  the  paper  was  placed  in  the  defendant's  hands  for 
collection,  would  be  to  impeach  their  knowledge  of  commercial 
law  for  the  purpose  of  making  out  a  plausible  defense  for  the 
defendant  in  this  cese,  which  the  law  does  not  uphold  or  sanction. 
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D(ntm9r  t.  The  Madieon  County  Bank,  6  Hill,  648.  HaTing  con- 
enrred  in  the  judgment  of  this  court,  in  Henderson  ▼.  Pope,  that 
the  indorser  was  discharged  for  the  want  of  a  •  legal  protest  and 
notice  to  him,  I  will  not  now  stuUify  myself  bj  holding  that  the 
defendant  is  not  liable  for  its  negligence  and  nnskillfnl  conduct  in 
causing  the  plaintiff  to  lose  his  debt.  In  my  judgment,  there  was 
no  error  in  the  charge  of  the  court  to  the  jury,  and  the  verdict 
was  right,  under  the  eyidence  in  the  case. 

HoHTeonBT,  J.,  delivered  an  elaborate  dissenting  opinion. 


CASES 


SUPREME    COURT 


OF 


NORTH  CAROLINA. 


OsoNLYf  appellant,  y.  Halu 

Omtraei -^  illegal  eantideraHon.    Order  on  (kmfddenUe  Qa90nimMi, 

Where  an  agent  of  the  war  department  of  the  Confederate  goremment  ieeaed 
the  following  Instrament :  "  Confederate  States  Depository,  Wilmington*  pay 
Messrs.  Collie  ft  Co.,  or  order,  twenty  thousand  dollars/'  which  was  indorsed 
bj  the  payees  to  the  defendant,  who  indorsed  It  to  another  person,  by  whom 
it  was  indorsed  to  the  plaintiff,  it  was  held  (RoDMAir,  J.,  dissenting),  that  the 
instrament  was  illegal ;  that  sach  illegality  was  apparent  upon  its  face,  and 
extended  to  all  the  indorsements. 

Assumpsit.  The  plaintiff  declared,  as  indorsee,  against  the 
defendant,  asindorserof  an  instrument,  in  the  following  words  and 
figures: 

"  Agbkct  War  Depabxmbnt, 
"  Wilmington,  January  18,  1865. 
'^  Confederate   States   Depository,    Wilmington,    pay    Messrs. 
Oollie  &  Oo.,  or  order,  twenty  thousand  dollars. 

(Signed)  ''J.  M.  Seixas. 

"  #20,000.  "  Agency  War  Dep^t.*" 

Pleas,  general  issue,  illegality  of  consideration,  and  that  the 
instrument  was  given  in  aid  of  tiie  rebellion. 
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The  instrument  was  indorsed  by  the  payees,  Collie  &  Co.,  to  tha 
defendant,  and  by  the  defendant  to  one  Orady,  and  by  Orady  to 
the  plaintiff. 

On  the  trial,  the  handwriting  of  the  drawer  and  of  all  the  indor 
scrs  was  proved;  and  it  was  also  proved  that  Seixas,  the  draw  of 
was  the  agent  of  the  Confederate  States  war  department  ur  Wil 
mington,  and  that  the  plaintiff  purchased  the  instrument  from  the 
last  indorser,  Grady,  on  the  20th  January,  1865,  paying  therefor 
the  amount  ealled  for  by  it  in  Confederate  currency. 

Verdict  for  defendant 

There  was  a  rule  for  a  new  trial  which  was  discharged,  and  a 
judgment  given  for  the  defendant,  from  which  the  plaintiff 
appealed. 

Battle  £  Satiy  for  plaintiff.     I.  The  instrument  is  a  bill  of  ex- 
change, and  as  such  can  as  well  be  drawn  by  a  government  as  by  an 
individual.   See  Judge  McLean's  opinion  in  United  States  v.  Bank 
oftlhe  United  States,  5  How.  405  (16  Curtis,  441).    See  also  United 
States  V.  Bank  of  the  Metropolis,  15  Pet.  392  (14  Curt.  116). 

2.  The  mere  dealing  in  Confederate  securities  was  not  illosfaL 
Phillips  V.  Hooker,  Phil.  Eq.  Rep.  193  ;  Haughton  v.  Merony,  65 
N.  C.  124. 

3.  The  illegality  of  the  consideration,  supposing  that  it  existed 
between  the  original  parties,  did  not  extend  to  the  transactions 
between  the  indorsers  and  indorsees,  because  such  transactions  wore 
fair  and  bona  fide.  Besides,  each  indorsement  was  the  dmwiug  of 
a  new  bill  upon  a  good  and  sufficient  consideration.  Story's  Prom. 
Notes,  §  192,  n.  2;  2  Kent's  Com.  79,  80;  Parr  v.  Eliason,  1  E:i^t, 
92;  Bailey  on  Bills,  149  and  179. 

Of  the  cases  cited  from  the  66  N.  C.  Bep.,  the  first,  Baucum  v. 
Smith,  537,  is  not  against  us,  and  the  second,  Kingsbury  v.  Suit^ 
601,  is  in  our  favor. 

if.  London,  for  defendant. 

BoTDEK,  J.  Whether  the  paper  upon  which  the  indoi*semcnta 
in  this  case  were  made  is  a  bill  of  exchange  it  is  unnecessary  for  the 
court  to  decide,  as  the  instrument  shows  a  trading  with  the  war 
department  of  the  so-called  and  now  defunct  Confederate  govern- 
ment.    The  sole  object  and  business  of  this  department  during  its 
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existence  was  to  aid  in  carrying  on  the  war  against  the  rightful 
government  of  the  United  States,  and  consequently  all  trading 
directly  with  that  department  was  illegal  and  void,  and  no  sale 
growing  out  of  such  trading  could  be  maintained  in  the  courts  of 
the  rightful  government  by  the  party  thus  trading,  no  matter  what 
the  form  of  the  instrument  evidencing  such  illegal  transaction. 
Martin  v.  McMillan^  67  N.  0.  486 ;  Clenwwyis  v.  Hampton,  64 
id.  264 ;  Critcher  v.  Halloioay,  id.  626 ;  Kingslniry  v.  Fleniming, 
66  N.  C,  and  Baucum  v.  Smith,  id.  637. 

In  our  case  the  illegality  appears  upon  the  face  of  the  instrument, 
and  thereby  every  subsequent  holder,  whether  by  indorsement  or 
otherwise,  is  affected  with  notice  of  this  illegality,  and  can  have  no 
better  or  higher  claim  to  maintain  an  action  thereon  in  the  courts 
of  the  rightful  government,  than  the  original  holder  who  made  the 
illegal  trade  with  the  war  department.  Had  the  Confederate 
government  maintained  its  independence,  no  doubt  the  courts  of 
that  government  would  have  held  this  contract  legal ;  but  even  in 
that  case  a  question  might  arise  whether  the  indorsement,  by  an 
individual,  of  this  contract  of  the  government  would  render  the 
indorser  liable  to  the  indorsee,  or  be  regarded  as  a  mere  mode  of 
furnishing  evidence  of  the  person  entitled  to  receive  payment  from 
the  government,  as  in  the  case  of  the  indorsement  of  one  of  our 
State  bonds.  Certainly  those  who  have  indorsed  such  bonds  in  our 
State  have  done  so  under  the  idea  that  they  did  not  thereby  make 
themselves  personally  liable,  as  indorsers,  to  pay  the  bonds  in  case 
the  State  failed  to  do  so,  but  these  indorsements  have  been  made  as 
preserving  evidence,  to  the  government,  of  the  party  who  was 
entitled  to  receive  payment 

Ihere  is  no  error.     This  will  be  certified. 

Rodman,  J.,  dissenting.  The  original  bill  of  course  was  illegal 
and  void.  But  as  each  indorsement  is  the  drawing  of  a  now  bill, 
it  seems  to  me  that  the  indorsers  have  no  connection  with  the 
original  illegal  contract,  but  may  maintain  actions  between  cacb 
ether. 

Judgment  affirmed. 


GOU  NOBTH  CAROLINA, 

BUkelj  T.  Patrick. 


,  BuLJOOiY  y.  Patrick,  appellant 

(07  1f.C.4OL) 

Mortgage  of  ekaUeU  —  deoeripHon  ^^  poooeai^m. 

A  mottgagv  bj  a  buipgT-maker  of  "  ten  new  baggies/'  withoat  deliver/  of  poc 
■eesion,  he  baving  more  than  ten  on  hand  at  the  time,  held  ineffectoal  to 
pass  title  to  any  particular  buggies  or  to  any  interest  in  the  baggies  on  hand ; 
and  the  mortgagee  cannot  maintain  an  action  for  the  recovery  of  ten  new 
buggies  in  the  possession  of  the  mortgagor,  or  his  personal  representative. 

The  action  was  commenced  in  January,  1869,  by  S.  T.  Jones  and 
H.  T.  Bennett,  under  the  name  of  S.  T.  Jones  ft  Co.,  as  plaintiffs, 
to  recoTer  possession  of  ''ten  new  buggies''  from  the  defendant  as 
administrator  of  S.  T.  Stilley,  deceased  ;  and  they  having  complied 
with  the  provisions  of  title  9,  chapter  2,  of  the  C.  C.  P.-,  nine  new 
buggies  found  in  the  defendant's  possession  wei*o  delivered  to  them 
by  the  sheriff.  The  plaintiffs  became  bankrupts,  and  S.  M.  Bkkely, 
having  been  appointed  their  assignee,  was  made  party  plaintiff  as 
Buch.  He  claimed  title  under  a  mortgage,  executed  by  Stilley  to 
S.  T.  Jones  ft  Co.,  in  July,  1867,  which  purported  to  convey,  with 
other  personal  property,  ''ten  new  buggies," to  secure  certain  notes 
which  were  payable  January  1, 1868 ;  and  the  mortgage  was  offered 
in  eyidence.  The  complaint  goes  on  to  state  that  Stilley  was  a 
manufacturer  of  buggies,  dependent  upon  his  trade  for  support, 
and  the  property  conveyed  in  the  mortgage  was  left  with  him  to 
enable  him  to  prosecute  his  business ;  that  he  died  in  November, 
1867,  and  the  defendant  soon  thereafter  being  appointed  his  admin- 
istrator, "  took  into  his  possession  the  entire  personal  estate  of  the 
said  S.  T.  Stilley,  among  which  were  the  ten  new  buggies  mentioned 
in  said  mortgage." 

The  defendant's  answer,  admitting  the  other  allegations  of  the 
complaint,  alleges  that  all  the  buggies  on  hand  at  the  execution  of 
the  mortgage  (more  than  ten  in  number)  had  been  sold  by  Stilley, 
and  that  the  buggies  claimed  by  the  plaintiffs  were  made  afterward 
and  not  embraced  in  the  mortgage.  It  denied  that  title  to  any  par- 
ticular buggies  passed  under  the  mortgage.  Debts  of  higher  dig* 
nity  than  the  plaintiff's  were  also  set  up  as  a  defense.  It  was  in 
evidence  on  the  trial  that  the  mortgage  was  executed  in  Newbeme, 
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and  that  the  plaintiff  at  the  time  had  fifteen  new  baggies  in  his 
shop  in  Greene  county,  where  he  lived. 

The  jury  returned  a  '^yerdict  finding  all  issues  in  &yor  of  the 
plaintiffs  and  assessed  his  damages  at  $127. 25. '^  The  court  gave 
judgment  accordingly,  and  the  defendant  appiealed. 

Battk  d  So7i,  for  plaintiff. 

Smith  £  Sirong,  for  defendant. 

PsABSON,  G.  J.  This  is  an  action  to  recoyer  the  possession  of 
personal  property,  to  wit :  ten  new  buggies,  and  damages  for  the 
detention.  It  appears  by  the  record  propery  that  the  provisional 
remedy  was  resorted  to.  Under  it  the  sheriff  seized  nine  new  bug- 
gies that  were  of  the  estate  of  the  intestate  of  defendant,  and  deliv- 
ered them  to  the  plaintiff.  The  judgment  is  that  the  plaintiff 
retain  possession  of  the  said  property  and  also  recover  $127,  for 
damages  and  costs. 

This  reference  to  the  record  proper  \%  made  to  prevent  a  confusion 
of  ideas  that  might  be  caused  by  the  circumstance  that,  in  the  state- 
ment of  the  case  his  honor  says,  in  charging  the  jury  :  "  This  is  an 
action  for  damages,  for  the  conversioji  of  the  ten  new  buggies  by  the 
defendant. ^^  An  action  to  recover  the  possession  of  personal  prop- 
erty, where  the  provisional  remedy  is  not  resorted  to,  is  in  effect  the 
old  action  of  detinue,  and  where  it  is  resorted  to  the  action  is  in 
effect  the  old  action  of  replevifi.    Jarman  v.  Ward,  at  this  term. 

In  either  case,  to  maintain  the  action,  the  plaintiff  must  show 
title  or  a  nght  to  the  present  possession  of  the  thing  which  is  the 
subject  of  the  action,  and  the  thing  sued  for  must  be  specific,  and 
be  identified  by  a  sufiBcient  description.  O^Neal  v.  Baker,  2  Jones, 
168  ;  Jones  v.  Morris,  7  Irod.  370. 

The  defendant's  counsel  asked  his  honor,  in  writing,  for  this 
instruction,  "  if  the  jury  believe  there  were  more  than  ten  new 
buggies  in  the  lot  in  Stilley's  possession  at  the  time  the  mortgage 
was  made,  and  the  ten  were  not  separated  by  Stilley  and  Jones  from 
the  rest  of  the  lot,  then  the  plaintiff  cannot  recover  ?  "  which  was 
refused.  There  is  error.  Waldo  v.  Belcher,  11  Ired.  609.  That 
case  is  decisive  of  the  question.  It  was  fully  argued  by  counsel  on 
both  sides,  and,  after  due  consideration,  an  opinion  was  filed,  which 
is  sustained  by  the  reason  of  the  thing  and  by  the  authorities  j«ted« 
We  do  not  feel  called  on  to  review  it. 
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In  our  case  the  complaint  sets  out  that  StiUey  was  a  mana- 
facturer  of  buggies,  and  ''the  property  was  left  with  him,  to 
enable  him  to  prosecute  his  business/'  leaving  it  to  be  inferred 
tiiat  the  buggies  on  hand  at  the  date  of  the  mortgage  were 
disposed  of  by  StiUey,  in  the  course  of  his  business,  and  he,  from 
lime  to  time,  made  other  buggies  and  put  them  in  the  lot,  in  the 
place  of  such  as  he  had  sold.  The  answer  distinctly  avers  that  the 
buggies  on  hand  at  the  date  of  the  mortgage  were  sold,  and  the  bug- 
gies now  claimed  have  been  made  since  the  mortgage. 

Thir.  fact  seems  not  to  have  been  adverted  to  on  the  trial,  and 
yet  it  has  a  direct  tendency  to  show  that  the  present  action  is 
entirely  outside  of  the  mark,  and  "hits  at"  a  set  of  buggies  differ- 
ent from  those  on  hand,  which  it  is  supposed  the  parties  attempted 
to  convey  at  the  date  of  the  mortgage. 

Tlie  legal  effect  of  the  mortgage,  in  this  instance,  was  not  to  pass 
tlie  title  to  ten  new  buggies  as  an  executed  contract  or  sale;  but  if 
it  has  any  effect  at  all,  it  is  to  create  an  executory  contract^  or  an 
agreement  to  sell  and  deliver  ten  new  buggies,  for  a  breach  of 
which  contract  damages  may  be  recovered.  We  qualify  the  propo- 
sition; for  here  there  was  no  price  paid,  and  the  only  consideration 
for  the  contract  was  to  secure  debts;  that  is,  a  promise  to  secure  the 
performance  of  another  promise.  But  whether  an  action  be  brought 
on  the  latter  promise,  or  on  the  first  promise,  to  wit:  the  **  two 
notes,"  the  defendant,  who  is  the  administrator  of  the  debtor,  can 
avail  himself  of  the  want  of  assets,  as  he  has  done  in  this  case,  and 
the  plaintiff  cannot  lay  hands  on  ten  buggies  that  happened  to  be 
on  hand  at  the  death  of  the  debtor,  but  must  be  content  to  take  his 
chances  with  the  other  creditors,  according  to  the  course  of  admin- 
istration. 

In  considering  the  question,  it  was  suggested  may  not  the  mort- 
gage deed  be  allowed  to  have  the  effect  of  making  Jones  a  tenant  in 
common  with  Stilley  in  the  lot  of  fifteen  new  buggies,  so  as  to  give 
him  three  undivided  fifth  parts,  and  bring  it  within  Powell  v.  HiU, 
6-A  N.  C.  169?  The  reply  is,  that  view,  even  if  tenable,  will  not  aid 
the  plaintiff  to  maintain  this  action;  for  it  is  held  in  Potoell  v.  Hill 
that  the  remedy  is  not  by  a  civil  action  to  recover  the  possession,  but 
by  a  S2)ecial  proceeding  before  the  judge  of  probate  for  partition. 

But  a  more  decisive  reply  is:  In  Powell  v.  Hill  the  relation  of 
tenants  in  common  was  created  by  the  agreement,  according  to 
which  the  plaintiff  was  to  work  on  the  farm  and  to  have  a  certain 
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part  of  the  crop  for  his  labor  (say  one-third  part),  and  the  crop 
being  made  and  hoased,  it  is  held  that  he  was  a  tenant  in  common, 
entitled  to  have  his  part  on  partition.  So  it  may  be  admitted  that 
if  Stilley  had  agreed  to  let  Jones  have  an  undivided  part  of  the  lot 
of  new  buggies  (say  two-fifths  parts)  the  relation  of  tenants  in  com- 
mon would  have  been  created.  But  that  is  a  very  different  matter 
from  an  agreement  to  let  Jones  have  ten  of  the  lot  of  fifteen  new  bug- 
gies, without  specifying  or  setting  apart  the  identical  ten  that  he  was 
to  have.  In  the  former  case  no  delivery,  either  actual  or  construc- 
tive, was  required  to  establish  the  relation  of  tenants  in  common. 
Indeed,  the  idea  of  delivering  or  setting  apart  ten  of  the  number 
would  be  inconsistent  with  the  relation  by  which  he  was  to  bo  enti- 
tled to  two-fifths  part  of  the  undivided  whole;  whereas,  in  the  lat- 
ter case,  the  very  purpose  was  that  ten  of  the  number  should  be  the 
sole  property  of  Jones.  To  vest  the  title  or  ownership  in  any  par- 
ticular buggies,  it  was  necessary  to  set  them  apart,  so  as  to  make  a 
onstructive  delivery,  and  effect  an  executed  contract;  in  the 
absence  of  such  identification,  the  agreement,  as  we  have  seen,  was 
executory  only. 

Suppose  Jones  to  be  entitled  as  tenant  in  common  to  two-fifths 
parts,  and  some  one  or  two  of  the  buggies  had  been  destroyed,  the 
loss  would  fall  upon  both  of  the  tenants  in  common,  and  Jones 
would  only  have  the  two-fifths  parts  of  what  was  left;  but  suppose 
Jones  to  be  entitled  to  ten  new  buggies  of  the  lot  of  fifteen,  under 
the  executory  agreement,  and  some  one  or  two  of  these  had  been 
destroyed,  the  loss  would  fall  on  Stilley,  and  Jones  would  call  fox 

ten  new  buggies.     Note  the  diversity.     There  is  error. 

Venire  de  novo. 


YouNO  V.  Latrrop,  appellant 

(ff7N.C.88.) 
Fraudulent  conveyance — bona  flde  purchaaer, 

t  fnadalent  grantee  of  land  oonvejed  it  to  a  bona  flde  parehaser  for  valae 
without  notice  of  the  fraud,  after  a  creditor  of  the  fraudulent  grantor  had 
obtained  a  judgment  against  him,  but  before  the  land  was  sold  under  an 
execution  issued  on  such  judgment  and  tested  of  the  term  where  it  was 
obtained.  Held  (Bovdon,  J.,  dissenting),  that  the  title  of  the  bona  flde  purchaser 
from  the  fraudulent  grantee  was  to  be  preferred  to  that  of  the  purchaser 
under  the  execution  of  the  creditor  of  the  fraudulent  grantor. 


14)4  NORTH  CAROLINA, 

Toang  V.  Lathrop. 

EJBCT.MBXT  for  the  reoorery  of  a  tract  of  land,  and  for  damages 
for  the  detention  of  it  The  answer  denied  the  ownership  of  the 
plaintiff  and  claimed  that  the  title  as  well  as  the  possession  was  in 
the  defendant     The  referee  made  the  following  report: 

1.  That  on  the  27th  day  of  November,  1865,  one  William  H. 
Snghes  was  the  owner  in  fee  simple  of  the  land,  with  the  improve* 
m^nts  tbjreon,  mentioned  in  the  pleadings,  and  being  in  possession 
of  the  same  conveyed  it  by  a  deed  proper  in  point  of  form  to  his 
brother  Thomas'O.  Hnghes  and  his  heirs;  that  the  consideration 
recited  therein  was  the  sum  of  $5,000,  alleged  to  have  been 
paid  by  the  said  grantee  to  the  said  grantor;  that  at  the  time 
of  the  execution  of  the  said  deed  the  said  grantor  was  indebted  to 
various  creditors,  in  amounts  much  larger  than  the  value  of  his 
property,  and  that  he  was  utterly  insolvent;  that  no  part  of  the 
said  consideration  of  $5,000  was  paid,  or  was  intended  to 
be  paid  by  the  said  grantee  to  the  said  grantor,  and  that  the 
said  deed  was  executed  solely  for  the  purpose  of  saving  the  land 
therein  mentionod  for  the  benefit  of  the  grantor's  family,  at  the 
expense  of  his  creditors,  by  preventing  its  being  applied  to  the  pay- 
ment of  their  debts;  that  this  deed  was  duly  proved  and  registered. 

2.  That  at  the  June  term,  1866,  of  the  circuit  court  of  the 
United  States  for  the  fourth  circuit  in  the  district  of  North  Caro- 
lina, H.  B.  Loney  &  Co.,  citizens  and  residents  of  the  city  of 
Baltimore  and  State  of  Maryland,  obtained  a  judgment  against  the 
said  William  H.  Hughes,  a  citizen  and  resident  of  the  State  of 
North  Carolina,  for  the  sum  of  $1,960.12,  due  28th  December,  1865, 
subject  to  a  credit  of  $100,  paid  2Sth  January,  1866,  and  for  costs, 
also  for  three  per  cent  additional  damages  on  the  principal  sum, 
which  said  judgment  was  obtained  on  a  bill  of  exchange  drawn  at 
Baltimore  on  the  28th  day  of  October,  1865,  and  payable  sixty  days 
after  date  and  accepted  by  the  said  William  H.  Hughes. 

3.  That  upon  the  said  judgment  a  writ  of  fieri  facias  was  duly 
issued  from  the  said  court  on  the  18th  July,  1866,  tested  of  the 
said  June  term,  1806,  and  returnable  to  the  ensuing  November 
term  thereof,  which  said  writ  was  returned  by  the  marshal  of  the 
United  States  for  the  district  of  North  Carolina,  to  whom  it  had 
been  directed,  with  an  indorsement  that  on  the  9th  day  of  Novem- 
ber, 1866,  it  was  levied  upon  the  land  mentioned  in  the  present 
pleadings;  and  thereupon  a  writ  of  veaclitioni  expofias  was  issued 
from  the  said  court  on  the  29th  December,  1866,  directed  to  the 
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«aid. marshal,  and  commanding  him  to  sell  the  said  land,  which 
said  writ  was  made  returnable  to  the  June  term  of  the  said  court 
1867;  that  by  virtue  of  the  said  writ,  the  said  marshal  duly  exposed 
the  said  land  for  sale  at  auction,  when  it  was  bid  off  by  Joseph 
B.  Batchelor,  Esq.,  for  the  sum  of  $16,  of  which  a  due 
return  was  made  by  the  said  marshal;  that  the  sale  was  made  the 
6th  of  May,  1867,  the  said  Batchelor  bidding  for  his  clients,  the  plain- 
tiffs in  the  judgment,  and  that  with  their  consent,  he,  on  the  20th 
day  of  January,  1869,  transferred  in  writing  his  bid  to  the  present 
plaintiff,  Isaac  J.  Young,  to  whom  the  said  marshal  on  the  said 
20th  day  of  January,  1869,  executed  a  deed  which  was  afterward 
duly  proved  and  registered. 

4.  That  on  the  24th  day  of  October,  1866,  the  said  Thomas  C. 
Hughes,  the  grantee,  as  hereinbefore  stated,  of  the  said  William  H. 
Hughes,  by  a  deed  duly  executed,  reciting  a  consideration  of 
-$7,000,  conveyed  to  the  defendant,  Richard  D.  Lathrop,  of 
the  city  and  State  of  New  York,  and  his  heirs,  the  same  land, 
which  deed  was  duly  stamped,  proved  and  registered;  and  on  the 
same  day  the  said  William  H.  Hughes  executed  to  the  said  Richard 
D.  Lathrop  and  his  heirs  a  quitclaim  deed  for  the  same  land,  which 
has  not  been  either  stamped  or  proved  and  registered.  That  at  the 
time  when  the  said  deeds  were  executed,  the  firm  of  Lathrop,  Lud- 
dington  &  Co.,  of  which  the  sivid  Richard  D.  Lathrop  was  a 
member,  had  claims  against  the  said  William  H.  Huglies  amounting 
to  $9,998,  for  which  the  said  Thomas  C.  Hughes,  and  also  George 
B.  Hughes  and  Oeorge  Badger  Harris,  were  bound  as  sureties;  and 
the  said  deed  from  the  said  Thomas  C.  Hughes  to  the  said  Richard 
H.  Lathrop  was  given  in  part  payment  of  the  said  claims,  with  the 
interest  due  thereon.  Whether  the  said  deed  from  Thomas  C. 
Hughes  to  Richard  D.  Lathrop  was  executed  bona  fide,  and  without 
any  notice,  to  the  grantee  of  the  judgment  against  the  said  William 
H.  Hughes  in  the  Federal  court  as  hereinbefore  mentioned,  and  also 
without  notice  of  the  alleged  fraudulent  conveyance  from  William 
H.  Hughes  to  his  brother  Thomas  C.  Hughes,  hereinbefore  men- 
tioned; and  also  whether  the  said  deed  was  intended  to  be  absolute 
-or  only  a  mortgage,  are  matters  in  which  the  testimony  is  conflict- 
ing. ♦  ♦  ♦  ♦  After  a  careful  consideration  of  all  the  testimony 
I  find  the  facts  to  be,  that  the  defendant  was  a  boria  fide  purchaser 
•of  the  land  in  question  for,  a  valuable  consideration,  without  notice 
4)t  the  aforesaid  judgment  in  the  Federal  court,  and  of  the  fraud  in 
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the  execution  of  the  said  deed  from  William  0.  Hughes  to  hii 
brother  Thomas  G.  Hughes.  I  further  find  that  the  deed  from 
Thomas  G.  Hughes  to  the  defendant,  Lathrop,  was  an  absolute 
one  to  him  and  his  heirs,  and  was  not,  nor  was  it  intended  to  be,  a 
mortgage. 
5.  That  tne  evidences  of  debt,  which  formed  the  consideration 
'  of  the  deed  of  the  said  Thomas  C.  Hughes  to  the  defendant,  were 
founded  on  a  legal  consideration,  and  were  sufficient  for  the  pur- 
poses of  the  said  conveyance  from  the  said  Thomas  G.  Hughes  to 
the  defendant,  provided  the  said  Thomas  G.  Hughes  had,  as  against 
the  creditors  of  the  said  William  H.  Hughes,  the  right  to  make  the 
conveyance,  1  find  as  conclusions  of  law  : 

1.  That  the  deed  from  the  said  William  H.  Hughes  to  the  said 
Thomas  G.  Hughes,  mentioned  in  my  finding  of  the  facts,  was  and 
is  a  fmud  upon  the  creditors  of  the  said  grantor,  and  is,  therefore, 
null  and  void  as  to  them. 

2.  That  the  land  mentioned  in  the  said  deed  of  conveyance,  not- 
withstanding  the  formal  execution  of  the  same,  remained,  as  to  the 
creditors  of  the  said  William  H.  Huglies,  his  property,  and  that 
the  writ  of  fieri  facias  which  was  issued  on  the  judgment  of  F.  B 
Loney  &  Go.,  obtained  at  the  June  term,  186G,  of  the  circuit  cou:; 
of  the  United  States  for  the  district  of  North  Garolina,  which  said 
writ  was  tested  of  the  said  term  and  was  lened  on  the  suid  land, 
was  a  hen  on  the  same  from  the  date  of  its  teste,  and  the  purchaser 
of  the  said  land  at  the  sale  made  by  the  marshal,  under  the  vetuii' 
tioni  expo7ias  issued  from  the  November  term  of  the  said  court, 
obtained  thereby  a  good  title  to  the  same. 

3.  That  the  attorney  of  the  plaintiffs,  in  the  said  judgment,  whc 
bid  off  the  land  for  them,  had  the  right,  with  their  consent,  tc 
transfer  his  bid  to  the  plaintiff  in  the  present  action,  and  the  deed 
from  the  marshal  to  him  gives  him  a  good  title  to  the  said  land* 
And  I  therefore  direct  judgment  to  be  entered  for  the  plaintiff. 

1.  That  he  recover  the  land  mentioned  in  the  pleadings. 
I  direct,  further: 

2.  That  judgment  be  entered  for  the  plaintiff,  that  he  recover, 
as  damages  for  the  detention  of  the  said  land,  at  the  rate  of  $20C 
per  annum  during  the  time  of  such  detention,  making  the  sum  (A 
t850." 

Defendant  appealed. 
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W.  ff.  Toung  A  Baichelory  for  plaintiff. 
Mr»  Lanier y  for  defendant 

PsARSONy  C  J.  The  point  is  this:  A  debtor  makes  a  Toluntar; 
deed  of  land  for  the  benefit  of  himself,  with  an  intent  to  defraud 
his  creditors.  Afterward  a  creditor  takes  out  execution  upon  a 
judgment  against  the  debtor  for  a  pre-existing  debt  and  puts  it  into 
the  hands  of  the  marshal.  Afterward  the  fraudulent  grantee,  for 
a  valuable  consideration  and  a  full  price,  makes  a  boiia  fide  sale, 
and  executes  a  deed  to  the  defendant  for  the  land,  tlie  defendant 
having  bo  notice  of  the  fraud  and  covin  between  the  debtor  and  tlie 
grantee.  This  sale  and  deed  were  subseq'uent  to  tlie  teste  of  the  exe- 
cution. Afterward  the  murshal  sells  under  the  execution,  and  the 
plaintiff  becomes  the  purchaser  and  takes  the  deed  of  the  marshal. 
Which  has  the  title?  The  defendant,  who  was  the  first  to  purchase 
and  take  a  deed  from  the  grantee,  or  the  plaintiff,  who  purchased 
under  an  execution,  the  teste  of  which  was  prior  to  the  defendant's 
])urchase? 

It  is  settled,  without  any  conflict  of  the  authorities,  that  a  pur- 
chaser  of  a  fraudulent  donee,  bona  fide  and  for  a  valuable  considcra 
tion  at  a  full  price,  without  notice  of  the  fraud,  acquires  a  good 
title  under  27  Eliz.,  against  a  subsequent  purchaser  of  the  donor, 
bona  fide  and  for  valuable  consideration  at  a  full  price. 

It  is  also  settled,  but  after  some  conflict  of  the  authorities,  that  a 
purchaser  of  a  fraudulent  donee,  boyiafide  and  for  a  valuable  con- 
sideration at  a  full  price,  without  notice  of  the  fraud,  acquires  a 
good  title  under  13  Eliz.,  against  creditors,  and  purchasers  under 
their  execution  for  a  debt  existing  at  the  time  of  the  fraudulent 
conveyance,  at  a  sale  subsequent  to  the  sale  of  the  fraudulent 
donee.  For  both  of  the  purchasers  are  bona  fide,  for  valuable  con- 
sideration, and  the  one  to  whom  the  first  sale  was  made  is  pre- 
ferred, under  the  maxim  —  *' Prior  est  in  tempore,  pmiior  eat  in 
jure,"  Roberts  on  Fraudulent  Oonveyances,  392,  462,  and  thu 
cases  there  cited.  Anderson  v.  Roberts,  18  Johns.  515;  Be/i7i  v. 
Smith,  2  Mason,  252.  The  dictum  of  Bvffin,  J.,  in  Hoke  v.  Hen- 
derson,  3  Dcv.  12,  is  put  on  the  ground  of  unfairness  to  the  credit- 
ors of  the  fraudulent  donor.  He  gives  no  weight  to  the  proviso  in 
favor  of  bona  fide  purchasers,  and  after  setting  on  -he  argument  on 
the  side  of  the  creditors,  waives  a  discussion,  ''because  the  point  ie 
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not  presented  by  the  facts  of  the  case,  for  the  land  waa  sold  under 
the  execntion  against  the  donor,  before  the  sale  on  the  side  of  the 
fraudulent  donee." 

This  question  is  put  at  rest  by  Bev.  Code,  chap.  50,  §§  1,  2  and 
4;  for  the  proYiso  (which  will  be  again  referred  to)  applies  to  the 
first  section,  which  is  13  Eliz.,  and  also  to  the  second  section, 
which  is  27  Eliz.  WhateTer  may  be  said  about  fairness  or  unfair- 
ness toward  creditors,  the  legislative  will  gives  preference  to  a  bona 
fide  purchaser,  for  valuable  consideration  at  full  price  and  vnlhout 
fwike  of  the  fraud  and  covin.  In  our  case  the  plaintiff  says  he  is 
taken  out  of  the  operation  of  this  maxim,  by  the  effect  of  the  teste 
of  the  execution  under  which  he  claims  title;  for  the  execution 
relates  back  to  the  teste,  and  gives  to  the  creditor  a  lien  on  the 
property  of  the  debtor,  which  lien  is  prior  in  point  of  time  to  the 
sale  of  the  fraudulent  donee  to  the  defendant. 

The  case  turns  upon  this  point.  No  direct  authority  was  cited. 
In  Bean  v.  Smith,  supra,  at  p.  279,  Justice  Stoey,  after  denying 
the  distinction  between  the  operation  of  the  27  Eliz.  and  the  13 
Eliz.,  in  respect  to  bona  fide  purchases  for  valuable  considera- 
tion without  notice,  says:  ''I  have  searched  with  some  diligence  to 
ascertain  if  that  distinction  has  been  recognized  in  any  adjudged 
case  or  in  any  elementary  treatise  in  England.  Hitherto  my 
researches  have  been  unsuccessful.  In  Wilsofi  v.  Womial,  Godbolt, 
161,  however.  Lord  Chief  Justice  Coke,  than  whom  no  man  was 
probably  better  acquain^d  with  the  statute  in  its  true  construction, 
lays  down  a  doctrine  that  in  terms  denies  the  distinction.  He  says 
that,  ''  if  lessee  for  years  assign  over  his  term  by  fraud  to  defeat  the 
execution  (upon  a  judgment  against  him),  and  the  assignee  assigneth 
the  same  unto  another  bona  fide,  that  in  the  hands  of  the  second 
assignee  it  is  not  liable  to  execution.^' 

Godbolt's  Beports  are  not  in  our  library,  and  we  are  not  able  to 
see  certainly,  from  this  extract,  that  the  execution  bore  teste  before 
the  bona  fide  assignment;  but  we  infer  the  execution  was  in  the 
hands  of  the  sheriff,  from  the  words  ''  assign  one  his  term  by  fraud 
to  defeat  the  execution  (upon  a  judgment  against  him)."  If  so, 
this  is  a  direct  authority  for  the  position  that  a  bona  fide  sale  of  the 
fraudulent  donee,  although  after  the  teste  of  the  execution,  passes 
a  good  title  to  th^  purchaser  against  the  creditor,  and  a  purchaser 
at  a  sale  under  the  execution  subsequently  made. 

Let  us  see  how  the  question  stands,  ^'  on  the  reason  of  the  thing/' 
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A  lien  does  not  Test  the  title  in  the  creditor,  but  leayes  it  iii  the 
debtor  until  a  leyy  and  seizure  in  respect  to  personal  property,  and 
until  the  sale  under  the  execution  in  respect  to  huid.  This  is 
settled.     Frasi  v,  Etheridgey  1  Dev,  30. 

The  effect  of  a  lien  is  merely  to  tie  up  the  land  in  the  hands  ot 
the  debtor,  so  that  he  cannot,  either  by  a  voluntary  conTeyanoe  or 
by  a  conyeyance  for  Taluable  consideration,  depriye  the  creditor  of 
his  right  to  have  the  land  sold  for  the  satisfaction  of  the  execution. 
So,  the  lien  created  by  a  lis  pendens  does  not  divest  the  title,  but 
merely  ties  up  the  property  until  the  determination  of  the  suit. 
In  our  case,  before  the  teste  of  the  execution,  the  debtor  had  passed 
the  land  to  the  donee,  and  although  the  conveyance  was  fraudulent, 
still  it  effectually  passed  the  title  and  was  valid  as  between  the 
donor  and  donee.  So,  when  the  execution  issued  it  had  nothing  to 
operate  on,  for  the  debtor  had  nothing  and  the  lien  created  by  the 
teste  could  not  take  effect  as  to  him,  and  it  could  not  take  effect  on 
the  land  in  the  hands  of  the  donee,  except  by  force  of  the  13th 
Eliz.,  which  makes  the  conveyance  void  as  to  ci'editors.  If  the 
donee  had  retained  the  land  until  it  was  sold  under  the  execution, 
as  the  property  of  the  doner  in  respect  to  his  creditors,  the  pur- 
chaser would  have  acquired  a  good  title.  But  the  donee  did  not 
retain  the  land,  but  sold  it  to  the  defendant,  who  was  a  bona  fide 
purchaser  for  valuable  consideration,  at  a  full  price,  and  without 
notice  of  such  fraud,  before  it  was  sold  under  the  execution;  and 
the  defendant  insists  that  he  is  protected  by  the  proviso  in  the 
statute,  13  Eliz.,  which  has  the  effect  to  make  the  first  section 
inoperative,  and  to  render  the  originfi  conveyance  valid  as  against 
creditors  in  favor  of  such  bona  fide  purchaser,  and  if  so  the  creditor 
could  acquire  no  lien,  for  the  debtor  had  parted  with  the  land,  and 
in  respect  to  the  bona  fide  purchaser  the  conveyance  was  valid,  both 
in  regard  to  the  debtor  and  his  creditor.  In  other  words,  if  the 
purchaser  comes  within  the  proviso,  that  takes  from  the  creditor  all 
benefit  which  he  would  otherwise  have  had  under  the  first  section. 

The  proviso  is  in  these  words  (section  4,  chapter  50,  Rev.  Code)* 
*'  Nothing  contained  in  the  foregoing  sections  shall  be  construed  to 
impeach  or  make  void  any  conveyance  of  any  lands  bona  fide  made 
upon  and  for  good  consideration  to  any  person  not  having  notice  of 
such  fraud," 

It  is  settled  that  good  consideration  means  valuable  consideration, 
or  a  fair  price.    We  can  see  nothing  to  take  the  conveyance  to  the 
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defendant  out  of  the  operation  of  this  proTiao,  or  any  principle 
upon  which  it  can  be  impeached  or  made  void  in  the  face  of  these 
express  terms.  The  proviso  can  only  be  made  operative  by  gmng 
tc  it  the  scope  and  effect  of  purging  the  original  conveyance  of  tho 
fraud  with  which  it  was  tainted,  by  allowing  the  bona  fides  and  the 
full  valuable  consideration  of  the  second  conveyance  to  supply  the 
want  of  these  qualities  in  the  first,  so  as  to  perfect  the  title  of  the 
Uma  fide  purchaser,  by  carrying  it  back  to  the  douor  and  claiming 
tho  title  from  him,  and  thus  prevent  the  title  of  the  first  purchase 
from  being  **  impeached  and  made  void.''  When  the  plain tifl!  says, 
''  My  title  goes  back  to  the  teste  of  the  execution  under  which  I 
claim,"  the  defendant  replies,  '^  My  title  goes  back  to  the  original 
conveyance  made  by  the  debtor,  which  is  purged  of  the  fraud  of 
which  I  had  no  notice;  *^  and  when  the  plaintiff  says,  **  the  first 
section  makes  all  conveyances  made  in  fraud  void  as  to  creditors," 
the  defendant  replies,  ''  the  fourth  section  makes  my  title  good, 
and  declares  that  nothing  contained  in  the  first  section  shall  be 
construed  *  to  impeach  or  make  void  my  title.' " 

It  was  said  on  the  argument,  '^  This  effect  given  to  the  proviso 
will  defeat  the  object  of  the  act,  which  was  to  protect  creditors,** 
for  debtors  will  make  fraudulent  deeds  on  purjiose  to  enable  donees 
to  sell  and  defeat  creditors.  That  may  be  so;  but  the  object  of  the 
proviso  evidently  is  to  protect  bona  fide  purchasers,  and  when  the 
question  is,  shall  the  creditor  lose  his  debt  or  the  bona  fide  purchaser 
his  money,  the  proviso  gives  the  preference  to  the  purchaser.  The 
result  is,  that  the  first  bona  fide  purchaser,  whether  under  the  donee 
or  under  the  execution  againsf  tho  donor,  acquires  the  title. 

The  judgment  below  is  reversed  upon  the  fiMsts  found  >  y  the 
referee. 


BoYDXK,  J.,  dissented. 
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(87  N.aara.) 

Sale  of  stock  —  dmdeiids, 

A  sale  of  Bhares  of  stock  in  a  railroad  company  carries  with  il  the  dividendt 
declared  bj  the  company,  when  they  are  to  be  paid  at  a  day  sabeequent  tc 
the  tranafer  of  the  stock. 

Therefore,  when  the  North  Carolina  Railroad  Company  declared  a  dividend  on 
the  stock  in  said  company,  on  the  16th  day  of  February,  1870,  to  be  paid  on 
the  Ist  days  of  April  and  July  thereafter,  and  the  owner  of  certain  shares 
of  such  stock  sold  and  transferred  the  same  on  the  17th  day  of  February. 
Hield^  that  the  purchaser  of  said  shares  of  stock  acquired  the  dividends,  as 
well  as  the  stock. 

Action  on  the  following  agreed  case:  The  plain  tiff s,  on  the 
16th  day  of  February,  1870,  were  the  owners  of  thirty-four  shares 
of  stock  in  the  North  Carolina  Kailroad  Company,  upon  which  a 
dividend  of  six  per  centum  was  declared  on  the  said  16th  of  Feb- 
ruary, 1870,  three  per  centum  payable  on  April  1,  1870,  and  three 
per  centum  on  1st  July,  1870.  The  plaintiffs  sold  and  transferrer 
said  stock  on  the  17th  February,  1870,  to  S,  H.  Wiley.  The  plain- 
tiffs  made  due  demand  for  the  payment  of  the  dividends,  before  the 
date  fixed  for  the  payment.  The  payment  was  refused.  The  divi- 
dend was  paid  to  S.  H.  Wiley,  the  assignee.  The  certificate  of 
stock,  issued  to  plaintiffs,  was  canceled,  and  a  new  one  issued  to 
Wiley  on  the  21st  February,  1870. 

The  following  resolution  is  also  made  a  part  of  the  case  agreed: 

**  The  board  of  directors  of  the  North  Carolina  Railroad  Com- 
pany do  declare  an  annual  dividend  of  six  per  cent  on  the  capital 
stock  of  this  company,  for  the  fiscal  year  ending  May  31,  1870. 
Three  per  cent  to  be  paid  on  1st  April,  and  three  per  cent  on  the 
1st  July,  1870,  and  the  transfer  books  be  closed  from  1st  day  of 
March  to  Ist  April,  and  from  1st  June  to  1st  day  of  July." 

The  court  was  of  opinion  that  the  plaintiffs  were  entitled  to 
recover.    Judgment  accordingly.     From  which  judgment  defend 
int  appealed. 

Jofies  <&  Johnston^  for  plaintiffs. 
/.  if.  Wilson^  for  defendant 
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BoDHAN,  J.  On  16tb  February,  1870,  the  North  Carolina  Bail- 
road  Company  declared  a  dividend  by  the  following  resolution : 
*'  The  Board  of  Directors  of  the  North  Carolina  Bailroad  Company 
do  declare  an  annual  dividend  of  six  per  cent  on  the  capital  stock 
of  this  company,  for  the  fiscal  year  ending  the  Slst  of  May,  1870. 
Three  per  cent  to  be  paid  on  Ist  April,  and  three  per  cent  payable 
on  the  1st  day  of  July,  1870,  and  the  transfer  books  be  closed 
from  Ist  day  of  March  to  the  1st  of  April,  and  from  the  1st  day 
of  June  until  the  1st  day  of  July." 

On  the  17th  February,  the  plaintiffs,  in  writing  in  the  usual 
form,  at  the  foot  of  their  certificate  for  thirty-four  shares  of  stock 
in  the  company,  transferred  the  same  to  Samuel  H.  Wiley  for  value, 
and  authorized  F.  A.  Stagg,  attorney,  to  transfer  the  same  on  the 
books  of  the  company.  The  transfer  was  accordingly  made  on  the 
21st  February.  The  certificate  of  stock  to  the  plaintiffs  was  can- 
celed and  a  new  certificate  issued  to  Wiley.  On  the  same  day 
plaintiffs  notified  the  company  that  they  claimed  the  dividend 
declared  on  16th  February.  The  company,  nevertheless,  paid  the 
same  to  Wiley^  and  this  action  is  brought  to  recover  it  One  would 
suppose,  that  in  a  case  which  must  be  of  frequent  oocurrence,  there 
would  be  proved  some  established  usage,  or  that  some  decided  cases 
could  be  found  fixing  the  rights  of  the  parties.  If  there  be  any 
established  usage,  either  general  or  special  to  this  corporation,  there 
has  been  no  evidence  of  it  offered  in  this  case.  And  the  learned 
counsel  inform  us  that  they  have  been  able  to  find  no  authority 
whatever  on  it.  The  absence  of  authority  is  the  more  remarkable, 
as  the  rule  as  to  a  dividend  following  the  stock  or  not,  under  the 
present  circumstances,  would  seem  to  be  of  a  general  nature,  not 
confined  to  sales,  but  covering  the  case  of  a  life  tenant  with 
remainder,  when  the  life  tenant  dies  after  the  dividend  is  declared, 
and  before  it  is  payable,  and  the  case  of  a  will  bequeathing  stock 
when  the  testator  dies  under  the  like  circumstances. 

Before  proceeding  to  the  particular  consideration  of  this  case,  it 
is  necessary  to  observe: 

1.  It  was  clearly  within  the  power  of  the  seller  and  purchaser  of 
the  stock  in  this  case,  to  have  contracted  with  respect  to  the  divi« 
dcni  declared  on  the  day  before.     But, 

2.  If  we  assume,  for  the  moment^  that  the  effect  of  the  resolution 
Ueclaring  the  dividend,  was  to  make  it  payable  to  whoever  should 
appear  by  the  books  of  the  company  to  be  the  owner  of  the  stock  on 
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the  days  on  which  it  was  payable,  then,  notwithstanding  any  difler- 
ent  contract  between  the  plain tifb  and  their  vendee,  the  company 
was  justified  in  paying  to  the  vendee,  and  the  redress  of  the  plain- 
tiffs would  be  by  an  action  against  their  vendee  for  money  had  and 
received. 

It  is  important  to  notice  that  the  question  is,  not  as  to  the  con* 
tract  between  plaintiffs  and  Wiley,  but,  to  whom  did  the  company 
agree  to  pay  the  dividend;  for  if  the  company  agreed  to  pay  one 
who  turned  out  to  be  Wiley,  its  liability  cannot  be  affected  by  any 
collateral  agreement  between  the  plaintiffs  and  Wiley  (even  if  there 
were  express  proofs  of  such)  without  its  consent  Without  advert- 
ing to  the  principle,  that  the  contract  between  plaintiffs  and  Wiley 
must  be  supposed  to  have  been  made  in  reference  to  the  resolution 
of  the  day  before,  as  to  which  it  does  not  appear  that  either  party 
had  any  advantage  in  point  of  knowledge;  yet,  in  the  absence  of  a 
contrary  agreement,  Uie  sale  must  necessarily  have  been  of  the 
subject-matter  with  its  rights  and  incidents  at  the  date,  or  perhaps 
when  the  transfer  should  be  completed. 

So  that  the  true  question  is,  what  was  the  effect  and  meaning  of 
the  resolution?  Did  it  mean  that  the  dividend  should  be  payable 
to  those  who  held  the  stock  on  the  15th  of  February,  or  to  those 
who  should  hold  it  on  1st  of  April?  If  the  resolution  had  been 
cbar  and  explicit  in  either  sense,  I  conceive  there  could  be  no  room 
for  a  controversy.  Being  of  uncertain  moaning,  the  courts  have  to 
give  it  a  certain  one.  But  whatever  shall  be  determined  to  be  its 
meaning  in  law,  that  must  be  taken  to  be  as  plainly  its  meaning  as 
if  it  had  been  expressly  written  so. 

Now  as  to  tlie  meaning  and  effect  of  the  resolution^  In  the 
absence  of  a  plain  reason  and  of  direct  authority,  a  lawyer  has  but 
one  resource.  He  must  refer  to  analogous  cases,  and  endeavor  to 
extract  from  them  a  principle  broad  enough  to  cover  the  case  in 
hand.  And  he  will  be  more  or  less  successful,  according  to  the 
number  and  closeness  of  the  analogies  he  is  able  to  adduce. 

As  to  the  analogies.  It  is  a  familiar  maxim,  that  the  incident 
passes  with  its  principal. 

If  a  bond  not  negotiable,  and  bearing  interest,  whether  that 
interest  be  made  payable  with  the  principal  at  a  certain  time,  or  be 
made  payable  annually  or  at  other  certain  times  before  the  princi 
pal,  be  assigned,  the  assignee  is  entitled  to  receive,  as  an  incident, 
ftU  interest  not  paid  before  the  assignment,  whether  the  day  for  its 


514  NORTH  CAROLINA, 


Burrouf^liB  ▼.  The  Nortli  Cftrolina  Kailroad  Compftoj. 


payment  has  arrired  or  not.  Of  course  this  doctrine  will  not  upplj 
to  bonds  with  Interest  coupons  detachable. 

The  analogy  is  not  close  in  this,  because,  if  a  payment  of  interest 
\v*u\  become  due  and  payable  on  the  ICth  of  February,  aind  the  bond 
wus  assigned  on  the  17th  of  February,  the  assignment  of  the  bond 
would  have  carried  the  interest  previously  payable  ;  which,  if  the 
analogy  were  strictly  followed,  would  lead  us  to  hold  that  if  the 
assignment  of  stock  had  been  after  1st  April,  it  would  have  carried 
tho  dividend  payable  on  that  day,  if  nojb  ])aid  before  the  assignment, 
a  conclusion  not  necessary  in  this  case,  and  as  to  which  we  ex)>rcsfl 
no  opinion.  If  one  assigns  a  bond  or  promissory  note,  secured  by 
mortgage  or  other  collateral,  the  benefit  of  the  collateral  passes  as 
an  incident 

I  take  it  to  be  clear  also,  that  if  a  registered  government  bund  bo 
assigned  on  the  books  of  the  treasury,  any  annual  or  semi-annual 
payment  of  interest,  which  becomes  due  Sini payable  the  next  day, 
would  be  paid  to  the  then  holder.  Anson  v.  Towgood,  1  Juc.  & 
Walk.  637.  In  such  case  the  dividend  would,  in  substance,  have 
been  declared  before  the  assignment,  viz. :  at  the  making  of  the 
bond,  but  payable  afterward.  If  a  reversioner  sell  land,  the  pur- 
chaser becomes  entitled  to  the  rent  which  becomes  payable  the  next 
day.  So  if  tenant  for  life  dies,  the  remainderman  becomes  entitled. 
So  with  fines  and  heriots.  These  analogies,  and  some  others,  are 
found  stated  in  the  argument  of  Sir  Saml'el  Romilly,  in  Paris  v. 
Paris,  10  Ves.  186.  These  are  all  the  analogies  which  occur  to  me, 
that  are  indis])utable ;  for  if  an  analogy  be  disputable  it  has  no 
value.  They  would  not  be  conclusive  if  any  could  be  brought  on 
the  other  side.  But  the  general  principle  is  clear,  that  the  incident 
follows  the  principal.  What  reason  exists  for  making  this  an 
ox^^option?    The  burden  of  the  argument  is  put  on  the  plaintiffs. 

What  arguvients  can  be  drawn  from  the  tenns  of  ths  resolution? 

What  was  the  object  in  declaring  the  transfer  books  of  the  com- 
pany'closed  from  1st  of  March  to  1st  of  April? 

If  the  dividend  w.is  intended  to  be  payable  to  any  one  who  was 
tlie  holder  on  the  IGth  of  February,  there  could  be  no  use  in  closing 
the  books.  In  any  case,  upon  a  demand  for  payment,  it  would 
only  be  necessary  to  see  from  the  books,  who  was  the  holder  on  that 
day.  But  if  the  usiige  be,  to  put  the  dividend  on  the  books  of  the 
company  to  the  credit  of  the  holders  on  1st  of  March,  we  can  see  a 
reason  for  closing  the  books,  viz. :  to  give  time  for  the  company  to 
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make  out  its  accounts  with  its  stockholders  on  that  day.  Suppose 
an  assignment  of  stock  between  1st  of  March  and  1st  of  April, 
would  the  company  be  bound  to  notice  it,  in  reference  to  a  dividend 
payable  1st  of  April?    I  think  not 

The  same  rule,  which  applies  to  the  dividend  payable  1st  of  April, 
applies  to  that  payable  1st  of  July.  If  the  first  did  not  pass  by 
the  assignment,  the  second  did  not. 

But  the  learned  counsel  were  mistaken  in  supposing  the  question 
entirely  barren  of  authority.  In  such  cases  we  are  generally  willing 
to  confide  in  the  diligence  of  counsel,  and  do  not  feel  ourselves 
bound  to  assiduous  research*  I  have  found  one  decided  case  how- 
ever, which,  if  correctly  cited,  is  in  point  and  decisive  of  this  case. 
I  cite  it  from  Lindley  on  Partnership,  896,  as  follows:  '^  The  speci- 
fic legatee  (of  stock)  is  entitled  to  all  dividends  which  become  pay- 
able after  the  death  of  the  testator ;  Jacques  v.  Chambers^  2  GolL 
435;  Wright  v.  Warren^  4  Deg.  &  S.  867 ;  even  though  the  resolution 
authorizing  their  payment  may  have  been  passed  in  hie  life-time; 
Olive  V.  Olive,  Kay.  600."  Unfortunately  the  last  case  cited  is  not 
accessible  to  us. 

Besides  the  above,  the  cases  of  Witts  v.  Stearne,  10  Yes.  185, 
290;  Paris  v.  Paris,  13  id.  363,  and  Barclay  v.  Wainewright, 
14  id.  70,  and  also  the  American  cases,  Phelps  v.  Farmers'^  Bank, 
26  Conn.  272  ;  Minot  v.  Pains,  99  Mass.  106  ;  Goodwin  v.  Hardy, 
57  Me.  143,  may  be  referred  to.  These  all  relate  to  the  right  of  a 
tenant  for  life  to  di'vidends  both  declared  and  payable  in  his  life- 
time. So,  none  of  them  are  in  point  to  the  present  question.  But 
in  the  discussions  it  seems  to  be  generally  assumed  that  the  owner- 
ship of  the  stock,  when  the  dividend  became  payable,  fixed  the 
right  to  it.  As  in  the  case  of  rent,  it  is  only  when  it  becomes  pay* 
able,  that  the  dividend  becomes  ''fruit  fallen,"  and  detached  from 
Ihe  principal  estate,  so  as  not  to  pass  with  it. 

Judgment  reversed,  and  judgment  for  defendant  in  this  court 

Judgment  reversed. 
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PafffnerU  —  of  note  to  bank  toith  biU§  of  bank, 

Th«  iiuik«r  of  a  note  due  a  bank  has  the  right  to  tender  in  fMjmont  of  smcb 
BOto^  aa  eqnlvaleiii  to  gold  and  ailver  coin,  the  billa  laaaed  by  the  bank. 

A  bank  cannot,  by  aaaignment  of  its  etfects,  choaes  In  actloiS,  etc.,  deprive  a 
maker  of  a  note  due  the  bank  of  his  right  to  pay  the  same  with  the  bills  of 
the  bank ;  nor  can  the  bank,  bj  any  authority  derived  from  the  legislature, 
deprive  the  maker  of  such  right  of  payment  of  a  note  dne  the  bank,  in  billa 
of  the  bank. 

Civil  aotiok  determined  by  Watts,  J.,  at  the  spring  term, 
1872,  of  the  saperior  oonrt  of  Beaufort  county^  upon  the  following 
case  agreed. 

At  the  fall  term,  1866,  of  the  court  of  equity  for  Beaufort  county, 
upon  the  petition  of  the  stockholders  of  the  Bank  of  Washington, 
tLere  was  a  decree  of  that  court,  vesting  all  the  real  and  persona) 
property  and  choses  in  action  of  the  Bank  of  Washington  in  the 
plaintiff,  as  commissioner,  pursuant  to  the  act  of  the  general 
assembly,  ratified  March  12,  1866,  for  the  benefit  of  such  of  the 
creditors  of  said- bank  as  proved  their  debts  within  twelve  months. 
The  notices  and  advertisements  required  by  the  act  were  complied 
with. 

At  the  fall  term,  1867,  of  the  Beaufort  superior  courts  plaintiff 
obtained  judgment  against  one  A.  T.  Beddett,  and  the  defendant, 
who  was  his  surety  on  a  note  for  11,735.50,  payable  to  the  cashier 
of  the  bank  for  money  borrowed,  with  interest  fiom  the  1st  Novem- 
ber, 1867,  and  for  costs  and  execution,  was  duly  issued  thereon, 
returnable  to  fall  term,  1868.  Subsequent  to  the  issuing  of  this 
execution  the  defendant  Windley  obtained  bills  of  the  Bank  of 
Washington  sufficient  to  cover  the  debt,  and  tendered  them  to  plain- 
tiff in  payment  thereof,  which  were  refused.  He  then  deposited 
said  biUs  with  the  clerk  of  the  superior  court  of  Beaufort  county, 
who  received  them,  not  in  payment  of  the  judgment,  but  subject  to 
the  order  of  the  court  in  the  case. 

At  the  fall  term,  1868,  there  was  a  motion  in  the  cause  to  set 
aside  the  judgment,  which  motion  remained  pending  until  the 
vpring  term,  1872,  and  then  on  the  hearing  was  refused. 
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At  the  spring  term,  1872,  there  was  a  motion  on  behalf  of  the 
defendant  to  haye  the  bank  bills  of  the  Bank  of  Washington,  there- 
tofore deposited  with  the  clerk  of  the  court,  received  in  payment  of 
the  judgment  against  the  defendant,  and  the  same  declared  satis- 
fied, which  motion  was  allowed  by  his  honor,  who  directed  the 
clerk  of  the  court  to  receive  said  bills  of  the  Bank  of  Washing  toe 
as  a  payment  of  the  judgment  against  the  defendant,  and  to  entei 
satisfaction  of  the  judgment  of  reoordi  From  this  order  the  plain- 
tiff appealed. 

Mr.  Haywood^  for  appellant. 

Phillips  <&  Merriman,  contra. 

Pbaeson,  C.  J.  In  Bank  of  Charlotte  v.  Hart  et  a/.,  67  N.  0.  264, 
the  right  of  the  defendant  to  have  ''the  bills  of  the  bank"  applied 
in  payment  of  a  judgment  in  favor  of  the  bank  is  conceded,  and  the 
only  question  was  as  to  the  allowance  of  interest  upon  the  bills  from 
the  time  at  which  the  defendant  had  demanded  to  have  the  bills 
received  in  satisfaction  of  the  judgment.  It  is  decided  that  inter- 
est should  be  allowed.  In  Excluinge  Bank  of  Columbia  and  C.  H. 
Baldiffin  v.  Tiddy,  67  N.  0.  169,  the  principal  question  was  as  to 
the  right  of  the  defendant  to  have  ''  the  bills  of  the  bank  "  applied 
in  satisfaction  of  the  judgment.  It  is  decided  ''  on  payment  of  tho 
biUs  into  court  satisfaction  of  the  judgment  be  entered  of  recorl/' 
No  notice  is  taken  of  the  effect  of  making  Baldwin  a  party  plaintiff 
as  receiver,  and  the  case  is  made  to  turn  on  the  point,  that  as 
against  a  bank,  chartered  in  another  State,  suing  citizens  of  this 
State  in  the  courts  of  this  State,  the  defendant  is  entitled  to  have 
the  bills  of  such  bank  applied  in  satisfaction  of  the  judgment.  So 
between  the  bank  and  its  debtors,  the  question  may  be  considered  to 
be  settled.  In  our  case  the  action  is  in  the  name  of  Blount,  who  is 
the  assignee  of  the  bank,  and  the  point  made  is,  that  the  defendant 
has  not  the  right  to  have  the  bills  of  the  bank  applied  in  payment 
as  against  the  assignee.  In  Mann  v.  Blount,  65  N.  C.  99,  an  opin- 
ion is  intimated  by  the  court  that  the  defendant  is  entitled  to  the 
same  right  as  against  the  assignee,  that  he  would  have  had  against 
the  bank,  had  the  note  not  been  assigned.  But  it  was  not  necessary 
to  decide  the  point,  as  the  matter  went  off  upon  an  objection  to  the 
mode  of  procedure,  and  although  the  subject  was  then  discus8ed4 
Vol.  XII.  —  78 
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we  were  willing  to  hear  farther  argumenty  treating  it  as  an  open 
question. 

The  assignment  of  the  note  by  the  bank  to  Blount  is  not  made  by 
indorsement,  as  provided  by  the  Statute  of  Ann,  **  in  like  manner 
as  inland  bills  of  exchange,  according  to  the  custom  of  merchants 
of  England."  Revised  Code,  chap.  13,  §  1.  But,  as  we  will 
assume  for  the  sake  of  the  argument,  by  a  general  deed  of  assign- 
ment, conveying  all  of  the  effects,  choses  in  action,  etc.,  of  the 
bank  to  Blount,  in  trust  for  the  creditors  of  the  bank,  pro  rata,  who 
elect  to  take  under  the  deed.  So,  the  learning  in  respect  to  the 
legal  effect  of  the  indorsement  of  a  bill  of  exchange  or  promissory 
note,  according  to  the  custom  of  merchants  in  England,  before 
maturity  or  after  maturity,  has  no  application  to  our  case;  and  wc 
will  not  enter  into  a  consideration  of  the  point,  whether  the  indorsee 
of  a  note,  before  maturity,  made  to  a  bank,  has  a  right  to  compel 
payment  in  gold  or  silver  coin,  and  is  relieved  from  the  right  of  the 
maker  to  pay  the  note  in  the  bills  of  the  bank,  which  right  he  cer- 
tainly had,  as  against  the  bank;  or  .whether  the  indorsee,  after 
maturity  of  a  note  made  to  a  bank,  has  a  right  to  compel  payment 
in  gold  and  silver  coin,  or  is  subject  to  the  right  of  the  maker  to 
use  the  bills  of  the  bank  in  discharge  of  the  note,  as  a  right  which 
hud  attached  at  the  date  of  the  indorsement;  for,  in  either  case,  if 
the  maker  has  not  the  same  right  as  against  the  indorsee,  that  he 
would  have  had  against  the  bank,  it  results  from  the  effect  given  to 
the  indorsement  **  by  the  custom  of  merchants  in  England,"  with 
which  we  are  not  now  concerned. 

Nor  will  we  enter  into  a  consideration  of  the  point  in  respect  to 
the  law  of  set-off,  whether  the  defendant  must  hold  the  **  mutual 
demand  "  at  the  time  of  the  assignment  or  at  the  commencement  of 
the  action,  or  at  the  time  of  plea  pleaded,  or  at  the  trial;  for  ours  is 
not  a  question  of  set-off,  but  a  question  as  to  the  ri:^ht  of  .a  bill- 
holder  to  use  the  bills  of  the  bank  as  a  legal  tender,  equivalent  to 
gold  and  silver  coin,  in  satisfactwn  of  a  debt  due  to  the  bank. 

The  neglect  of  advertence  to  those  diversities  is  the  cause,  as  it 
Beems  to  us,  of  the  obscurity  and  confusion  in  which  the  question  is 
involved  in  many  of  the  cases.  See  Exchange  Bank  of  Virginia,  for 
Camp,  Trustee,  v.  Knox,  19  Gratt.  739;  3  Wend.  13;  8  Watts  & 
Rerg.  311;  1  Ohio,  381.  It  certainly  is  the  main  fallacy  of  the  very 
labored  argument  of  the  plaintiff's  counsel  in  this  case. 

Nor  will  we  enter  into  a  consideration  of  the  point,  how  the 
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question  would  have  been  had  the  payee  of  the  note  been  an  indiyid- 
nal  or  a  corporation  other  than  a  bank,  chartered  for  the  purpose  of 
supplying  a  currency  in  tJie  eJiape  of  bills  of  tlie  bank,  to  circtUate  as 
the  representative  of  money.     For  here  the  payee  is  eucli  a  bank. 

The  question  will  be  considered  in  four  points  of  view  : 

1st  Did  the  maker  of  the  note  have  a  right  to  teixler  the  bills  of 
the  bank  in  payment,  as  equivalent  to  gold  and  silver  coin,  or  had 
the  bank  a  right  to  compel  payment  in  gold  or  silver  coin,  and  to 
refusd  to  accept  its  own  bills  in  payment  of  debts  due  to  it  ? 

This  is  too  plain  for  discussion.  The  object  of  incorporating  the 
bank  was  to  furnish  a  currency,  and  as  a  condition  for  the  grant  of 
this  franchise,  or  exclusive  privilege,  the  law  "tacitly"  annexed 
the  condition  (using  the  words  of  Lord  Coke),  that  the  bank  would 
receiye  its  own  bills  in  payment  of  debts  due  to  it. 

So,  when  the  note  was  made,  there  was  this  condition  implied  by 
law,  as  a  part  of  the  contract,  just  as  forcible  as  if  set  out  in  the  face 
of  the  note,  "  the  bills  of  the  bank  will  be  accepted  in  satisfaction 
of  this  note,  as  equivalent  to  gold  and  silver  coin;"  and  carrying 
out  the  idea,  as  if  every  ten  dollar  bill  had  been  stamped,  "  equal 
to  $10,  in  gold,  in  payment  of  debts  due  to  the  bank."  Assuming 
this  to  be  so,  it  is  said,  "  tender  of  money  must  be  pleaded,  and  the 
money  be  brought  into  court,  which,  of  course,  must  be  done  before 
judgment." 

Here  we  have  another  instance  of  the  confusion  of  ideas  by  the 
introduction  of  irrelevant  learning.  The  defendant  does  not  pro- 
pose to  avail  himself  of  a  right  common  to  every  defendant  when 
there  is  a  controversy  as  to  the  amount  due,  to  tender  money  and 
bi'ing  it  into  court.  He  takes  the  broad  ground  of  a  right,  as  a  part 
of  the  contract,  to  pay  this  debt  in  the  bills  of  the  bank,  and  that 
the  bank  has  its  mouth  shut  by  estoppel,  and  by  the  maxim,  "no 
one  shall  take  advantage  of  his  own  wrong."  So  it  can  make  nc 
difference  whether  the  bills  of  the  bank,  which  are,  as  against  the 
bank,  to  be  treated  as  equivalent  to  gold  and  silver  coin,  are  tendered 
before  or  after  judgment.  Surely  a  debtor  can  discharge  his  debt, 
by  a  tender  of  gold  and  silver  coin,  at  any  time  before  the  sheriff 
sells  under  execution.  As  against  the  bank,  the  bills  of  the  bank 
are  to  be  treated  as  equivalent  to  gold  and  silver  coin.  At  Ihe 
common  law,  when  execution  had  not  issued  within  a  year  and  a 
day,  the  plaintiff  was  required  to  issue  a  scu  fa.,  to  give  the  defend- 
ant a  day  in  court,  to  show  cause ;  if  an  execution  issued  within  the 
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year  and  a  day,  the  def endant,  in  order  to  get  a  day  in  oonrt,  sued 
oat  a  writ  of  audita  querela,  and  in  either  oase,  as  good  caoae  why 
execution  should  not  issne  or  should  be  saperseded,  and  satisfaction 
be  entered  of  record,  it  was  enough  to  show,  that  he  had  tendered 
the  amount  of  the  judgment  in  gold  and  silver  coin,  or  its  equiva- 
lent. In  Exchange  Bank  of  Columbia  v.  Tiddy,  the  application  of 
the  bills  of  the  bank  was  allowed  at  the  time  when  the  judgment 
was  entered.  In  Bank  of  Charlotte  v.  Hart^  the  application  was 
allowed  after  the  judgment  had  been  rendered.  In  neither  case 
was  it  suggested  that  the  act  of  1869  violated  the  constitutional 
provision,  as  to  'Megal  tender/'  for  the  plain  reason  that  tlis  hiUe 
of  ilie  bank  are  made  a  legal  tender  by  the  act  of  the  parties,  as  a 
part  of  their  contract,  and  as  a  necessary  incident  to  an  undertaking, 
to  supply  a  circulation  to  pass  as  money.  The  legislation  on  the 
subject  was  treated  as  declaratory,  and  in  afiirmance  of  the  right  of 
the  defendant  to  have  the  bills  of  the  bank  applied  in  satisfaction, 
and  to  provide  a  mode  of  procedure. 

2.  Did  the  bank,  by  its  own  act,  have  the  power  to  deprive  the 
maker  of  the  note  of  this  right,  and  by  a  general  assignment  of  its 
effects,  choses  in  action,  etc.,  to  the  plaintiff,  in  trust  for  such  of 
its  creditors  as  should  elect  to  claim  under  the  deed,  to  put  it  in  the 
power  of  the  trustee,  or  assignee,  or  commissioner,  to  compel  the 
maker  of  the  note  to  pay  in  gold  and  silver  coin,  instead  of  the  bills 
of  the  bank  P  A  statement  of  the  proposition  would  seem  to  be 
sufficient  for  its  solution,  if  the  idea  of  the  indorsement  of  negotia- 
ble paper  according  to  the  law  merchant,  and  the  doctrine  of  set-off, 
which,  as  we  have  soen^  has  nothing  to  do  with  the  question,  be 
kept  out  of  view.  It  takes  two  bo  make  a  bargain,  and  it  takes  two 
to  rescind  it.  The  bargain  was,  that  the  bank  would  receive  ita 
bill  in  payment  of  the  debt  The  defendant  is  ready  to  comply  with 
his  contract,  and  has  never  agreed  to  forego  this  right.  Why  shall 
he  not  use  it  against  the  assignee,  in  the  same  way  that  he  could 
have  used  it  against  the  bank,  hod  there  been  no  assignment  ? 
That  is  the  question. 

We  assume  that  the  bank  has  executed  a  general  deed  of  assign- 
ment in  trust  for  creditors,  which  is  the  most  favorable  view  for 
the  plaintiff,  and  such  wc  will  suppose  to  be  the  legal  effect  of  the 
decree  of  the  court  of  equity,  set  out  in  the  case,  in  connection 
with  the  act  of  12th  March,  18G6,  under  which  the  bank  went  into 
liquidation.     Suppose,  then,  that  the  bank  had  executed  a  general 
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deed  of  assignment,  in  trust  for  creditors,  to  be  paid  pro  reUa,  what 
is  the  effect  of  the  assignment?  To  vest  in  the  plaintiff  all  of  the 
rights  of  the  bank  for  the  benefit  of  such  creditors  as  may  elect  to 
claim  under  the  deed ;  but  how  can  that  affect  or  impair  the  rights 
of  billholders,  who  did  not  concur  in  the  arrangement,  or  the 
rights  of  debtors  of  the  bank,  to  pay  debts  due  to  the  bank,  in  its 
bills  as  equiralcnt  to  gold  and  silver  coin?  In  other  words,  on  what 
principle  of  law  or  equity  can  the  assignee  or  the  creditors  be  put  on 
higher  ground  than  the  bank  occupied  in  respect  to  the  right  of  the 
debtors  of  the  bank  to  tender  its  bills  in  satisfaction  of  debts  due 
to  the  bank? 

The  indorser  of  a  negotiable  instrument  before  maturity  stands 
on  higher  ground  than  the  payer,  by  the  law  merchant,  but  that 
has  no  application  to  a  deed  of  assignment  in  trust  for  creditors.  A 
purchaser  for  yaluable  consideration  without  notice,  who  takes  a 
deed  from  a  trustee,  passing  the  legal  title,  is  not  subject  to  the 
trust,  and  stands  on  higher  ground  than  the  trustee,  by  the  rule  in 
equity,  ''when  equities  are  equal  the  legal  title  preyails;"  but  that 
doctrine  has  no  application  to  a  deed  of  trust  for  the  benefit  of 
creditors,  for  two  reasons:  1st.  The  legal  title  in  choses  in  action 
does  not  pass,  so  the  rights  and  equities  stand  as  before;  2d.  Neither 
the  trustee  nor  the  creditors  are  purchasers  for  valuable  considera- 
tion,  within  the  meaning  of  the  rule.  The  trustee  pays  nothing. 
The  creditors  pay  nothing,  nor  do  they  surrender  any  right;  they 
merely  concur  in  an  arrangement,  by  which  they  hope  to  secure 
some  portion  of  their  debts.  The  idea  of  a  "purchaser,"  who  pays 
nothing  in  money,  or  in  money's  worth,  is  absurd.  The  fact  is^ 
that  all  that  has  heretofore  been  claimed,  or  conceded  to  assignees 
in  trust  for  creditors,  is,  that  the  deeds  of  assignment  should  not 
be  deemed  and  held  to  be  voluntary  and  fraudulent  under  the 
statute  13  Elizabeth,  as  against  creditors.  After  much  hesitation, 
in  opposition  to  the  ruling  of  the  courts  in  England,  it  was  held 
that  the  bc7ia  fides  of  the  creditors,  secured  by  the  deed  of  trust, 
relieved  it  from  the  imputation  of  being  voluntary  or  fraudulent, 
as  against  creditors;  and  in  that  sense  the  deed  was  to  be  treated  as 
made  for  valuable  consideration  and  not  void  as  a  fraudulent 
arrangement;  but  the  notion  that  the  trustee  or  the  creditors  could 
occupy  the  ground  of  being  purchasers  for  valuable  consideration, 
without  notice,  entitled  to  stand  on  higher  ground  than  the  makei 
«f  the  deed  of  trust,  is  novel,  and  we  should  say  is  absurd,  were  W6 
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not  forbidden  by  the  respect  due  to  the  decisions  of  some  of  cm 
sister  States,  cited  on  the  argument  Ingram  y.  Kirhpatrick^  6 
Ired.  Eq.  463;  WdUenger  v.  CouttSy  S  Minn.  707. 

By  confounding  the  distinction  between  deeds,  which  will  not  be 
treated  as  voluntary,  and  for  that  reason  fraudulent  and  void  as 
against  creditors,  under  13th  Elizabeth,  and  deeds  to  purchasers 
for  raluable  consideration,  in  fact  paid,  without  notice  of  a  trust, 
a  plausible  argument  is  made  in  support  of  the  position,  that  the 
assignee  or  trustee,  and  the  creditors  claiming  under  the  deed,  are 
entitled  to  a  higher  position  than  the  bank  could  have  occupied* 
Our  opinion  is,  that  the  assignee  and  creditors  stand  ''in  the  shoes 
of  the  bank/'  The  position,  that,  by  the  effect  of  the  deed  of  assign- 
ment, the  debt  ceased  to  be  a  debt  due  to  the  bank  to  be  satisfied 
by  '^  the  bills  of  the  bank,"  and  became  a  debt  due  to  the  creditors 
of  the  bank,  exempt  from  that  right,  is  a  conclusion  illogical  and 
unsatisfactory. 

3d.  Could  the  bank,  by  the  aid  and  concurrence  of  the  general 
assembly,  deprive  the  maker  of  this  right,  by  a  transfer  of  the  note, 
going  into  liquidation  and  surrendering  its  charter  ?  ''No  State 
can  impair  the  obligation  of  a  contract"  When  this  contract  was 
made,  a  part  of  it  was,  that  the  maker  had  the  right  to  pay  the 
note  in  the  bills  of  the  bank  ;  he  has  never  forfeited  that  right 
How,  then,  can  the  general  assembly  and  the  bank,  by  any  kind  of 
combination  and  confederacy,  alter  the  contract,  and  force  the 
maker  to  pay  in  gold  and  silver  coin,  when  he  is  ready,  able  and 
willing  to  pay  in  the  bills  of  the  bank  ?  You  say  he  did  not  pay 
when  the  note  fell  due,  but  he  is  willing  to  pay  the  interest ;  and 
has  it  ever  before  been  heard  of,  that,  because  a  debtor  does  not  pay 
at  the  day,  that  gives  the  general  assembly  power  to  alter  the  con- 
tract and  strike  out  one  important  part  of  it,  even  although  the 
bank  has  been  unfortunate  and  is  compelled  to  go  into  liquidation, 
and  is  earnestly  desirous  to  divide  its  funds,  as  far  as  they  will  go, 
among  its  billholders  and  its  depositors,  all  being  honest  creditors  ? 
Can  the  misfortunes  or  the  shortcomings  of  the  bank  put  it  in  the 
power  of  the  general  assembly  to  alter  the  contract  of  the  defend- 
ant, and  take  from  him  "a  vested  right  ?''  If  requested  to  con- 
vent to  divide  the  loss  with  another  class  of  creditors,  he  says,  when 
.  incurred  the  debt,  it  was  a  part  of  the  contract,  that  I  v/as  to  be 
at  liberty  to  pay  it  in  the  bills  of  the  bank  ;  you  deposited  your 
money  solely  on  the  faith  you  had  in  the  bank,  knowing  that  all  of 
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its  debtors  had  a  right  to  pay  debts  in  its  bills  ;  at  all  events,  I  feel 
at  liberty  to  stand  upon  my  rights,  under  the  contract,  and  the 
bank  cannot,  by  its  own  action,  or  with  the  aid  and  concurrence  of 
the  general  assembly,  alter  the  contract. 

4th.  Has  the  general  assembly  concurred  with  the  bank  in  his 
attempt  to  deprive  the  defendant  of  his  right  to  pay  the  debt  in  the 
bills  of  the  bank  ?  So  far  from  doing  so,  the  act  of  1st  March^ 
1866,  and  the  ordinance  of  the  convention,  22d  June,  1866,  both 
being  before  the  bank  made  its  transfer,  expressly  reserved  the  right 
of  the  debtors  of  banks  to  pay  in  the  bills  of  the  bank ;  and  the  act 
of  12th  March,  1866,  under  which  the  Bank  of  Washington  went 
into  liquidation,  must  be  construed,  in  reference  to  the  act  passed 
only  two  days  before,  as  is  declared  and  affirmed  by  the  ordinance 
of  23d  June,  1866,  with  notice  of  which  the  bank  made  the  ti*ans- 
fer ;  and  as  is  also  declared  and  affirmed  by  the  acts  of  12th  March 
and  17th  December,  1869,  and  4th  March,  1871,  all  of  which 
declaratory  acts  show  that  it  was  not  the  intention  of  the  general 
assembly  to  continue  and  co-operate  with  the  bank,  to  aid  it  in  an 
attempt  to  deprive  the  defendant  of  his  right  to  pay  off  his  note  in 
the  bills  of  the  bank  ;  on  the  contrary,  these  latter  acts  are  so  strong 
that  the  argument  for  the  plaintiff  is  bound  to  get  rid  of  them,  by 
asserting  that  they  are  unconstitutional,  as  impairing  rights  acquired 
under  the  transfer  of  the  bank. 

No  one  can  read  the  legislation  upon  the  subject,  without  being 
convinced  that  the  general  assembly,  so  far  from  intending  to  de- 
prive the  holders  of  bills  of  banks  of  the  right  to  use  them  in  pay- 
ment of  debts  due  to  the  bank,  there  is  a  constant  and  earnest 
endeavor  to  preserve  that  right,  and  to  provide  ways  for  its  exercise, 
as  well  as  before  judgment. 

No  error. 

Justice  BoTDBK  dissented. 

Judjfm&nt  i^rmkL 


624  NORTH  CAROLINA, 

BojUion  Ixwanuioe  Co.  ▼.  DetUi. 


BOTLBTOK  IkSUKAXCB  CO.  Y.  DaYIS. 

TnumU  in  common — attaehm&nt. 

Wlwm  A  enten  Into  an  agreement  with  B  to  Mve  from  a  wrecked  ▼eeeel  mm 
madi  of  the  cargo  as  could  be  eaved,  and  B  agrees  to  allow  him,  f6r  bla 
serdcea,  such  a  per  cent  of  the  pToperty'saTed^as  compensation ;  and  in  pur- 
suance of  such  agreement,  A  reoovers  from  the  wreck  a  portion  of  the  cargo 
and  lands  it  on  the  beach  in  a  place  of  safety ;  hdd,  thai  A  and  B  are  tenants 
in  common  of  the  property  so  saved,  and  that  the  undivided  share  of  A  is 
liable  to  be  seised  by  the  sheriff  under  a  warrant  of  attachment. 

Action  for  the  recovery  of  certain  iron  sayed  from  the  wreck  of 
the  ship  "Pontiac." 

The  plaintiffBy  Marine  Insurance  Oompanies,  claimed  title  to  the 
property  sought  to  be  recorered,  by  virtue  of  the  following  agree- 
mcnt  entered  into  by  their  duly  accredited  agents,  B.  L.  Perry  and 
E.  H.  Faucon,  that  is  to  say : 

*'  It  is  agreed  between  B.  L.  Perry  and  E.  H.  Fauoon,  parties  of 
the  first  part,  and  John  Lewis,  of  the  second  part,  that  the  said 
Lewis  is  to  use  all  his  means  and  skill  necessary,  and  that  he  is 
possessed  of,  or  can  procure,  to  get  from  the  wreck  of  the  late  ship 
"  Pontiac/*  now  under  water,  off  and  near  the  Core  banks,  or 
beach,  all  the  property  of  whatever  description,  or  so  much  of  it  as 
he  can  possibly,  at  any  time,  succeed  in  obtaining,  and  land  it  in 
the  store  oi  freight-house  at  Morehead  City. 

"  It  being  understood  and  agreed  that  the  said  Lewis  is  to  receive 
three-quarters,  or  seventy-five  per  cent  of  the  whole,  and  the  said 
Perry  and  Faucon  the  remaining  one-quarter,  or  twenty-five  per 
cent,  and  is  to  go  into  the  possession  of  said  Perry,  one  of  the  par- 
ties of  the  first  part,  and  resident  in  Beaufort,  N.  0. ;  and  the 
division  of  the  property  recovered  is  to  be  made  in  the  presence 

of ,  with  the  consent  of  the  said  Perry ;  und  in  case  of  his 

sickness  or  otherwise  unable  to  act,  then  the  said  Perry  shall 
appoint  some  one  to  act  in  his  place,  and  to  give  his  receipt  for  the 
property  so  received,  and  with  a  description  and  memorandum 
of  it. 
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**  And  the  said  Lewis,  of  tlio  second  part,  engages  to  nse  his  best 
diligence  in  working  at  tlie  above-named  property,  whenever  the 
condition  of  the  weather  and  sea  permit  him  to  do  so.  And  it  is 
also  agreed  that  if  said  Lewis,  of  the  second  part,  choose  to  receive 
his  three-quarters  here,  as  it  may  be  brouglit  in  and  divided,  or  to  let  it 
go  forward  undivided  to  a  market,  which  will  bo  the  port  of  Boston, 
Mass.,  with  the  other  quarter,  he  shall  be  allowed  to  do  so  —  he, 
the  said  Lewis,  of  the  second  part,  paying  his  pioportion  of  duties 
and  all  the  other  expenses  that  may  accrue  in  forwarding  the  property 
north  and  the  finally  disposing  of  it  Said  Lewis  to  draw  at  sight 
for  whatever  he  may  be  entitled  to,  on  being  notified  of  the  closing 
of  any  account  of  sales. 

"Beaufort,  K  C,  March  6,  1871." 

(Signed  by  Perry  &  Faucon,  agents,  and  Lewis.) 

In  pursuance  of  the  agreement,  Lewis  raised  a  quantity  of  iron 
from  the  wreck,  and  placed  it  on  the  beach.  Before  the  iron  was 
removed  from  the  beach,  and  a  short  time  after  it  was  taken  from 
the  wreck,  an  attachment  was  issued  at  the  instance  of  one  Martha 
Lambert,  from  the  superior  court  of  Carteret  county,  against  said 
Lewis,  and  placed  in  the  hands  of  the  present  defendant,  shenfi  of 
said  county. 

At  Ihe  January  term,  1872,  of  the  court,  judgment  was  rendered 
in  favor  of  the  plaintiff  in  the  attachment,  upon  which  execution 
issued,  commanding  the  iron  to  be  sold,  etc.  Before  this  execution 
came  to  the  hands  of  the  defendants,  the  piaii^liib  aommenced  this 
action,  claiming  the  iron,  and  giving  the  necessary  undertaking, 
took  the  same  into  possession. 

On  the  trial,  the  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiffs ;  and  a  judgment  condemning  the  property  to  the  use  of  the 
plaintiffs,  was  entered  up  by  the  court ;  from  which  judgment  the 
dafendant  appealed.  • 

J.  JSr.  Haughton  and  Hubbard,  for  appellant. 
Oreen,  for  plaintiffs. 

BoDMAK,  J.  The  main  question  is,  did  Lewis,  by  Tirtue  of  his 
oontract  with  the  plaintiffs,  acquire  a  property  as  a  co-tenan  t  with 
fhem,  in  the  iron  saved  by  him,  which  was  liable  to  levy  under 
execution  against  him  F    We  think  he  did.    It  depends  altogether 
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on  the  intent  and  meaning  of  the  written  contract.  It  was  con* 
tended  that  this  did  not  amount  to  a  sale  of  an  undivided  share  of 
the  iron,  as,  and  when  it  was  recovered  and  put  in  a  place  of  safety, 
but  that  it  was  merely  executory  until  the  iron  should  be  carried  to 
Morehead  and  divided  in  the  presence  of  Perry. 

To  seek  for  the  meaning  of  the  parties  in  a  contract  not  accu- 
rately or  technically  drawn,  by  considering  particular  words  or 
phrases  in  it,  which  incline  more  or  less  to  either  one  side  or  the 
other,  though  in  some  cases  necessary,  rarely  gives  a  clear  and  satis- 
factory result  It  is  in  general  safer  to  draw  a  conclusion  from  the 
circumstances  of  the  contracting  parties  and  the  general  provisions 
of  the  instrument.  If,  in  this  case,  the  plaintifb  had  agroed  to 
pay  Lewis  a  certain  sum  per  ton  of  iron  saved,  he  would,  in  the 
absence  of  a  contrary  agreement,  have  had  a  lien  upon  the  iron  for 
the  sum  earned.  The  actual  agreement  was,  that  he  should  have 
an  undivided  share  in  lieu  of  a  certain  sum  and  a  lien.  But  this 
share  could  not  be  a  security  in  the  nature  of  a  lien,  unless  f 
property  in  the  share  passed  to  him  at  once.  The  provisions  for 
the  iron  being  carried  to  Morehead  and  there  divided,  or  sent  tc 
Boston  for  sale,  at  the  pleasure  of  Lewis,  are  not  conditions  prece- 
dent to  the  vesting  of  the  property,  but  merely  provisions  for  its 
division,  and  directing  its  disposition  after  it  should  have  become 
common  property.  We  consider  that  Lewis  was  a  tenant  in  com- 
mon with  the  plaintiffs  in  the  iron,  while  it  laid  on  Core  leach. 
Now,  it  is  settled  law,  that  a  sheriff  may  sell  under  execution  the 
undivided  share  of  a  tenant  in  common  in  goods,  and  for  that  pur- 
pose he  may  seize  the  whole.  Blevins  v.  Baker,  11  Ired.  291.  His 
right  is  the  same  as  respects  the  seizure,  and  as  far  as  concerns  this 
question,  under  an  attachment,  as  it  would  be  under  final  process. 
In  the  case  cited,  the  officer  divided  the  common  propei-ty  and  sold 
only  the  share  of  the  defendant  in  execution.  In  England  it  is 
held  that  a  sheriff,  under  an  execution  against  one  partner,  may 
seize  all  the  goods  of  the  partnership,  and  may  sell  the  interest  of 
the  insolvent  partner  iu  them,  to  be  ascertained  on  the  taking  of 
the  partnership  account,  but  that  he  ought  not  to  deliver  the  goods 
to  the  purchaser,  so  as  to  exclude  the  pc^ssession  of  the  solvent  part- 
ners. Lindley  on  Partnership,  584.  How  this  may  be  in  North 
Carolina,  and  whether  the  same  rule  would  apply  to  the  case  of 
goods  held  in  common,  but  not  in  partnership,  it  is  unnocf^flsary  to 
inquire. 
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It  is  equally  well  settled  that  a  sheriff  who  seizes  goods  nnder 
execution  acquires  the  property  of  the  defendant  in  the  execution 
in  them.  The  defendant  thus  becomes  pro  hoc  vice  a  tenant  in 
common  with  the  plaintiff.  It  is  also  settled,  that  one  tenant  in 
common  cannot  maintain  any  action  to  recover  the  possession  of 
the  common  goods  from  his  co-tenant.  Each  is  equally  entitled  to 
the  possession  of  the  whole.    Powell  v.  Hill,  64  N.  0.  169. 

The  judgment  below  is  reversed,  and  as  the  plaintiffs  have 
obtained  possession,  the  case  is  remanded  to  that  court,  in  order 
that  a  judgment  may  be  given  there,  in  conformity  to  this  opinion, 
and  that  such  further  proceedings  be  had  as  the  law  requires*  The 
defendant  will  recover  his  costs  in  this  court. 

Let  this  opinion  be  certified. 

Judgment  rmmrsed^ 


Adams  y.  Rebybs. 

(68  N.  a  18&.) 
Mistake — payment  under 

A  ToliintArj  paTmeiit,  with  a  knowledge  of  aU  the  facto,  cannot  be  recovered 
hack,  although  there  was  no  debt;  a  payment,  under  a  mistake  of  fact,  may 

If  one,  knowing  that  he  has  no  claim  upon  another,  sues  out  legal  process 
against  him  and  seizes  his  person  or  property,  and  the  defendant,  acting  upon 
the  false  representations  of  the  plaintiff,  and  not  being  able  at  the  time,  by 
reasonable  diligence,  to  know  or  to  prove  that  such  representations  are  false 
pays  the  demand,  he  may  recover  it  back  in  a  subsequent  action. 

Civil  action  tried  before  Cloud,  J.,  at  spring  term,  1873,  of 
the  superior  court  of  Forsyth  county. 

The  action  is  brought  to  recover  money  which  the  plaintiff  alleges 
he  paid  to  defendants  through  their  fraudulent  representation,  and 
paid  under  the  compulsory  process  of  law.  On  the  trial,  certain 
issues  were  submitted  to  the  jury,  to  wit : 

1.  Was  J.  H.  Bichards  the  agent  of  the  defendants  in  the  sale  of 
the  tobacco  mentioned  in  the  pleadings  ? 

2.  Did  the  defendants  or  either  of  them  induce  the  plaintiff,  by 
false  representation,  to  pay  defendants  any  money,  the  proceeds  of 
the  sale  of  the  tobacco  ? 
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3.  What  is  the  amount  of  the  plaiiitifTs  damage,  if  any? 

Richards,  tlie  alleged  agent,  in  relation  to  his  agency,  among 
other  tilings,  teistificd  :  That  in  a  conversation  he  had  w!th  R»  E. 
Rt^ves,  one  of  the  defendants,  at  Dobson,  in  the  >ummer  or  fall  ot 
1871.  he  asked  Reeves,  "  Do  you  deny  that  1  was  your  agent  to  buy 
and  soil  tobacco  for  your  firm  ?  "  That  Reeves  answered  :  "  No, 
I  will  admit  it  before  any  court  or  jury."  Again  ho  asked  him  : 
"  Did  you  deny  that  you  employed  me,  as  your  agent,  to  sell  the 
tobacco  sold  by  me  to  Adams  (the  plaintiff )  as  my  own,  and  to  do 
the  best  I  could  with  it?"  To  which  Reeves  replied,  "I  have 
never  denied  it;  *'  that  the  conversation  took  place  in  the  presence 
of  one  White.  White,  being  examined  on  the  trial,  corroborated 
Richards,  and  further  testified,  that  he  knew  Reeves  and  that  Reeves 
knew  him,  had  conversations  with  him,  etc. 

It  E.  Reeves,  the  defendant,  in  regard  to  this  conversation, 
testified  that  he  had  a  conversation  with  Richards  at  the  time  and 
place,  giving  a  different  version  of  it,  and  denying  the  truth  of 
Bichards'  statement;  but  that  no  such  man  as  White  was  present, 
that  he  did  not  know  him,  nor  had  he  ever  seen  him  until  the  day 
before  the  trial,  when  he  was  pointed  out  to  him  as  being  one  of 
the  witnesses.  On  his  cross-examination.  Reeves  was  asked  if  he 
had  not  seen  White  with  one  Bass  at  his  own  house  (Reeves')  last 
Christmas;  and  did  he  not  at  that  time  offer  to  purchase  White's 
crop  of  tobacco.  Reeves  recollected  seeing  Bass  there  about  that 
time,  but  had  no  recollection  whatever  of  White,  or  his  offering  to 
buy  tobacco  from  him;  nor  did  Jie  ever  see  him  at  other  times. 

In  reply  to  Reeves,  White  was  recalled,  and  asked  about  being  at 
Beeves'  house,  etc.  Defendants  objected  to  this  question.  Objec- 
tion overruled.  White  stated  that  Bass  and  he  were  at  the  house 
of  Beeves  lasf  Christmas;  that  Reeves  knew  him,  called  him  by 
name,  and  offered  to  buy  his  tobacco.  Bass,  being  examined, 
sustained  White. 

It  was  further  proved  on  the  part  of  the  plaintiff,  that  Beevea 
told  him,  the  plaintiff,  that  Richards  was  not  his  agent,  nor  had 
any  authority  to  sell  the  tobacco,  nor  had  he  any  control  of  it. 
That  Bichards  was  a  great  scamp,  and  was  only  permitted  by  the 
firm  to  go  along  with  their  wagon,  to  visit  his  relations  in  Virginia; 
that  Bichards  had  practiced  a  fraud  upon  the  plaintiff  a:id  himself, 
and  offered  to  assist  the  plaintiff  in  bringing  Bichards  to  justice. 

For  the  defendants,  it  was  further  proved,  that  they  had  brought 
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suit  against  the  plaintifF  in  Danville,  Va.,  and  had  attached  some 
fands  of  his,  the  plaintiff's,  which  were  in  bank;  that  this  suit  was 
compromised  by  the  plaintiif's  paying  the  amount  to  defendants  for 
the  tobacco  sold  by  Richards.  Tlie  defendants  insisted  that  the 
moEioj  was  paid  npon  a  compromise  of  that  suit,  and  not  by  reason 
of  any  misrepresentation. 

There  was  other  eyidence  introduced,  which  is  not  material  to 
the  points  involyed.  The  instructions  asked  by  the  parties,  and 
those  given  by  his  honor,  are  fully  set  out  in  the  opinion  of  the 
court. 

The  jury  returned  a  verdict  for  the  plaintiff.  Rule  for  a  new 
trial;  rule  discharged.    Judgment  and  appeal  by  defendants. 

Scales  <&  Scales,  for  appellants. 

Blackmer  £  McCorhle  and  Masten,  contra. 

Rodman*,  J.  A  voluntary  payment,  with  a  knowledge  of  all  the 
facts,  cannot  be  recovered  back,  although  there  was  no  debt  But  a 
payment  under  a  mistake  of  fact  may  be.  Pool  v,  Allefi,  7  Ired. 
120;  Newell  v.  March,  8  id.  441;  Wliife  v.  Ch*een,  6  Jones,  47; 
Marriot  v.  Hampton,  2  Smith's  L.  C.  237,  and  notes. 

And  this  is  not  the  less  true  if  the  mistake  as  to  the  fact,  was 
caused  by  the  false  representation  of  the  defendant:  provided,  the 
plaintiff  could  not,  by  reasonable  diligence,  under  the  circumstances, 
have  informed  himself  of  the.  truth.  It  is  on  this  principle  that 
the  plaintiff  puts  his  right  to  recover  in  this  case. 

It  is  said,  however,  for  the  defendants,  that  money  paid  imder 
compulsion  of  legal  process  cannot  be  recovered  back,  and  for  this 
is  cited  Marriot  v.  Hampton,  ubi  sup.,  and  other  cases  which  have 
followed  in  its  track.  In  that  case  the  defendant  had  recovered 
judgment  against  the  plaintiff  for  a  sum  which  plaintiff  alleged  he 
had  paid,  but  he  was  unable  to  produce  any  evidence  of  the  pay- 
ment, and  paid  the  demand,  at  what  stage  of  the  action  docs  not 
appear;  afterward  he  found  the  defendant's  receipt,  and  brought 
his  action  to  recover  back  the  money. 

It  was  held,  on  the  principle  that  there  must  be  an  end  of  litiga- 
tion, that  the  plaintiff  could  not  recover.  The  decision  has  been 
lepeatedly  followed,  and  it  is  settled  law  as  a  general  rule,  that  if 
one  compromises  a  demand  after  action  brought,  by  pa\ing  it  in 
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whole  or  iu  part,  he  caunot,  in  a  subsequent  action,  recoTer  back 
the  money  paid,  upon  any  ground  of  which  he  might  have  availed 
himself  as  a  defense  to  the  original  action.  But  this  rule  is  sub- 
ject to  the  qualifications:  1.  That  the  process  was  bwia  fide  sued 
out,  and  was  not  accompanied  by  circumstances  which  amounted 
to  duress  or  extortion.  2.  That  the  debt  demanded  was  not  false 
to  the  knowledge  of  the  plaintiff.  Probably  the  two  qualifications 
art*  in  substance  the  same;  but  for  the  present  purpose,  the  division 
IS  convenient. 

In  the  present  case,  the  fact  which  is  an  essential  part  of  the 
plaintiff's  case,  viz. :  that  Richards  was  the  authorized  agent  of  the 
defendants  to  sell  the  tobacco,  would,  with  other  facts  which  do 
not  seem  to  be  disputed,  have  been  a  complete  defense  in  the 
original  action. 

There  was  no  evidence  of  actual  duress  or  oppression.  The  mere 
facts  that  the  original  action  was  begun  by  an  attachment  of  prop- 
erty, or  that  property  was  attached  in  the  course  of  it;  or,  that  it 
was  brought  in  a  neighbor,  though  foreign,  State,  do  not  of  them- 
selves constitute  or  imply  duress.  We  must  assume  that  the 
plaintiff,  although  a  resident  of  North  Carolina,  would  have 
received  in  the  courts  of  Virginia  the  same  justice  that  he  would 
have  received  in  his  own  State.  Tliese  matters  are  mentioned  only 
to  be  put  out  of  the  way  as  not  affecting  the  case.  It  remains  only 
to  consider  whether  the  second  qualification  of  the  rule  above  stated 
can  be  supported  in  law,  and  whether  it  is  applicable  in  the  present 
case;  and  in  that  connection  the  fact  of  the  attachment  of  the 
plaintiff's  property  may  be  considerea. 

The  principles  stated  above  in  the  shape  of  a  qualification  to  a 
general  rule  may  be  stated  as  an  affirmative  proposition,  thus:  If 
one,  knowing  that  he  has  no  claim  upon  another,  sues  out  legal 
process  against  him  and  seizes  his  person  or  property,  and  the 
defendant,  acting  upon  the  false  representation  of  the  plaintiff, 
and  not  being  able  at  the  time  by  reasonable  diligence  to  know  or 
to  prove  that  such  representations  are  false,  pays  the  demand,  he 
may  recover  it  back  in  a  subsequent  action. 

As  to  authority,  in  nearly  every  case  in  which  the  general  rule  is 
laid  down,  it  is  coupled  with  the  qualification  —  if  there  be  no 
fraud.  Notes  to  Marriot  v.  Hampton;  Hamlet  v.  Richardeonf  9 
Bing.  644;  Milnes  v.  Duncan,  6  B.  &  G.  679;  Tartwell  v.  Harton, 
28  W.  (2  Williams)  370. 
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As  an  affirmative  proposition,  the  cases  illustrating  it  are  clear 
and  numerous.  The  leading  one  is  Cadaval  v.  Collins,  4  A.  &  E. 
858  (31  E.  C.  L.  R.).  There  the  plaintiff,  a  Spaniard,  ignorant  of 
the  English  language,  was  arrested  in  England  at  the  instance  of 
the  defendant  for  a  fictitious  debt  of  a  largo  amount,  and  to  pro- 
cure his  liberation  paid  the  defendant  £500.  Afterward  he  brought 
an  action  to  recoYor  it  back.  The  jury  found  that  the  defendant 
knew  that  his  claim  was  false,  and  the  plaintiff  was  held  entitled 
to  judgment  Pattersok,  J.,  says:  ^'I  admit  in  general  that 
money  paid  under  compulsion  of  law  cannot  be  recoyered  back  as 
money  had  and  received.  And  further,  where  there  is  bona  fides, 
and  the  money  is  paid  with  full  knowledge  of  the  facts,  though 
there  be  no  debt,  still  it  cannot  be  recovered  back.  But  here  there 
are  no  bona  fides,  and  on  that  I  ground  my  opinion.  When  a  man 
sues  to  recover  back  money  paid  under  compulsion  of  law,  it  lies 
upon  him  to  show  that  there  was  fraud.  Has  the  plaintiff  shown 
that  here?"  After  briefly  sfcating  the  facts,  he  says:  ''To  say  that 
money  obtained  by  such  extortion  cannot  be  recovered  back  would 
be  monstrous."  Applying  the  same  doctrine  to  various  conditions 
of  fact  are  the  following  cases:  Piti  v.  Combes,  2  Ad.  &  El.  459; 
Atler  V,  Backhouse,  3  M.  &  W.  633;  Unwin  v.  Leaper,  1  M.  &  Or. 
752;  Wilson  v.  Ray,  10  A.  &  E.  82;  Wakefield  v.  Newton,  6  Q.  B. 
280;  Oates  v.  Hudson,  6  Exch.  343;  Rhed  v.  Hicks,  25  N.  Y.  (11 
Smith)  289;  Tartwell  v.  Horton,  2  Wms.  (28  W.)  379;  Gardner  v. 
Mayor  of  Troy,  26  Barb.  423;  Sheldon  v.  School  District,  24 
Conn.  88. 

These  principles  would  be  applicable  to  the  case  which  the  plain- 
tiff has  set  up  in  his  complaint,  and  which  he  claims  to  be  estab- 
lished  by  the  finding  of  the  jury.  We  have  then  to  inquire  if  such 
a  case  has  been  established,  and  if  the  jury  were  properly  instructed 
as  to  the  bearing  of  the  evidence  upon  the  issues.  The  defendants 
except  to  the  instructions  for  error. 

The  only  fact  that  seems  to  have  been  really  disputed  between 
the  parties  is,  as  respects  the  authority  of  Richards  to  sell  the 
tobacco,  when  and  toJiere  he  did,  viz. :  on  nis  way  to  Danville  and 
before  his  arrival  there.  This  question  is  not  presented  with  much 
precision  in  the  first  issue^  although  it  may  be  held  sufficient.  The 
judge,  in  his  first  instructions,  leaves  the  question  to  the  jury  in  tha 
general  language  of  the  issue.  He  tells  them  ''that  they  must  be 
satisfied  from  the  evidence  that  Richards  was  the  agent  of  defend- 
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ants,  and  as  sirclrautborized  to  sell  the  tobacco,"  meaning  of  conrse 
at  the  time  and  place  of  the  actual  sale.  So  far  there  is  nothing 
erroneous  or  objectionable  in  the  judge's  instructions,  and  if  the 
jury  had  thereupon  found  for  the  plaintiff  we  should  not  haye  felt 
bound  to  disturb  their  verdict.  Afterward,  however,  the  judge, 
at  the  request  of  the  plaintiff,  instructed  the  jury  as  follows  :  '^If 
the  evidence  satisfies  the  jury  that  the  defendants  employed 
Bichards  to  go  with  their  tobacco  as  their  agent,  and  to  carry  the 
same  to  Pace's  warehouse  in  Danville,  Va.,  and  authorized  him  ta 
Bell  the  same  as  his  own,  and  to  do  the  best  he  could  with  it, 
then  the  defendants  would  be  bound  by  the  sale  made  by  Bichards 
to  Adams,  although  the  contract  was  made  at  Beidsville,  when 
Bichards  was  on  his  way  to  Danville." 

These  instructions  are  so  lacking  in  precision  that  it  is  difficult 
to  put  any  certain  construction  on  them.  If  they  mean  (as  they 
may)  merely  that  the  jury,  in  passing  on  the  authority  of  Richards 
to  sell  at  Beidsville,  might  consider  not  only  the  direction  to  him 
to  go  to  Danville,  but  also  as  qualifying  that  the  direction  to  sell 
the  tobacco  as  his  own,  and  to  do  the  best  he  could,  the  instructions 
were  right. 

But  in  that  sense  they  would  be  in  substance  only  a  rei)etition  of 
what  the  judge  had  just  before  said.  We  think,  therefore,  that  we 
must  understand  them  as  meaning  and  intending  to  convey  to  the 
jury  the  idea,  that  if  Richards  was  ordered  to  carry  the  tobacco  to 
Danville  and  sell  it  there,  yet  by  force  of  the  other  directions  to  sell 
it  as  his  own,  etc.,  he  had,  as  a  conclusion  of  law,  authority  to  sell 
at  Reidsville;  we  do  not  think  that  is  a  legal  inference  iipon  which 
the  judge  could  authoritatively  instruct  the  jury.  The  words, 
taken  either  by  themselves  or  in  connection  with  the  circum- 
stances, may  bear  that  meaning.  But  they  do  not  necessarily  or 
plainly  do  so.  And  although  generally  the  meaning  of  words  in  a 
contract,,  whether  written  or  oral,  is  for  the  court,  yet,  when  the 
proof  of  words  is  not  clear  and  their  meaning  is  uncertain,  and 
may  be  affected  by  the  attending  circumstances,  it  must  necessarily 
be  left  to  the  jury  to  find  it.  May  v.  Stewart,  4  Dev.  &  Bai  160 ; 
Toung  v.  Jeffries,  id.  216 ;  Horton  v.  Oreen,  66  N.  C.  596. 

In  such  a  case  the  contract  of  the  parties  becomes  a  mixed 
question  of  fact  and  law  in  which  it  is  impossible  to  separate  the 
elements. 

With  some  hesitation  we  are  of  opinion  that  these  instmctionfl 
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may  naturally  have  misled  the  jury  in  their  finding  on  the  first 
issue.  We  are  the  more  disposed  to  this  conclusion  because  they 
were  given  in  the  words  requested  by  plaintiff,  and  if  a  party  prays 
special  instructions,  it  is  his  duty  to  make  them  plain  and  precise ; 
and  if  they  are  vague  and  obscure,  and  may  as  fairly  be  understood 
in  a  sense  which  would  make  them  erroneous,  as  in  one  which 
would  make  them  proper,  that  construction  must  be  adopted  which 
is  against  the  i)arty. 

Venire  d$  nove. 


State  y.  Brakoh. 
(asN.ain.) 

Indictmemt  —  grand  jury. 

A  Judge  of  the  Buperior  court  has  no  right  to  require  a  grand  Jury  to  have  the 
witnesses  on  the  part  of  the  State  examined  publicly. 

Criminal  action  certified  to  this  court  in  obedience  to  a  writ 
ol  certiorari,  issued  upon  the  petition  of  the  defendant. 

The  facts  pertinent  to  the  only  question  decided  in  this  court,  as 
alleged  in  the  defendant's  petition  for  a  certiorari,  and  contained  in 
the  '^case  stated,"  filed  by  his  honor,  and  sent  up  with  the  tran- 
script of  the  record,  are  substantially: 

That  at  the  spring  term,  1872,  of  Halifax  superior  court,  an 
indictment  charging  the  defendant  with  having  committed  an 
affray,  and  with  an  assault.on  one  Spier  Whitaker,  was  sent  by  the 
solicitor  to  the  grand  jury;  that  the  said  Whitaker  and  one  Hardy 
were  the  witnesses  sent  to,  and  examined  by  the  giand  jury,  who, 
after  the  examination,  "offered  to  return  the  bill,"  indorsed,  "not 
a  true  bill,"  which  the  court  refused  to  receive.  His  honor  ordered 
the  grand  jury  to  be  seated  in  the  jury-box,  and  proceeded  to  exam- 
ine in  open  court  before  them  (the  grand  jury)  Hardy  and  Whitaker. 
Upon  the  evidence  of  these  witnesses  his  honor  charged  the  grand 
jury,  that  if  the  testimony  was  believed,  it  was  their  duty  to  find  a 
true  bill;  and  that  after  this  charge  from  the  court,  the  grand  juij 
returned  the  bill  indorsed,  "a  true  bill." 
V0L.XIL  — 80 
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The  defendant  moved  to  quash  the  bill  of  indictment,  assigaing 
AS  ground  for  such  motion  tlie  facts  above  stated.  His  honor 
refused  the  motion,  and  required  the  defendant  to  plead.  From 
this  order  the  defendant  prayed  an  appeal  to  the  supreme  court. 
The  court  refused  to  allow  the  appeal. 

Conigland  and  Batchelor  A  Son,  for  petitiener. 

Hargrove,  attorney-general,  and  Cox,  contra. 

Pearson,  G.  J.  We  will  pass  by  the  objection  made  to  the  mode 
of  instituting  this  proceeding,  and  also  the  point  that  the  announce- 
ment of  their  finding  by  the  grand  jury  is,  in  contemplation  of  law, 
recorded  at  the  instant  it  is  announced,  on  the  principle,  that  in  a 
civil  action  the  plaintiff  cannot  take  a  nonsuit  after  the  jury  has 
announced  its  verdict,  for  it  is  in  law  recorded  eo  insiafUi;  and  the 
corollary  drawn  therefrom,  that  as  the  bill  has  been  returned  "  not 
a  true  bill,"  the  same  bill,  nor  a  bill  charging  the  same  offense,  can- 
not be  passed  on  by  the  same  grand  jury. 

We  give  no  opinion  on  this  corollary,  but  we  can  see  no  objection 
to  the  practice,  that  after  an  indictment  has  been  returned  **  not  a 
true  bill,"  the  State  solicitor,  upon  a  suggestion  to  the  court  that 
he  has  procured  further  evidence,  may  be  allowed  to  send  another 
bill  to  the  same  grand  jury,  charging  the  same  offense. 

These  points  are  passed  by  for  the  purpose  of  putting  our  decis* 
ion  upon  the  main  question,  that  is  to  say,  has  a  judge  the  right  to 
require  a  grand  jury  to  have  the  witnesses  on  the  part  of  the  State 
examined  publicly? 

There  is  nothing  in  our  law  books,  and  no  tradition  of  the  pro- 
fession, to  show  that  such  has  ever  been  the  practice  or  the  course 
of  the  courts  in  this  State;  and  we  are  of  opinion  that  the  ruling  of 
his  honor  is  an  innovation  not  warranted  by  the  law  of  the  land. 

The  power  of  the  judge  to  require  a  grand  jury  to  come  into 
open  court  and  have  the  witnesses  for  the  State  examined,  is  not 
only  opposed  to  immemorial  usage,  but  is  not  sustained  either  by 
principle  or  by  authority. 

The  province  of  a  grand  jury  is  not  to  try  the  party,  but  to 
inquire  whether  he  ought  to  be  put  on  trial;  and  the  purpose  is,  to 
save  the  citizen  the  trouble,  expense  and  the  disgrace  of  heitig 
arraigned  and  tried  in  public  on  a  criminal  charge,  unless  there  be 
sufficient  cause  for  it.    To  this  end  it  is  provided  by  the  constitu 
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tion:  **No  person  shall  be  put  on  trial,  except  upon  a  bill  of  indict 
ment  found  by  a  grand  jury."  This  provision  of  the  constitution 
was  aimed  at  a  prerogative  of  the  crown,  under  pretense  whereof  a 
citizen  could  be  put  on  trial  upon  a  charge  of  a  criminal  offense, 
upon  the  information  of  the  crown  officer,  whereby  the  good  citi- 
zens were  oftentimes  exposed  to  the  scandal  and  disgrace  of  being 
r;ried  in  public,  when,  iii  truth,  there  was  no  sufficient  cause  to  sus- 
pect their  guilt. 

Thus  it  is  seen  that  the  purpose  of  this  provision  in  the  declara^ 
tion  of  rights  is  to  protect  citizens  from  the  scandal  and  disgrace  of 
being  arraigned  and  put  on  trial  in  public,  unless  there  be  sufficient 
ground  for  it. 

How  does  this  innovation  upon  ancient  usage  comport  with  this 
clause  of  the  declaration  of  rights?  It  defeats  it  in  iolo.  If  the 
man  is  to  be  exposed  without  inquiry  as  to  the  sufficiency  of  the 
evidence,  to  the  scandal  and  disgrace  of  a  trial  in  public,  it  may  as 
well  be  done  on  the  information  of  the  State's  solicitor;  for  the 
protection  of  a  grand  jury  amounts  to  nothing  if  the  citizen  is  to  be 
first  exposed  to  scandal  and  disgrace  by  a  public  examination  of  the 
witnesses  on  the  part  of  the  State,  in  order  to  see  whether  he  ought 
to  be  exposed  to  the  scandal  and  disgrace  df  being  tried  in  public 
on  a  criminal  charge ;  and  if,  upon  the  public  examination  of  the 
witnesses  for  the  State,  he  has  no  right  to  cross-examine,  and  no 
right  to  offer  witnesses  to  contradict  the  witnesses  of  the  State,  or 
to  prove  their  bad  character,  and  to  be  defended  by  counsel,  it 
would  be  better  for  him  to  have  a  trial  at  once,  upon  information, 
where  ho  has  the  right ''  to  confront  the  accusers  and  witnesses 
with  other  testimony  and  to  have  counsel  for  his  defense,"  instead 
of  being,  in  the  first  place,  put  in  the  condition  of  a  victim  tied  to 
a  stake,  while  his  reputation  is  being  tortured  to  death.  If  the 
witnesses  for  the  State  are  to  be  examined  in  public,  upon  the 
inquiry  of  the  grand  jury,  in  all  fairness  the  accused  should  be 
allowed  to  cross-examine  and  to  offer  witnesses  to  contradict  or 
explain,  and  to  have  the  benefit  of  counsel.  So  the  result  would 
be  two  trials  in  public  instead  of  an  inquiry  and  one  trial,  provided 
the  bill  is  returned  by  the  grand  jury  "  a  true  bill."  To  avoid  this 
absurdity,  his  honor  took  the  other  horn  of  the  dilemma,  and 
refused  to  allow  the  accused  to  cross-examine,  and  of  course  to  offer 
witnesses  in  contradiction,  etc.,  and  ''  tied  the  victim  to  the  stake.^ 
He  was  subjected  to  bear  the  disgrace  of  whatever  the  witnesset 
might  swear  against  him,  and  could  not  be  heard. 
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In  either  point  of  view  this  procedure  is  opposed  by  the  principl 
of  the  common  law,  which  means  **  common  sense." 

As  to  authority,  the  only  case  cited  to  support  this  innovation  ifl 
that  of  the  Earl  of  Shaftesbury,  8  State  Trials,  772.  A  perusal  of 
that  case  will  satisfy  any  one  that  it  ought  not  to  bo  made  a  pre- 
cedent, for  the  reason  that  it  was  in  the  time  of  Charles  II,  1181, 
when  the  Duke  of  York,  with  the  countenance  of  the  king  (his 
brother),  had  joined  the  Boman  Catholics,  and  the  attempt  of  the 
Jesuits  to  make  that ''  the  established  religion  "  was  stoutly  opposed 
by  the  people,  and  by  no  others  more  zealously  than  the  citizens  of 
London,  of  whom  the  grand  jury  was  drawn  ;  and  who,  although 
compelled  to  hear  the  witnesses  for  the  crown  examined  in  publicy 
because  "such  was  the  pleasure  of  the  king,"  were  "stout enough ** 
to  cross-examine  the  witness  for  the  crown,  and  after  being  charged 
that  it  was  not  their  business  to  pass  upon  the  credit  of  the  wit- 
nesses of  the  crown  (that  should  be  left  for  the  jury  of  trial),  had 
the  manhood  to  refuse  to  find  the  bill,  and  to  indorse  "  igtwror 
mus  ;  "  for  which,  as  the  report  says,  there  was  such  applause  and 
loud  cheering  that  nothing  could  be  heard,  and  the  judge  retired. 

This  case  was  never  drawn  into  a  precedent  in  England,  and  the 
practice  there  has  ever  since  been  for  grand  juries  in  their  sessions, 
which  are  held  in  their  own  room,  under  an  oath,  "  the  State's 
counsel,  your  fellows,  and  your  own,  you  will  keep  secret,"  to 
examine  such  witnesses  as  are  indorsed  on  the  bill,  "sworn  and 
sent,"  and  the  return  is  made,  "  not  a  true  biU,"  unless,  at  the 
least,  twelve  of  the  grand  jury  would  convict  upon  the  evidence 
before  them. 

There  is  not  the  slightest  reason  to  believe  that  the  practice  of 
examining  witnesses  before  a  grand  jury  in  public  was  ever  "in 
force  and  in  use  in  the  colony  of  North  Carolina ; "  very  certamiy, 
such  has  not  been  the  practice  in  the  State  of  North  Carolina,  and 
it  must  be  rejected  as  inconsistent  with  the  genius  of  a  republican 
government.  Why  examine  the  witnesses  for  the  State  in  public, 
without  the  right  of  cross-examination  and  of  confronting  the  wit- 
nesses, unless  it  be  to  expose  the  acciised  to  scandal  and  disgrace, 
else  to  browbeat  the  grand  jury  and  influence  "  the  finding,'*  not  in 
respect  to  the  case,  but  in  respect  to  the  fact  ? 

There  is  error.    This  will  be  certified. 

Judgment  aooordingly. 
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(68N.  C.250.) 

Indietmeni — profane  swearing. 

To  make  profane  swearing  a  nuisance,  the  profanitj  charged  must  bo  uttorod 
in  the  hearing  of  divers  persons ;  and  it  must  be  charged  In  the  bill  of 
indictment,  and  proved  to  have  been  so  uttered.  The  general  allegation  ad 
commune  nocumentum  is  insufficient. 

Hence,  where  the  indictment  is  alleged  that  the  defendant  "  in  the  public  streets 
of  the  town  of  L.,  with  force  and  arms,  and  to  the  great  displeasure  of 
Almighy  God,  and  the  common  nuisance  of  all  good  citizens  of  the  State 
then  and  there  assembled,  did  for  a  long  time,  to  wit :  for  the  space  of  twelve 
seconds,  profanely  curse  and  swear,  and  take  the  name  of  Almighty  God  in 
vain,  to  the  common  nuisance,  etc.:  Held,  that  no  criminal  offense  was 
therein  charged. 

Indictment  for  a  common  nuisance.  The  allegation  in  the  bill 
of  indictment  charging  the  offense  is  set  out  in  the  opinion  of  this 
court. 

On  the  trial  below  the  judge  charged  the  jury,  that  if  the  defend- 
ant went  into  the  streets  in  the  night,  and  by  loud  talking  and 
by  profane  and  objectionable  language,  disturbed  and  annoyed  the 
citizens  generally,  that  he  was  guilty ;  that  the  question  was  not 
whether  he  disturbed  particular  persons,  but  whether  his  conduct 
annoyed  and  disturbed  the  neighborhood.  That  the  offense  was 
sufficiently  set  forth,  inasmuch  as  the  bill  of  indictment  charged  it 
to  have  been  in  the  streets  of  a  town,  and  in  the  presence  or  hear- 
ing of  the  inhabitants,  and  to  their  nuisance. 

The  defendant  was  found  guilty.    Judgment  and  appeal 

No  counsel  for  defendant,  in  this  court 

Attorney' Oeneral  Hargrove,  for  the  State. 

....  • 
SoDMAK,  J.  The  attorney-general  moved  to  dismiss  the  defend- 
ant's appeal,  because  he  had  neither  given  an  appeal  bond  or  madi 
the  affidavit  of  inability  and  filed  an  opinion  of  counsel  in  lien  of 
it,  as  provided  by  the  act  of  1869-70,  chap.  1M»  He  afterward^ 
however,  argued  the  case  on  its  merits,  thereby  waiving  his  motion 
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to  disniisH  the  appeal.  He  had  a  right  to  do  this,  and  we  have  no 
disposition,  perhaps  no  right,  to  re\*ise  his  discretion.  But  we 
may  say  generally,  that  inasmuch  as  it  never  can  be  to  the  interest 
of  the  State  for  one  of  its  citizens  to  suffer  punishment,  unless  he 
ha£  been  legally  charged  with  and  fodnd  guilty  of  some  crime,  a 
public  prosecutor  acts  within  the  spirit  of  the  law,  if  he  forbears  to 
insist  ou  a  strict  compliance  with  its  terms,  when  he  has  reason  to 
believe  tliat  a  question  of  reasonable  doubt  is  presented  by  the 
record ;  that  the  failure  to  comply  was  the  result  of  ignorance  or 
accident,  and  that  his  forbearance  is  not  likely  to  prejudice  the  just 
claims  of  the  State. 

The  only  question  which  it  is  necessary  to  consider  arises  on  the 
face  of  the  indictment.     Does  it  charge  any  criminal  offense? 

It  charges  that  the  defendant,  '^  in  the  public  streets  of  the  town 
of  Lumberton,  with  force  and  arms,  and  to  the  great  displeasure  of 
Almighty  Ood,  and  the  common  nuisance  of  all  the  good  citizens 
of  the  State,  then  and  there  being  assembled,  did,  for  a  long  time, 
to  wit:  for  the  space  of  twelve  seconds,  profanely  curse  and  swear 
and  take  the  name  of  Almighty  Ood  in  vain,  to  the  common  nni- 
sanco  as  aforesaid,"  etc. 

We  think  no  indictable  offense  is  charged,  and  that  the  indict- 
ment is  defective  in  several  respects. 

1.  In  the  learned  and  instructive  opinion  of  the  court  in  State  t. 
Jones,  9  Ired.  38,  delivered  by  Nash,  J,,  it  is  said  that  a  single  act 
of  profane  swearing  is  not  indictable.  The  acts  must  be  so  repeated 
in  public  as  to  have  become  an  annoyance  and  inconvenience  to  the 
public.  The  fact  must  be  so,  and  it  must  be  so  charged.  That  is 
not  charged  in  the  bill  before  us.  The  question  is  too  clear,  both 
upon  reason  and  authority,  to  require  more  to  be  said. 

To  make  profane  swearing  a  nuisance,  the  profanity  must  be 
uttered  in  the  hearing  of  divers  persons,  and  it  must  be  charged  in 
the  bill  to  have  been  so  uttered.  This  principle  is  fully  established 
by  the  State  v.  JoneSy  and  the  cases  there  cited,  especially  StaU  T. 
Waller^  3  Mur.  229,  which  was  an  indictment  for  drunkenness. 

In  this  case  the  averment  that  the  profanity  was,  '^  to  the  common 
nuisance  of  all  the  good  citizens  of  the  State  then  and  there  being 
assembled,"  is  equivocal.  Taken  literally  it  would  mean  that  all 
the  citizens  of  the  State  were  assembled  in  Lumberton  on  this  occa- 
sion; which  would  be  absurd.  If  it  be  understood  as  alleging  that 
the  profanity  was  to  the  nuisance  of  all  suoh  citizens  of  the  State, 
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0^  were  then  and  there  assembled,  it  is  not  a  direct  and  positive 
averment  tliat  any  citizens  were  so  assembled.  The  averment  might 
be  tme,  although  there  were  no  persons  assembled.  It  is  not  the 
same  as  saying,  "  in  the  presence  of  divers  persons  being  then  and 
there  assembled;"  for  that  contains  a  direct  averment  of  tho 
presence  of  divers  persons. 

We  were  referred  to  the  State  v.  Ropery  1  Dev.  &  Bat  208,  as  an 
authority  that  it  was  not  necessary  to  charge  the  act  to  have  been 
done  in  the  presence  of  any  person;  it  being  charged  to  have  been 
done  in  a  public  place. 

In  that  case  the  indictment  charged  the  defendant  with  an  inde- 
cent exposure  of  his  person  on  a  public  highway,  but  omitted  to 
allege  that  it  was  in  the  presence  of  divers  persons  or  of  any  person. 

Gastok,  J.,  delivering  the  opinion  of  the  court,  says,  tiiat  such 
allegation  was  unnecessary,  it  was  sufficient  if  it  was  probable,  from 
the  circumstances,  that  the  exposure  could  have  been  seen  by  the 
public,  and  the  indictment  was  sustained.  The  authority  upon 
which  that  decision  professes  to  be  founded,  is  The  King  v.  Crunden, 
2  Camp.  89.  But  we  conceive  that  case  does  not  sustain  the  form 
of  indictment  adopted  in  State  v.  Roper. 

The  form  of  the  indictment  in  King  v.  Crunden  is  given  in  8 
Chit  Cr.  Law,  41,  from  which  it  appears  that  it  was  charged  in 
both  coui*t8  that  the  defendant  exposed  himself  naked  in  a  public 
place,  and  "  in  the  presence  of  divers  of  the  king's  subjects."  Th3 
evidence  was  that  the  defendant  bathed  in  the  sea  at  Brighton, 
near  to  and  in  front  of  a  row  of  inhabited  houses.  Although  there 
was  no  direct  evidence  that  any  occupant  of  the  houses  or  others 
had  seen  him,  yet  clearly  there  was  evidence  from  which  the  jury 
might  have  inferred  that  they  did.  The  most  that  can  be  gathered 
from  that  case  is,  that  if  one  person  (the  witness)  saw  the  indecent 
exposure,  and  others  were  actually  present  and  might  have  seen  it, 
though  there  is  no  proof  that  they  did,  "  yet  the  law  recognizes 
the  probable  risk  of  their  seeing  it,  as  sufficiently  proximate  to  be 
dealt  with  as  a  reality."  Note  7  to  Regina  v.  Webby  1  Dew.  Cr.  C. 
838. 

In  the  case  last  cited,  the  indictment  charged  that  tlie  defendant 
exposed  his  person  ^'  in  a  public  place  in  a  certain  victualling,  ale 
house  in  the  presence  of  one  M.  A.,  the  wife  of  E.  C,  and  of  divers 
otherSy^*  etc.  The  evidence  was  that  the  defendant  exposed  his 
oerson  to  the  view  of  M.  A.,  she  alone  being  present.    The  court 
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doubted  abont  the  sufficiency  of  tlie  indictment,  upon  grounds  not 
pei-tinent  to  the  present  point,  and  held,  tliat  if  the  words,  "  of 
divers  others,"  had  been  omitted,  it  would  have  been  bad,  and  an 
this  allegation  was  not  proved,  there  was  no  evidence  to  support 
this  conviction.     See  also  Rex  v.  Watsoriy  2  Cox's  Cr.  Cas.  376. 

These  cases  establish,  that  when  the  nuisance  charged  is  an 
offense  to  the  sense  of  sight,  it  must  be  charged  and  proved  that  it 
was  exposed  to  the  view  of  divers  persons. 

3.  And  it  follows  that  when  the  nuisance  charged  is  an  offense 
to  the  sense  of  hearing,  it  must  be  charged  and  proved  that  the 
profane  swearing,  which  constitutes  the  offense,  was  heard  by  diyers 
persons.  The  general  allegation  '^  ad  commune  nocumenium,"  is 
not  sufiScient. 

In  Rex  V.  Loyd,  4  Esp.  200,  it  was  held  that  the  noise  made  by  a 
tinner  in  the  course  of  his  work  was  not  an  indictable  nuisance, 
because  it  annoyed  only  the  occupants  of  three  chambers  in  Lin- 
coin's  Inn. 

In  Regina  v.  Webhy  Patterson,  J.,  said  that  the  usual  and 
proper  form  of  an  indictment  for  an  indecent  exposure,  was,  to 
charge  not  only  that  it  was  committed  in  the  presence  of  diyera 
persons,  but  also  that  it  was  "to  their  view." 

In  2  Bish.  Cr.  Prac.  97,  is  given  the  form  of  an  indictment  for 
blasphemy  and  profanity,  in  which  the  words  are  charged  to  have 
been  uttered  "  in  the  presence  and  hearing  of  divers,"  etc. 

In  this  case  it  is  not  charged  that  the  profane  words  were  uttered 
in  the  hearing  of  any  one.  Mere  presence  in  the  town  of  Lumber- 
ton,  or  in  the  public  street,  would  not  (fortunately,  perhaps,  for  the 
citizens)  imply  a  hearing  of  all  that  was  spoken  there. 

4.  In  State  v.  Jones  it  seems  to  be  held  necessary  to  set  out  the 
profane  words  in  order  that  the  court  may  decide  as  to  their  quality; 
and  in  the  precedent  in  Bishop  the  words  are  set  out  This  would 
seem  to  be  in  accordance  with  principle. 

The  judgment  is  arrested,  and  this  opinion  will  be  certified  to 
the  superior  court  of  Robeson,  in  order  that  the  defendant  may  be 
acquitted  and  discharged. 

JudgmmU  arruML 
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(60N.O.».) 
OrimUni  ktw — reeeiving  stolen  goodi. 

If  a  person  reoelTes  stolen  goocLs,  knowing  them  to  be  sneh,  not  for  the  purpose 
of  making  them  his  own,  or  of  deriving  profit  from  them,  bat  simply  to  aid 
the  thief  in  carrying  them  off,  he  is  gniltj  of  the  crime  of  receiving  stolen 
goods,  knowing  them  to  have  been  stolen. 

Indictment  against  the  defendant  for  receiving  some  stolen 
cotton,  knowing  it  to  have  been  stolen.  At  the  trial  before  his 
honor,  Clabke,  J.,  at  the  last  superior  court  for  Wayne  county, 
the  jury  found  the  following  facts  as  a  special  verdict: 

One  John  Newsom  stole  the  cotton  at  night  from  one  Coor's 
Dam  and  started  with  it  to  one  Roberts,  a  merchant,  to  sell  it,  and 
came  to  the  house  of  Rushing,  who  lived  on  a  public  road  between 
Goer's  and  Roberts'.  Newsom  then  hired  Rushing  to  put  a  part  of 
the  cotton  in  his  (Rushing's)  bag,  and  go  along  with  him  (Newsom), 
and  thus  help  him  to  get  the  cotton  to  Roberts'  store,  to  whom  they 
offered  to  sell  the  cotton,  it  being  under  Newsom's  control.  Rusli- 
ing  then  and  there  told  Roberts  that  the  cotton  belonged  to  New- 
Bom  and  not  to  himself.  Roberts  refused  to  buy,  but  kept  the 
cotton  until  next  day.  Newsom  sent  Rushing  next  morning  to  get 
pay  for  the  cotton,  when  Roberts  still  refused  to  pay,  and  Rushing 
said  Newsom  might  come  and  get  his  pay  or  his  cotton. 

During  the  next  day  Coor  got  his  cotton  from  Roberts,  and  went 
to  see  Rushing,  who  said  he  knew  the  cotton  was  stolen,  because  ho 
knew  Xewsom  was  a  hireling  and  not  a  cotton  raiser.  Upon  these 
facts  his  honor  was  of  opinion  that  the  defendant  Rushing  was 
guilty  of  the  charge  of  receiving  the  stolen  cotton,  knowing  it  to 
have  been  stolen,  and  pronounced  a  judgment  from  which  the 
defendant  appealed. 

Fairdoth  <S  Orainger^  for  defendant. 

Mr.  Hargrove^  attorney-general,  for  State. 

Beads,  J.    After  another  had  stolen  the  cotton,  the  defend- 
ant,  knowing  it  to  have  been  stolen,  put  a  part  of  it  in  h:s  bag,  and 
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helped  the  thief  to  carry  it  to  a  merchant  to  sell  it  The  qaestion 
is,  whether  that  is  receiving  stolen  goods?  It  is  insisted  that  it  is 
not,  because  the  defendant  did  not  intend  to  make  them  his  own  or 
to  derive  any  profit  from  them^  but  simply  to  aid  the  thief  as  a 
friendly  act. 

It  is  said  by  a  respectable  writer  that  it  is  not  necessary  that  he 
should  act  from  motives  of  personal  gain.  If  his  object  is  to  aid 
the  thief,  it  is  sufficient  2  Bish.  Gr.  L.,  §  1092.  A  pickpocket 
passes  the  thing  stolen  to  one,  and  he  to  another  and  another  in  the 
crowd,  who  receive  it  to  aid  the  thief;  all  are  guilty.  Guilty  of  the 
theft  if  theie  was  preconcert;  guilty  of  receiving  stolen  goods,  know- 
ing them  to  be  stolen,  if  they  only  aided  the  thief  after  tiie  act 
There  is  no  error;  this  will  be  certified. 

JudgmmiaffimmL 
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(60N.a».) 

Intereti  — an  unpaid  inttaUmenU  of  ifUtreti. 

When  a  pTomiaeoiy  note  is  given  with  a  stipalation  that  the  interest  Is  to  be 
paid  annoallj  or  semi-annaallj,  the  maker  is  chargeable  with  interest  at  th« 
like  rate  upon  each  deferred  payment  of  interest,  as  if  he  had  ^iven  a  prom- 
isBory  note  for  the  amount  of  such  interest.  By  this  mode  of  compntation 
oomponnd  interest  is  not  given,  but  a  middle  coarse  is  taken  between  simple 
and  compound  interest. 

Action  for  an  account.  The  chief  and  in  fact  only  question  was 
as  to  the  allowance  of  interest  on  the  following  agreement: 

"  This  agreement  made  and  entered  into  this  27th  day  of  Janu- 
ary,  A.  D.  1852^  between  M.  A.  Bledsoe  and  Jere.  Nixon^  both  of 
the  city  of  Raleigh^  witnesseth^  that  the  said  Bledsoe  for  and  in 
consideration  of  the  sum  of  118.50  per  acre  has  bargained  and 
sold  to  the  said  Nixon  and  his  heirs  a  certain  tract  or  parcel  of 
land  lying  in  the  county  of  Wake,  on  both  sides  of  the  Wild-cat 
branch,  and  bounded  as  follows:  (Here  the  boundaries  are  given.) 
And  it  is  hereby  agreed  by  both  the  parties  hereto  that  the  said 
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Nixon  shall  execute  and  dcliycr  to  said  Bledsoe  three  seyeral  notes, 
payable  the  first,  on  the  1st  day  of  January,  A.  D.  1853;  the  second, 
on  the  1st  day  of  January,  A.  D.  1854;  the  third,  on  the  1st  day  of 
January,  A.  D.  1855;  for  an  amount  equal  to  the  amount  of  the 
purchase-money;  interest  on  the  said  notes  to  be  paid  semi-annually. 
And  the  said  Bledsoe  binds  himself,  his  heirs  and  executors  to 
make  and  execute  to  said  Nixon  a  good  and  lawful  title  in  fee  sim- 
ple to  the  aboye-named  land,  wheneyer  the  said  notes  aboyo  named 
are  giyen  for  the  purchase-money,  with  the  interest  on  the  same, 
shall  be  fully  paid  and  discharged. 

**  Witness  our  hands  and  seals. 

^^M.  A«  Blebsob.  [sbau] 
"Jerb.  Nixon,      [sbal.^ 

"Witness:  Geo.  T.  Oookb." 

When  the  case  came  on  to  be  heard  at  the  June  term,  1873,  of 
the  superior  court,  before  his  honor,  Albertson,  J.,  the  plaintiff 
claimed  to  be  entitled  to  interest  on  the  deferred  payments  of 
interest  on  the  aboye-mcntioned  notes,  which  his  honor  refused  to 
allow,  and  allowed  only  simple  interest  on  them  from  the  time  when 
they  respectively  became  due.  From  the  judgment  on  this  part  of 
the  case  the  plaintiff  appealed. 

Smith  d  Strong,  for  plaintiff. 

Haywood  and  Ibwle,  for  defendant 

Pearson,  G.  J.  Interest  is  the  price  agreed  to  be  paid  for  the 
use  of  money.  Rent  is  the  price  agreed  to  be  paid  for  the  use  of 
land.  Hire  is  the  price  agreed  to  be  paid  for  the  use  of  a  horse  or 
other  article  of  personal  property. 

Call  it  interest,  rent  or  hire,  it  becomes  a  debt  at  the  time  the 
party  promised  to  pay  it,  and  from  that  time  he  is  using  the  money 
of  the  creditor  or  of  the  landlord  or  of  the  bailor,  and  ought  to  pay 
for  the  use  of  it,  unless  he  be  allowed  to  take  advantage  of  his  own 
wrong  in  not  making  payment  at  the  day. 

A  lessee  is  to  pay  tlOO  a  year  rent,  payable  on  the  first  day  of 
January  in  each  and  every  year.  The  rent  is  in  arrear.  The  lessor 
may  accept  a  promissory  note  of  the  lessee,  which  of  course  will 
bear  interest,  or  he  may  sue  and  take  judgment,  and  that  will  bear 
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interest  until  paid.  So  when  a  horse  is  hircd^  the  price  to  be  ^laid 
at  the  end  of  each  month;  so  when  money  is  lent  or  there  is  a  for- 
bearance to  sue  for  a  debt  upon  an  agreement  that  interest  is  to  be 
paid  annually,  etc. 

The  rule  being  that  "when  a  certain  sum  of  money  is  to  be  paid 
at  a  specified  time,  on  failure  to  pay,  the  party  is  to  be  charged  with 
interest."  The  price  for  the  use  of  the  money,  like  rent  due  for 
laud  or  the  hire  of  a  horse,  being  the  money  of  the  one,  which  the 
other  party  is  having  the  use  of,  and  should  pay  for. 

Mr.  Haywood  in  a  well-considered  argument  put  this  case : 
"  Three  years  after  date  I  promise  to  pay  A.  B.  11,000,  with  interest 
from  date."  The  note  is  not  paid  until  the  expiration  of  five  years: 
why  should  not  interest  be  charged  upon  the  interest  due  at  the  end 
of  the  three  years?  The  reply  is:  The  parties  having  by  acquiescence 
extended  the  credit  from  three  to  five  years,  the  interest,  which  i? 
an  incident  of  the  debt,  goes  with  it,  and  toOrS  not  due  at  the  end  of 
three  years  and  could  not  have  been  sued  for  as  an  independent 
debt.  It  is  otherwise  when  the  note  contains  an  express  promise  to 
pay  interest  at  specified  times.  At  each  time  there  is  a  certain  sum 
of  money  due,  for  which  an  action  lies. 

On  our  part  we  will  put  this  case:  "Three  years  after  date  I 
promise  to  pay  A.  B.  $1,000  with  eight  per  cent  interest  from  date, 
the  interest  to  be  paid  on  the  \st  day  of  January  in  each  and  every 
year.  The  note  is  not  paid  until  after  the  expiration  of  five  years; 
why  should  eight  per  cent  interest  instead  of  six  be  computed  after 
the  first  three  years?  "  The  reply  is:  The  parties  having  by  acquies- 
cence extended  the  credit  from  three  to  five  years,  the  interest,  as 
an  incident  of  the  debt,  goes  with  it,  so  that  the  debtor  is  not  only 
bound  to  pay  eight  instead  of  six  per  cent  for  the  last  two  years, 
but  he  is  bound  to  pay  eight  per  cent  interest  upon  each  deferred 
installment  of  interest,  the  legal  effect  of  the  indulgence  given  by 
the  creditor  being  only  an  extension  of  the  time  of  credit  upon  the 
terms  set  out  in  the  note.  A  lessee  for  years  who  holds  over  be- 
comes a  tenant  at  sufferance;  is  bound  for  the  same  rent,  may  be 
ejected  at  any  time,  and  is  chargeable  with  interest  upon  the  deferred 
installments  of  rent. 

In  our  opinion  the  doctrine  that  "  when  there  is  an  agreement 
set  out  in  the  note  for  the  payment  of  interest  annually  or  semi- 
annually, the  maker  is  chargeable  with  interest  at  the  like  rate 
apon  each  deferred  payment  of  interest  in  like  manner  as  if  he  had 
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giyen  a  promissory  note  for  the  same  amount/'  is  sound  on  princi- 
ple. By  this  mode  of  computation  compound  interest  is  not  given. 
But  a  middle  course  is  taken  between  simple  and  compound 
interest. 

In  mediam  viam  tutissimus  ibis.  By  computing  interest  in  this 
way  effect  is  given  to  the  stipulation  to  pay  interest  at  fixed  times; 
whereas^  if  simple  interest  be  computed  no  effect  whatever  is  given" 
to  the  stipulation  in  regard  to  interest^  and  the  court  assumes  the- 
power  to  expunge  it  as  surplusage^  although  it  is  manifest  that  the^ 
parties  intended  it  to  have  some  effect  Finding  this  doctrine  set- 
tled by  old  cases  in  our  State,  Kennon  v.  Dickson,  Con.  357,  Tay- 
lor, 231,  we  will  not  open  the  door  for  further  agitation,  although 
from  the  briefs  of  counsel,  we  see  the  cases  are  conflicting,  and 
'^much  may  be  said  on  both  sides." 

There  is  error.  Interest  must  be  computed  annually.  Beport  of 
elerk  confirmed. 

Order  accordingly. 


State  v,  Linkhaw. 

(89  N.  a  814.) 

2M$anee — disturhinff  r^igiatu  meeUng,    Banging. 

The  difltnrbanoe  of  a  religious  congregation  by  singing,  when  the  singer  doef 
not  intend  so  to  disturb  it,  but  ia  conscientiously  taking  part  in  the  religious 
services,  loay  be  a  proper  subject  for  the  discipline  of  his  church,  but  is  not 
indictable. 

Indictment  for  misdemeanor.  Defendant  was  indicted  for  dis- 
turbing a  religious  congregation.  The  evidence  as  detailed  by 
several  witnesses  was  substantially  this:  Defendant  is  a  member  of 
the  Methodist  Church;  he  sings  in  such  a  way  as  to  disturb  the  con- 
gregation;  at  the  end  of  each  verse,  his  voice  is  heard  after  all  the 
other  singers  have  ceased.  One  of  the  witnesses  being  asked  to 
doaoribe  defendant's  singing,  imitated  it  by  singing  a  verse  in  the 
voice  and  manner  of  defendant,  which  "produced  a  burst  of  pro- 
longed and  irresistible  laughter,  convulsing  alike  the  spectators,  tlie 
bar,  the  jury  and  the  court." 
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It  was  in  evidence  that  the  disturbance  occasioned  by  defendant's 
singing  was  decided  and  serious;  the  effect  of  it  was  to  make  one 
part  of  the  congregation  laugli  and  the  other  mad;  that  the  irrelig- 
ious and  frivolous  enjoyed  it  as  fun,  while  the  serious  and  devout 
wen3  indignant.  It  was  also  in  evidence  (without  objection)  that 
the  congregation  had  been  so  much  disturbed  by  it  that  the 
preacher  had  declined  to  sing  the  hymn,  and  shut  up  the  book 
without  singing  it;  that  the  presiding  elder  had  refused  to  preach 
in  the  church  on  account  of  the  disturbance  occasioned  by  it;  and 
that  on  one  occasion  a  leading  member  of  the  church,  appreciating 
that  there  was  a  feeling  of  solemnity  pervading  the  congregation  in 
consequence  of  the  sermon  just  delivered,  and  fearing  that  it  would 
be  turned  into  ridicule,  went  to  the  defendant  and  asked  him  not 
to  sing,  and  that  on  that  occasion  he  did  not  sing.  It  also  appeared 
that  on  many  occasions  the  church  members  and  authorities  expostu- 
lated with  the  defendant  about  his  singing  and  the  disturbance 
growing  out  of  it.  To  all  of  which  he  replied:  "That  he  would 
worship  his  Ood,  and  that  as  a  part  of  his  worship  it  was  his  duty 
to  sing.'*  Defendant  is  a  strict  member  of  the  church,  and  a  man 
of  exemplary  deportment 

It  was  not  contended  by  the  State  upon  the  evidence  that  he  had 
any  intention  or  purpose  to  disturb  the  congregation;  but  on  tho 
contrary,  it  was  admitted  that  ho  was  conscientiously  taking  part 
in  the  religious  services. 

Defendant  prayed  the  court  to  instruct  the  jury  that  if  the 
defendant  did  not  intend  to  disturb  the  congregation,  he  was  not 
guilty. 

This  instruction  his  honor  refused,  and  among  other  things,  told 
the  jury  that  it  would  not  excuse  the  defendant  to  say  that  it  did 
not  intend  to  disturb  the  congregation.  The  question  is,  did  he 
intend  to  commit  the  act  which  did  disturb  the  congregation?  The 
jury  must  be  satisfied  that  there  was  an  actual  disturbance  occa- 
sioned by  the  defendant's  act.  It  is  a  general  principle  that  every 
man  is  presumed  to  have  intended  the  necessary  consequences  of 
his  own  acts. 

There  was  a  verdict  of  guilty.  Judgment,  and  appeal  by  tht 
defendant, 

W»  McL.  McKay  and  N.  A.  McLean^  for  appellant. 

Mr.  Hargrwej  attorney-general,  for  State. 
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Settle,  J.  The  defendant  is  indicted  for  disturbing  a  congre- 
gation while  engaged  in  divine  worship,  and  the  disturbance  is 
alleged  to  consist  in  his  singing,  which  is  described  to  be  so  peculiar 
ae  to  excite  mirth  in  one  portion  of  the  congregation  and  indigna- 
tion in  the  other. 

From  the  evidence  reported  by  his  honor  who  presided  at  the 
trial,  it  appears  that  at  the  end  of  each  verse  his  voice  is  heard 
after  all  the  other  singers  have  ceased,  and  that  the  disturbance  is 
decided  and  serious;  that  the  church  members  and  authorities 
expostulated  with  the  defendant  about  his  singing  and  the  disturb- 
ance growing  out  of  it;  to  all  of  which  he  replied  "  that  he  would 
worship  his  God,  and  that  as  a  part  of  his  worship  it  was  his  duty 
to  sing."  It  was  further  in  evidence  that  the  defendant  is  a  strict 
member  of  the  church,  and  a  man  of  most  exemplary  deportment. 

*'It  was  not  contended  by  the  State  upon  the  evidence  that  he 
had  any  intention  or  purpose  to  disturb  the  congregation;  but  on 
the  contrary,  it  was  admitted  that  he  was  conscientiously  taking 
part  in  the  religious  services." 

This  admission  by  the  State  puts  an  end  to  the  prosecution.  It 
is  true,  as  said  by  his  honor,  that  a  man  is  generally  presumed  to 
intend  consequences  of  his  acts,  but  here  the  presumption  is 
rebutted  by  a  fact  admitted  by  the  State. 

It  would  seem  that  the  defendant  is  a  proper  subject  for  the  dis- 
cipline of  his  church,  but  not  for  the  discipline  of  the  conrts. 

V$nir$  de  novo. 


Qarrett  t.  Ghbshibb. 
(aoN.asBfi.) 

OontUhUional  law —  HometUad  exemption  knoe. 

Thb  bomefltoad  laws  of  North  Garollna,  being  restrietioDS  on  former  exempi 
tiona,  do  not  impair  the  ohligation  of  contracts,  and  are  not  onconstitational 
M  to  prior  contracted  debts.* 

Civil  action  for  the  delivery  of  personal  property,  tried  before 
If  ATTS,  J.,  at  the  spring  term,  1863,  of  Chowan  superior  court. 

*  Bee  the  HameHead  Caae$y  ante^  607. 
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On  the  10th  of  May,  1871,  certain  executions  issued  against  the 
plaintiff  from  Chowan  superior  court,  on  debts  contracted  since  the 
adoption  of  the  constitution  in  1868.  The  property  in  controversy 
with  other  property,  including  a  horse,  was  claimed  and  allotted  to 
the  plaintiff  as  his  ''personal  property  exemption,"  under  the  10th 
article  of  the  constitution,  and  the  acts  of  the  general  assembly 
relating  thereto,  and  the  said  executions  were  returned  indorsed, 
'  *  nothing  to  be  found. "  On  the  20th  of  May,  1871,  the  same  property 
was  sold  under  an  execution  from  the  United  States  circuit  court, 
at  Baleigh,  for  a  debt  contracted  in  1867,  at  which  sale  defendant 
purchased  the  property  and  was  placed  in  i)ossession  thereof  by  the 
marshal. 

On  the  21st  of  May,  1871,  plaintiff  seryed  the  defendant  with  the 
affidavit  and  bond  in  this  cause,  and  the  property  was  taken  by  the 
sheriff  from  defendant  and  delivered  to  plaintiff.  About  two  hours 
after  that  a  copy  of  the  summons  was  served  on  the  defendant,  the 
original  having  been  filed  with  the  clerk. 

Defendant  appeared  and  moyed  to  dismiss  the  action  because 
it  was  not  properly  instituted.  Motion  refused,  and  defendant 
excepted. 

Upon  the  trial,  the  defendant  asked  the  court  to  charge  that  the 
property  in  controversy  was  liable  to  the  execution  from  the  United 
States  court,  and  the  seizure  and  sale  by  the  marshal,  under  which 
defendant  claimed,  was  Talid.  His  honor  declined  to  charge  as 
prayed,  whereupon  defendant  again  excepted. 

Verdict  and  judgment  for  the  plaintiff^  from  which  defendant^ 
after  an  ineffectual  motion  for  a  new  trial,  appealed. 

A.  M.  dk  (7.  A.  Moore,  for  appellant. 

Oilliam  £  Pruden,  contra. 

Reabe,  J.  The  complaint  alleges  that  on  the  3d  of  June,  1871, 
the  plaintiff  ''was  the  owner  and  in  possession  of  one  bay  horse 
and  one  black  mule,  of  the  value  of  $300 ;  that  on  that  day  the 
defendant  unlawfully  took  the  same  from  his  possession  and  con- 
verted them  to  his  own  use."  There  is  nothing  else  alleged  in  the 
complaint. 

The  answer,  after  objecting  to  the  want  of  a  summons,  "  denies 
all  the  allegations  in  the  complaint."  There  is  nothing  else  in  the 
ttuwer. 
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The  case  states  that  the  property  in  controversy  had  been  allotted 
to  the  plaintiff,  as  his  personal  property  exemption  as  against  cer- 
tain executions  which  were  issued  against  him  from  Chowan 
superior  coui-t  on  debts  contracted  since  the  ratification  of  the 
constitution  ;  and  thereupon  the  executions  were  returned  to  co'jrt^ 
indorsed,  *' nothing  to  be  found."  This  is  of  no  importance  in 
the  case,  and  we  suppose  it  was  stated  only  to  explain  why  the 
allotment  had  been  made. 

It  is  further  stated  as  follows  :  "  On  the  20th  of  May,  1871,  the 
same  property  was  sold  under  an  execution  from  the  United  States 
circuit  court  at  Baleigh,  for  a  debt  contracted  and  due  in  1867^  at 
which  sale  the  defendant  purchased  and  was  placed  in  possession  by 
the  marshal." 

It  is  further  stated,  that  "  upon  the  trial  the  defendant  asked  the 
court  to  charge  that  the  property  in  controversy  was  liable  to  the 
execution  from  the  United  States  circuit  court,  and  the  seizure  and 
sale  by  the  marshal  under  which  he  claimed  were  valid." 

The  court  refused  so  to  charge.  The  jury  found  the  issues  for 
the  plaintiff,  and  the  defendant  appealed. 

Having  only  appellate  jurisdiction,  it  is  plain  that  we  are  con- 
fined to  the  record ;  and  that  we  can  know  no  fact  which  is  not 
stated,  and  can  decide  no  point  which  is  not  raised,  and  must  sus- 
tain his  honor  unless  error  is  shown.  The  only  error  alleged  is  the 
refusal  of  his  honor  to  charge  that  the  property  in  controversy  was 
liable  to  the  execution  from  the  United  States  court,  and  that  the 
sale  by  the  marshal  was  valid.  His  honor  must  be  sustained  unless 
we  can  see  that  the  execution  and  sale  were  regular  and  valid. 
Now,  if  there  can  be  such  a  thing  as  an  invalid  execution,  we  are 
to  take  it  that  this  was  invalid.  It  is  true  that  it  is  stated  that  it 
issued  upon  a  debt  due  in  1867,  and  if  we  assume  what  is  not  stated, 
that  it  was  a  debt  due  from  the  plaintiff,  still  it  is  not  stated  that 
there  ever  was  any  judgment  upon  the  debt,  in  any  court,  at  any 
time.  And  if  there  was  a  judgment,  it  is  not  stated  whether  it 
was  alive  or  dormant,  or  whether  it  was  against  the  plaintiff  or  some 
other  person,  or  whether  it  was  issued  to  the  marshal,  or  what  was 
its  form  or  substance,  or  whether  the  levy  and  sale  were  regular. 
Surely  we  cannot  say  upon  such  a  skillfully  observed  state  of  facts, 
that  the  defendant  was  entitled  to  the  charges  asked  for. 

And  his  honor  could  not  assume  that  there  was  a  regular  judg- 
ment and  execution,  without  assuming  what  ought  to  be  improba- 
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ble,  that  an  inferior  United  States  court  sitting  in  Xorth  Carolina 
would  subject  the  property  of  its  citizens  to  sale,  when  the  highest 
court  in  the  State  had  repeatedly  decided  it  was  not  subject  to  sale. 
It  was  stated  at  the  bar  by  the  counsel  on  both  sides  that  a  recent 
decision  of  the  United  States  supreme  court  {Gunn  v.  Barry,  15 
Wall.  610),  which  went  up  from  Georgia,  was  supposed  to  be  in 
conflict  with  Hill  y.  Kessler,  63  X.  C.  437,  and  several  subsequent 
cases  in  this  court  in  regard  to  our  homestead  laws  ;  and  that  it  is 
of  great  importance  to  the  public,  as  well  as  to  those  parties,  tliat 
this  court  should  reconsider  Hill  and  Kessler.  If  it  were  true  that 
the  United  States  supreme  court  had  decided  the  principles  laid 
down  in  Hill  y.  Kessler  contrary  wise  thereto,  we  should  make  haste  to 
conform  our  decisions  to  the  decisions  of  the  United  States  supreme 
court,  because  in  all  cases  within  its  jurisdiction  that  is  the  highest 
court,  and  the  proper  administration  of  justice  and  the  true  prin- 
ciples of  our  government,  and  the  good  order  of  society  and  the 
comity  of  courts,  require  subordination.  We  have  not  been  fur- 
nished with  an  authenticated  copy  of  the  opinion  in  the  case  of 
Gunn  and  Barry,  and  have  seen  only  the  newspaper  report,  which 
we  presume  to  be  correct.  I  have  considered  it  carefully,  and  I  do 
not  think  it  is  in  conflict  with  Hill  and  Kessler,  or  with  any  other 
decision  of  this  court.  On  the  contrary,  it  is  in  exact  conformity 
irith  our  decisions.  If  there  is  any  thing  seemingly  in  conflict  it  is 
only  a  dictum  which  bind  neither  that  court  nor  us.  The  facts  in 
Gunn  and  Barry  were,  that  at  the  time  when  the  Georgia  home- 
stead laws  were  passed  Gunn  not  only  had  a  debt  against  this 
debtor,  but  had  sued  him,  and  obtained  a  judgment  against  him, 
which  judgment  was  a  lien  upon  the  debtor's  land,  and  thereby 
Gunn  had  a  vested  right  in  the  land,  which  the  homestead  laws 
could  not  divest.  And  therefore  the  United  States  supreme  court, 
in  its  opinion,  well  says  :  "  The  effect  of  the  act  in  question  (the 
Georgia  homestead  act),  under  the  circumstances  of  the  judgment, 
does  indeed  not  merely  impair,  it  annihilates  the  remedy.  There 
is  none  left.  But  the  act  goes  still  further.  It  withdraws  the 
land  from  the  lien  of  the  judgment,  and  thus  destroys  a  vested 
right  of  property,  which  the  creditor  had  acquired  in  the  pursuit  of 
the  remedy  to  which  he  was  entitled  by  the  law  as  it  stood  when 
the  judgment  was  recovered.  It  is,  in  effect,  taking  one  person's 
property  and  giving  it  to  another  without  compensation."  Thi§ 
principle  was  expressly  conceded  by  us  in  Hill  v.  Kessler  ;  and  wai 
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expressly  decided  by  us  in  McKeitham  v.  Terry ,  64  N.  0.  25,  and 
was  the  only  point  in  that  case.  And  subsequently  we  decided  that 
where  there  was  the  lien  of  a  trust  deed  the  homestead  law  did  not 
operate. 

It  is  true  that  it  is  not  only  decided  in  Gunn  v.  Barry  that  rested 
rights  were  effected  in  that  case,  but  it  is  also  said  that  the  Georgia 
homestead  laws  imjmir  the  obligation  of  contracts,  and  are  there- 
fore void.  It  is  also  conceded  in  Hill  v.  Kessler,  and  in  all  cases  in 
our  court,  that  if  our  homestead  laws  impair  the  obligations  of  con- 
tracts, they  are  void,  but  our  cases  arc  all  put  upon  the  ground  that 
our  homestead  laws  do  not  impair  the  obligations  of  contracts. 
And  it  may  very  well  be  that  the  Georgia  homestead  laws  do  impair 
contracts,  while  North  Carolina  homstead  laws  do  not.  They  are 
not  at  all  alike.  In  order  to  show  that  the  Georgia  homestead  laws 
do  impair  the  obligation  of  contracts,  the  learned  judge,  in  his 
opinion,  copies  the  Georgia  exemption  laws  prior  to  the  present 
homestead  laws  to  show  that  they  were  very  small — land  not  ex- 
ceeding 1200  in  value,  and  personal  property  of  small  amount  — 
and  then  he  copies  the  homestead  exemptions  to  show  that  they 
were  very  large,  $2,000  land  in  fee  simple,  with  all  subsequent 
improvements  in  addition,  and  11,000  personal  property.  And 
then  the  learned  judge  says  :  *^No  one  can  cast  his  eyes  over  the 
former  and  later  exemptions  without  being  struck  by  the  greatly 
increased  magnitude  of  the  latter."  And  thence  the  inference  is, 
that  the  object  of  the  later  exemptions  was  not  the  securing  of  nec- 
essaries to  men  and  their  families,  but  to  defeat  debts. 

Now  compare  our  former  exemption  laws  and  our  present 
homestead  laws  with  those  of  Georgia.  Our  act  of  1856  (Rev. 
Code)  exempts  personal  property,  articles  by  name,  which  may  be 
)f  the  value  of  several  hundred  dollars,  more  or  less,  according  to 
the  circumstances  of  the  debtor's  family.  And  in  1866 -'67,  prior 
to  the  existence  of  the  debt  in  the  case  before  us,  an  act  was  passed 
exempting  ''all  necessary  farming  and  mechanical  tools,  one  work- 
horse, one  yoke  of  oxen,  one  cart  or  wagon,  one  milch  cow  and  calf, 
fifteen  head  of  hogs,  500  lbs.  of  pork  or  bacon,  50  bushels  of  com, 
20  bushels  of  wheat,  household  and  kitchen  furniture  not  exceeding 
t200  in  value,  the  libraries  of  attorneys  at  law,  practicing  physi^^ 
cians  and  ministers  of  the  gospel,  and  the  instruments  of  surgeons 
and  dentists,  used  in  their  profession.     Acts  of  1866-^67,  chap.  61. 

It  is  apparent  that  an  allotment  of  those  articles  approximate 
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11^000^  and  in  many  cases  would  exceed  that  sum  in  value.  And 
the  same  act  allows  a  homestead  of  100  acrcs^  without  restriction 
as  to  value,  which  in  many  cases  would  be  worth,  with  the  improve- 
ments, many  thousands. 

In  1868  our  constitution  was  adopted,  and  in  that  our  present 
homestead  law  is  limited  to  $1,000  realty,  not  in  fee  simple,  but  for 
a  limited  time,  and  personalty  to  the  value  of  $500.  Can  it  be  said 
of  our  homestead  law,  as  the  learned  judge  said  of  the  Georgia  law, 
that  any  one  in  casting  his  eye  over  them,  as  compared  with  former 
exemptions,  would  be  struck  by  the  magnitude  of  the  increase? 
Our  homestead  law  is  not  an  increase,  but  a  restriction  upon 
former  exemptions,  and  they  were  not  made  to  defeat  debts,  but  to 
secure  necessaries  and  comforts  to  our  citizens. 

From  this  explanation  it  will  be  seen  that  the  decision  of  the 
supreme  court  of  the  United  States  in  the  Georgia  case  conflicts  in 
nothing  with  our  own  decisions,  but  they  are  in  exact  conformity. 
ITie  Georgia  case  decides  two  points:  first,  that  in  that  particular  case 
the  plaintiff  had  obtained  a  judgment  on  his  debt,  before  the  home- 
stead laws  were  passed,  and  that  in  Georgia  that  judgment  was  a 
lien  upon  the  debtor's  property,  which  he  had  at  its  rendition;  and 
that  thereby  the  plaintiff  had  a  vested  right,  a  property,  which 
could  not  be  destroyed  or  taken  from  one  person  and  given  to 
another.  We  distinctly  conceded  this  principle  in  Rill  v,  KessUr, 
and  we  expressly  decided  it  in  McKeathen  v.  Terry.  There  is  then 
no  conflict  on  this  point.  There  is,  however,  this  difference 
between  the  law  of  Georgia  as  stated  in  the  Georgia  case  and  the 
law  in  North  Carolina:  a  judgment  in  North  Carolina  prior  to  the 
Code  has  never  been  held  to  be  such  a  lien  upon  property  as  to 
create  a  vested  right  or  property  in  the  plaintiff,  or  to  divest  the 
property  out  of  the  defendant,  or  to  invest  it  in  the  officer.  The 
only  force  of  the  lien  has  been  to  prevent  the  debtor  from  selling 
it.  It  requires  not  only  a  judgment,  but  a  levy  to  change  the 
property,  Ladd  v.  AdamSy  66  N.  C.  164;  Norton  v.  McCall, 
id.  159. 

The  second  point  decided  in  Ounn  v.  Barry  is  that  the  Georgia 
homestead  laws  impair  the  obligations  of  contracts.  We  conceded, 
in  Hill  V.  Kessler,  that  any  law  which  had  that  effect  was  void. 
We  said:  "We  concede  that  if  this  exemption  impairs  the  obliga« 
tion  of  contracts,  either  expressly  or  by  implication,  it  is  against 
the  constitution  of  the  United  States,  and  therefore  void.     *    ♦    • 
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We  concede  also  that  a  contract  must  be  understood  with  reference 
to  existing  laws  for  its  enforcement."  And  we  said,  also,  that  the 
State  cannot  abolish  or  injuriously  change  the  remedy.  It  is  uiot 
the  decision  of  the  United  States  supreme  court  and  our  decisions 
that  are  in  conflict,  but  it  is  the  Georgia  homestead  laws  and  North 
Carolina  homestead  laws  that  are  unlike,  as  has  been  already 
shown. 

I  know  that  we  cannot  always  look  to  the  hardship  of  cases  to 
guide  our  decisions  —  they  are  the  quicksands  of  the  law  —  but 
still  it  is  proper  to  look  to  the  effect  of  our  decisions,  to  enable  us 
to  see  whether  we  are  carrying  out  the  purposes  of  legislation. 
What  is  the  purpose  of  exemption  legislation?  Is  it  to  defeat 
debts  ?  We  have  repeatedly  said  that  this  was  not  the  object  of 
our  exemption  laws,  but  that  tlie  purpose  was  to  secure  necessaries 
and  comforts  for  our  citizens.  This  is  not  left  to  inference,  but  our 
laws  have  themselves  declared  this  to  be  the  purpose.  Rev.  C,  chap. 
45,  §  8.     And  this  is  paramount  to  all  debts. 

The  supreme  court  of  the  United  States  in  a  late  case  {Vann 
Hoffman  v.  The  City  of  Quincy,  4  Wall.  535),  in  speaking  of  exemp- 
tions which  the  State  may  make,  says  :  "  They  may  also  exempt 
from  sale  under  execution  the  necessary  implements  of  agriculture, 
the  tools  of  a  mechanic  and  articles  of  necessity  in  household  fur- 
niture. It  is  said  regulations  of  this  description  have  always  been 
considered  in  every  civilized  community  as  properly  belonging  to 
the  remedy,  to  be  exercised  by  every  sovereignty  according  to  its 
own  views  of  policy  and  humanity."  And  in  a  former  case  {Bron- 
son  V.  Ki7izee,  1  How.  311),  Taney,  0.  J.,  said  the  same  thing,  add- 
ing that  "  It  must  reside  in  every  State  to  enable  it  to  secure  its 
citizens  from  unjust  and  harassing  litigation,  and  to  protect  them 
in  those  pursuits  which  are  necessary  to  the  existence  and  well  being 
of  every  community,"  And  in  Planters^  Bank  v.  Sharpe,  6  How. 
301,  Mr.  Justice  Woodbury,  in  delivering  the  opinion  of  the  United 
States  supreme  court,  enumerated  exemption  laws  among  the  exam- 
ples of  legislation  which  might  be  constitutionally  applied  to  exist- 
ing contracts.  The  purpose  of  our  legislation  being  to  secure  ita 
citizens  the  "necessaries  and  comforts"  of  life,  and  this  having 
been  decided  to  be  a  legitimate  jmi-pose,  and  paramount  to  all  debts, 
let  us  see  in  what  condition  our  people  would  be  if  our  homestead 
laws  are  declared  to  be  void.  Our  homestead  and  personal  pro]> 
crty  exemption  act  repeals  all  other  laws  upon  the  subject.     There- 
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fore  our  debtor  class  are  to  be  loft  without  any  exemption  whatever. 
Not  even  a  bed  or  a  crast.  Nor  is  there  any  relief  in  bankruptcy, 
because  a  large  portion  of  the  debtors  have  not  the  means  to  pay 
the  expenses,  nor  are  tlieir  debts  large  enough  to  bring  them  under 
the  bankrupt  law. 

And  furthermore,  the  late  amendment  to  the  bankrupt  law  allows 
Buch  exemptions  in  each  State  as  the  State  law  makes,  and  North 
Carolina  exempts  nothing. 

And  then  we  have  it  that  exemption  laws,  which  repeal  former 
and  larger  exemption  laws,  and  which  are  therefore  better  for  the 
creditor,  are  declared  void  because  they  are  too  large  and  impair 
contracts.  And  here  it  is  to  be  considered,  if  necessary  exemptions 
are  constitutional  and  unnecessary  ones  unconstitutional,  who  is  to 
judge  of  what  is  necessary  ?  It  would  seem  that  the  legislature  is 
the  proper  body.  Legislatures  have  heretofore  done  it,  and  the  leg- 
islature of  every  State  in  the  Union  has  done  it.  And  in  no  single 
case  has  a  court  ever  done  it.  The  nearest  a  court  has  ever  come  to 
it  is  in  the  Georgia  case,  in  which  the  court  says,  that  where  there 
was  an  c^^emption  of  $200  worth  of  land,  and  it  was  increased  to 
12,000,  the  ^'magnitude  of  the  increase''  was  palpable,  and  made 
it  void.  Suppose  this  case  :  A  widow  is  allowed  a  year's  support, 
say  1100,  and  the  legislature  alters  the  law  from  $100  to  $200, 
would  the  courts  undertake  to  say  that  it  was  unreasonable  or  unnec- 
essary, and  therefore  void  ?  If  from  $100  to  $1,000  it  would  be 
palpable.  Or  suppose  the  same  to  be  a  debtor.  I  suppose  the 
increase  would  have  to  be  striki7ig,  and  the  want  of  necessity  palpa- 
ble. It  would  be  verging*  on  the  ridiculous  to  say  that  the  supreme 
court  of  the  United  States,  or  any  other  court,  better  knows  the 
details  of  what  is  necessary  for  the  "comfort  and  support"  of  the 
citizens  of  North  Carolina  than  the  legislature  of  the  State,  or  that 
it  is  a  question  of  law,  unless  in  palpable  cases.  And  it  would  be 
inhumanity  to  say,  that  because  the  legislature  repealed  one  exemp- 
tion law  and  substituted  another  and  a  lesser  one,  therefore  the 
debtor  should  not  have  any  exemption  at  all.  And  this,  too,  at  a 
time  when,  owing  to  peculiar  circumstances,  probably  one-half  the 
debtor  class  are  owing  more  old  debts  than  they  can  pay.  Nor  is 
this  view  irrelevant,  because,  as  I  have  already  shown  in  the  quota 
tiona  from  the  United  States  supreme  court  decisions,  exemption 
laws  are  based  upon  "  policy  and  humanity ; "  and  they  do  not 
impair,  but  are  paramount  to  debts.     If  under  our  circumstances 
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our  people  are  to  be  left  without  any  exemptions,  the  policy  of 
christian  civilization  is  lost  sight  of,  and  we  might  almost  as  woU 
return  to  the  inhumanity  of  the  Twelve  Tables  of  the  Roman  Ibw  • 
**  If  the  debtor  be  insolvent  to  several  creditors,  let  his  body  be  ?ut 
in  pieces  on  the  third  market  day.  It  may  be  cut  into  more  oi 
fewer  pieces  vnth  impunity ;  or,  if  his  creditors  consent  to  it,  let 
him  be  sold  to  foi*eigners  beyond  the  Tiber."  Cooper's  Justinian, 
655,  App. 

This^  at  least,  might  not  involve  his  wife  and  children  in  his 
Buffering ;  and  besides,  as  long  as  the  creditor  chose  to  keep  him  in 
custody  under  the  Roman  law,  he  was  obliged  to  allow  him  a  ^' pound 
of  meal  a  day."  But,  if  our  exemptions  are  declared  void,  then 
both  the  debtor  and  his  family  go  without  even  his  ''pound  of 
meal." 

The  opinion  in  Hill  and  Eessler,  the  leading  case  in  our  court, 
was  prepared  with  care,  after  much  reflection  and  investigation ;  the 
conclusion  amved  at  was  against  my  former  impressions  and  preju- 
dices, and  against  my  pecuniary  interest,  but  I  was  satisfied  then, 
as  I  am  now,  that  the  decision  was  right.  And  it  will  be  upheld  as 
the  law  in  North  Carolina,  unless  and  until  the  supreme  court  of 
the  United  States  shall  decide  that  the  homestead  laws  of  North 
Carolina  are  void. 

There  is  no  error. 

JudgmetU  affirmed^ 


Whitehubst  v.  Oaskill. 

(69  N.  a  419.) 

Tax — $ale  of  mortgaged  premises  for — notice  to  mortgagee. 

The  mortgftgee,  being  the  legal  owner  of  the  land  mortgaged.  Is  the  person  to 
whom  notice  mast  be  given  by  the  sheriff  of  a  levy  and  sale  of  snch  land 
for  unpaid  taxes. 

■  

Civil  action  tried  before  Clarke,  J.,  at  June  term,  1873,  of  the 
superior  court  of  Carteret  county,  upon  the  facts  contained  in  the 
following  case  agreed : 

On  the  2d  February,  1858,  the  defendant,  A.  W.  Gaskill,  being 
Indebted  to  one  David  W.  Whitehurst  in  the  sum  of  $350,  executed 
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a  mortgage  of  certain  land  to  secure  the  payment  of  said  debt,  fire 
ynars  after  date,  at  which  time  the  mortgage  was  to  become  abso- 
lute. 

The  mortgage  was  registered  the  19th  of  February,  1859.  Gas- 
kill,  the  defendant  and  mortgagor,  remained  in  possession  (thoagh 
there  was  no  express  stipulation  in  the  deed  that  he  should  do  so), 
and  listed  the  lands  therein  conveyed  for  taxes  for  the  year  1870. 
The  taxes  not  being  paid,  the  sheriff  levied  on  it,  and  returning  his 
levy  according  to  law,  the  land  was  ordered  to  be  sold. 

The  levy  was  duly  made,  the  sheriff  complying  with  all  the  re- 
quirements of  the  law.  He  gave  the  required  notice  of  the  levy 
and  sale  to  Gaskill,  and  on  the  7th  day  of  January,  1871,  he  sold 
the  land  for  the  said  taxes,  when  the  defendant  Bobcxts  became 
the  purchaser,  taking  a  receipt  for  amount  of  taxes  and  costs,  de- 
scribing the  land,  etc.,  which  receipt  was  registered.  The  owner 
having  failed  to  redeem,  the  sheriff,  on  the  5th  of  February,  1872, 
executed  a  deed  for  said  land  to  Roberts,  which  was  also  registered 
the  18th  of  March,  1872. 

The  mortgagee,  David  W.  Whitehurst,  died  in  the  year  1865, 
leaving  a  will,  which  was  duly  proved,  and  in  which  he  devised  all 
his  lands  to  the  plaintiff  Sally,  for  life,  remainder  to  the  other 
plaintiffs,  except  John  M.  Perry,  who  qualified  as  administrator 
with  the  will  annexed  of  the  estate  of  said  David. 

No  notice  of  the  levy  on  the  land  or  of  the  day  of  sale  was  ever 
served  on  the  plaintiffs  by  the  sheriff  or  any  other  person. 

Upon  the  foregoing  facts,  his  honor  gave  judgment  of  foreclosure 
in  favor  of  plaintiffs,  and  directed  that  unless  the  defendants  should 
pay  the  said  sum  of  $350,  with  interest  thereon  from  the  2d  of 
February,  1858,  within  twenty  days  from  the  2d  day  of  June,  1873, 
the  clerk  should,  after  advertising  thirty  days,  expose  the  said  lands 
at  public  sale  at  the  court-house  in  Beaufort. 

From  this  judgment  defendants  appealed. 
< 

Hubbard,  for  appellants,  insisted  that  no  notice  to  the  plaintiffs 
was  necessary.  The  act  requiring  notice  to  be  given  is  merely 
directory ;  and  a  purchaser  at  a  sheriff's  sale  acquires  a  title  to  the 
land  sold,  even  though  the  sheriff  did  not  advertise.    1  Murph.  31 L 

Haughton,  contra,  relied  on  Taylor  v.  Allen,  69  N.  G.  346 , 
Potts  V.  Blachwell,  4  Jones'  Eq.;  Avery  v.  Rose,  4  Dev.  549  ;  Reg* 
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ister  T.  Bryan,  2  Hawkes,  17 ;  Oooley  on  Oonat  Km.  521,  and 
notes. 

Beade  J.  The  question  is  whether  the  plaintiff,  who  represents 
the  mortgagee,  was  entitled  to  notice  of  the  sale  of  the  land  for 
taxes.  The  statute  is  express,  that  notice  shall  be  given,  and  the 
only  question  is,  who  is  the  proper  person  to  be  notified  ? 

The  mortgagee  is  the  legal  owner  of  the  land,  and  has  a  sub* 
stantial  interest  in  it,  and  is  the  person  entitled  to  the  notice.  The 
sale  in  this  case  was  therefore  void,  and  the  plaintiff  was  entitled 
to  the  order  of  foreclosure  and  sale  made  below. 

The  taxes  were,  however,  a  charge  upon  the  land,  and  as  the 
defendant  Boberts  paid  off  the  taxes,  he  has  a  lien  upon  the  land 
for  the  amount  so  paid;  With  this  modification,  the  order  below 
is  affirmed. 

This  will  be  certified  that  further  proceedings  may  be  had  accord- 
ing to  law,  and  the  rights  of  the  parties  administered  according  to 
this  opinion. 

Neither  party  will  recover  costs  in  this  court,  but  each  party  will 
pay  his  own  costs. 

Judgment  accordingly. 


OooDSLL,  assignee,  v.  Exuh. 

Bankruptey  ^^jwriBdietion — UmUation  of  actions  by  astigneei. 

An  assignee  in  bankruptcy  maj  sue  or  be  sued  in  the  courts  of  the  Sti  te,  on 
claims  for  or  against  the  estate  of  the  bankrupt,  our  courts  having  concur- 
rent jurisdiction  with  the  U.  S.  courts  in  the  premises. 

A,  a  bankrupt,  brings  a  suit  in  his  own  name  a^lnst  B,  on  the  10th  daj  of 
September,  1870;  on  the  Uth  of  March,  1872,  A's  assignee  in  bankruptcy,  G» 
who  was  appointed  on  the  25th  of  February,  1869,  is  made  party  plaintiff  in 
the  suit  commenced  by  A.  Held,  that  the  right  of  action  against  B  accrued 
to  C,  the  assignee,  at  the  time  of  his  appointment,  and  that  the  two  yoars* 
limitation  in  the  bankrupt  act,  of  suits  by  assignees,  was  a  bar. 

OiYiL  AcnoK  tried  before  Touroee,  J.,  at  the  December  iena^ 
187S,  of  the  superior  court  of  Wayne  county. 
Vol.  XII.  —  83 
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The  summons  in  this  case  was  issued  by  Z.  L.  Thompson,  the 
then  plaintiff,  in  September,  1870,  who  in  his  complaint  alleged 
that  the  defendant  held  and  had  held  a  tract  of  land  in  tmst  for 
him  ever  since  May,  1868,  and  demanded  an  account  for  rents,  etc, 
and  also  a  conveyance  of  the  land. 

Defendant,  4th  February,  1871,  filed  his  answer  denying  the 
material  allegations  in  the  complaint,  and  charging  that  the  plain- 
tiff, Thompson,  had  been  adjudicated  a  bankrupt. 

On  the  6th  of  December,  1872,  a  replication  was  filed  admitting 
the  bankruptcy,  but  denying  the  statements  contained  in  the 
answer. 

At  the  trial  term,  December,  1872,  the  defendant  was  permitted 
to  file  an  amended  answer,  of  which  the  following  is  a  copy:  '^  And 
the  defendant,  by  way  of  amendment  to  his  answer,  alleges  that  the 
supposed  cause  of  action  of  the  plaintiff,  Daniel  Gogdell "  (who  had 
at  spring  term,  1872,. been  made  a  party  plaintiff)  ''assignee  in 
bankruptcy  of  the  said  Zadoc  L.  Thompson,  did  not  accrue  to  him, 
the  said  Daniel  Cogdell,  within  two  years  next  before  the  time,  at 
which  he,  the  said  Cogdell,  was  made  the  party  plaintiff  to  this 
action,  nor  within  two  years  before  the  bringing  of  the  same. 
Wherefore  defendant  demanded  judgment  for  costs,  etc. 

Thompson,  the  onginal  plaintiff,  was  adjudged  a  bankrupt, 
December  19,  1868,  but  has  not  yet  been  discharged.  The  regis- 
ter's deed  to  the  assignee,  Cogdell,  is  dated  25th  February,  1869, 
and  registered  in  the  register's  office  of  Wayne  county,  20th  Janu- 
ary, 1873. 

His  honor,  being  of  opinion  that  the  court  had  no  jurisdiction  of 
this  action,  and  the  same  was  barred  by  the  statute  of  limitations, 
directed  the  jury  so  to  find. 

Verdict  for  defendant.  Judgment  against  plaintiff  and  his  surety 
for  costs ;  from  which  judgment  plaintiff  appealed. 

Faircloth,  for  appellant. 

Smith  dt  Strong^  contra. 

Settle,  J.  This  action  was  originally  instituted  on  the  19th  of 
September,  1870,  by  one  Thompson,  who  had  been  adjudged  a 
bankrupt  on  the  29th  of  December,  1868,  but  has  not  yet  received 
hio  discharge.     He  alleges  that  the  defendant  has  held  a  tract  of 
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land  in  trust  for  him,  ever  since  May,  1868,  and  demands  an 
account,  and  payment  of  rents,  and  a  conTeyance  of  the  land,  etc. 

The  present  plaintiff  was  appointed  assignee  of  Thompson  on  the 
25th  of  February,  1869,  but  was  not  made  a  party  to  this  iction 
until  spring  term,  1872,  of  Wayne  superior  court,  being  March  tVe 
lUh,  of  that  year 

His  honor  being  of  opinion  that  the  court  had  no  jurisdiction  of 
this  action,  and  that  the  same  was  barred  by  the  statute  of  limita- 
tions, directed  a  verdict  to  bo  entered  in  favor  of  the  defendant, 
and  gave  judgment  against  the  plaintiff  for  costs. 

This  court  held  that  our  State  courts  have  jurisdiction  in  such 
cases.  Whiteridge  v,  Taylor,  66  N.  C.  273.  And  in  the  opinion 
of  the  circuit  court  of  the  United  States  for  the  district  of  North 
Carolina,  reported  in  appendix  to  66  N.  C.  714,  State  of  North 
Carolina  v.  Trustees  of  the  University  et  aL,  it  is  said:  "  We  agree 
that  the  only  jurisdiction  actually  conferred  by  that  act  is  with  dis- 
trict and  circuit  courts  of  the  United  States;  but  it  does  not  follow 
that  an  assignee  may  not  sue  or  be  sued  in  the  State  courts,  and  we 
think  that  an  assignee  may  sue  or  be  sued  in  the  State  courts. '^ 

But  the  second  section  of  the  bankrupt  act  declares  "  that  no 
suit  at  law  or  in  equity  shall,  in  any  case,  be  maintainable  by  or 
against  any  person  claiming  an  adverse  interest,  touching  the  pro[)- 
erty  and  rights  of  property  aforesaid,  in  any  court  whatsoevei, 
unless  the  same  shall  be  brought  within  two  years  from  the  time 
the  cause  of  action  accrued,  for  or  against  such  assignee.'' 

Ab  has  been  seen,  the  present  plaintiff  had  no  connection  with 
this  suit  until  more  than  two  years  had  elapsed  after  his  appoint- 
ment as  assignee,  when  his  right  of  action  accrued.  Did  the  amend- 
ment by  which  he  was  made  a  plaintiff  have  the  effect  to  relate 
back  and  make  him  the  plaintiff  ab  initio,  and  thereby  defeat  the 
statute  of  limitations  in  the  bankrupt  act ;  or  is  that  limitation  a 
bar  to  his  recovery  ? 

While  as  a  general  rule  every  court  has  ample  power  to  permit 
amendments  in  the  process  and  pleadings  of  any  suit  ponding 
before  it,  both  reason  and  authority  deny  the  power  where  the 
amendment  will  evade  or  defeat  the  operation  of  a  statute.  ''  No 
court  has  the  right  to  nullify  a  statute.''  Phillipse  v.  Higdon, 
Bnsbee,  380. 

In  Christmas  y.  Mitchell,  3  Ired.  Eq.  535,  an  amendment  was 
allowed   which  introduced  new  matter,  or  rather  a  new  charge 
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againBt  the  defendant,  to  wit:  It  sought  to  charge  him  with  the 

yalue  of  certain  negroes,  which  had  not  been  claimed  in  the  origi* 

nal  bill,  and  the  court  says,  '^  so  far  as  this  bill  seeks  relief  against 

Mitchell  on  account  of  these  slaves,  it  is  an  original  charge  brought 

against  him  for  the  first  time,  and  he  is  entitled,  as  to  the  statute 

of  limitations,  to  consider  it  an  original  bill." 

Tn  Miller  v.  Mclntyre,  6  Pet  61,  Mr.  Justice  McLean,  delivering 

the  opinion  of  the  court,  says:    ^^  Various  reasons  are  assigned 

against  the  operation  of  the  statute  in  this  case.     It  is  insisted  that 

the  amended  bill,  filed  in  1815,  by  which  the  defendants  were  made 

parties  to  the  bill,  has  relation  to  the  commencement  of  the  suit  in 

1808,  and  couBequently,  that  the  statute  cannot  bar,  as  its  limitation 

had  not  then  run.    Until  the  defendants  were  made  parties  to  the 

bill,  the  suit  cannot  be  considered  as  having  been  commenced 

against  them."    We  concur  with  his  honor,  who  tried  the  case  in 

the  superior  court,  that  the  plaintiff  is  barred  by  the  limitation  in 

the  bi^krupt  act 

Judgmsni  affirmed. 
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A  pnniamaj  note  given  to  an  Insni&nce  oompuiy,  and  otherwlie  n^gotiabli^ 
bore  on  ite  faee  the  words:  <*  On  policy  No.  88,886."  EM,  negotiable;  and 
this  although  the  policy  contained  a  proyision  for  the  aet-c^  of  notee  doe  In 
eaaeof  loes. 

OoNTBACT  on  three  promissory  notes  made  by  defendant  to  his 
own  order  and  indorsed  by  him  to  the  Columbian  Insoranee  Com- 
pany^ and  by  the  reoeiver  of  that  company  indorsed  to  the  plaintiff. 
The  following  was  the  form  of  one  of  the  notes,  and  the  others  were 
substantiaUy  like  it  except  in  amounts,  etc. : 

'<  $401.  Boston,  Decmber  23, 1864. 

**  Twelve  months  after  date  I  promise  to  pay  to  the  order  of 


Maurice  Gurry,  four  hundred  and  one  dollars,  for  Talue 
On  policy  No.  88,386.    Bg.  Stromness. 

"Maubigi  CUBBT." 

At  the  trial  in  the  superior  court,  before  Deyens,  J.,  it  appeared 
that  each  of  the  policies  mentioned  in  the  notes  contained  the  fol* 
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lowing  clause:  "In  case  of  loss,  such  loss  shall  bo  paid  in  siztj 
dajs  after  proof  and  adjustment  thereof ;  the  amount  of  the  pre- 
mium note,  if  unpaid,  and  all  sums  due  to  the  company  from  the 
insured,  when  such  loss  becomes  due,  being  first  deducted,  and  all 
sums  coming  due  being  first  paid  or  secured  to  the  satisfaction  of 
the  said  company,  they  discounting  interest  for  anticipating  pay- 
ment."   The  policies  contained  no  other  reference  to  the  notes. 

The  judge  ruled  that  the  notes  were  not  negotiable,  and  that  the 
plaintiff  could  not  maintain  this  action  in  his  own  name,  and 
directed  a  verdict  for  the  defendant,  which  was  returned.  The 
plaintiff  alleged  exceptions. 

<7.  Af,  Reed,  for  plaintiff,  besides  the  cases  cited  in  the  opinion, 
referred  to  Brill  v.  Crick,  1  M.  &  W.  232 ;  Wells  v.  BrigJiam,  6 
Gush.  6 ;  Hauesoullier  v.  Hartsinck,  7  T.  R.  733  ;  Shenton  v.  Jamss, 
5  Q.  B.  199 ;  Noxon  v.  De  Wolf,  10  Gray,  343  ;  Jury  v.  Barker,  EL, 
Bl.  &  El.  459 ;  Evans  v.  Bell,  20  Ala.  509  ;  Wise  v,  Charlton,  4 
Ad.  &  El.  786  ;  Fancouri  v.  Tliome,  9  Q.  B.  312 ;  Arnold  v.  Rock 
River  Valley  Union  R.  R.  Co.,  5  Duer,  207  ;  Hodges  v.  Shaler,  22 
N.  Y.  114 ;  Protection  Ins.  Co.  y.  BiU,  31  Conn.  534, 

L,  S.  Dahney,  for  defendant,  cited  Palnier  v.  Ward,  6  Gray, 
340;  American  Exchange  Bank  v.  Blanchard,  7  Allen,  333;  Carlos 
y.  Faficourt,  5  T.  B.  482;  Hill  v.  Halford^  2  B.  &  P.  413. 

Ghapicak,  G.  J.  The  body  of  each  note  contains  words  like 
these:  "On  policy  No.  33,386.  Bg.  Stromness.*'  Except  for 
these  words  the  notes  would  clearly  be  negotiable.  The  true  test 
of  the  negotiability  of  a  note  is  stated  by  Chief  Justice  Shaw  in 
Cota  y.  B%u)k,  7  Mete.  588.  To  make  it  negotiable  it  must  be  an 
undertaking  "  to  pay  the  amount  at  all  events  at  some  time  which 
must  certainly  come,  and  not  out  of  a  particular  fund  or  upon  a 
contingent  event."  The  words  quoted  in  those  notes  do  not  express 
any  contingency  as  to  the  payment  of  the  notes,  or  refer  to  any 
fund  out  of  which  they  are  to  be  paid,  but  appear  to  refer  to  the 
consideration  for  which  they  were  given.  Such  a  reference  may  be 
for  mere  convenience,  or  for  any  other  reason,  but  it  cannot  be 
interpreted  as  a  modification  of  the  promise.  Even  if  the  policy 
contains  a  provision  for  a  set-off  in  case  of  loss,'  this  does  not  make 
the  i):ayment  of  the  note  contingent  upon   the  happening  of  no 
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loBs;  for  the  language  referred  to  does  not  express  any  such  contin- 
gency. In  American  Ezchatige  Bank  y.  Bla?ichard,  7  Allen,  333, 
the  words  were  "subject  to  the  policy.''  In  Osgood  v.  Pearsons,  4 
Oray,  455,  they  expressed  a  condition  that  the  note  was  to  be  given 
up  to  the  maker  on  payment;  and  were  held  to  take  effect  accord- 
ing to  their  reasonable  interpretation.  Here  the  parties  omitted  to 
use  such  words  as  would  prevent  the  notes  from  being  negotiable. 
A  mere  reference  to  the  policy,  without  more,  does  not  affect  the 
negotiability  of  the  note.  Barker  v.  Valentine^  10  Gray,  341; 
Barker  v.  Parker,  id.  339. 

It  is  contended  that  the  indorsement  of  the  receivers  did  not 
confer  on  the  plaintiff  a  title  to  maintain  this  action;  but  the  case 
was  disposed  of  before  that  point  was  reached  and  it  is  not  before 
us.  When  it  shall  be  reached  in  the  course  of  a  new  trial,  one 
of  the  parties^  and  perhaps  both,  may  need  to  introduce  further 

evideiioe. 

ExceptionB  sustained. 
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OandiHofuU  icUe^  purchaser  from  vendee  ^estoppeL 

Plaintiff  Bold  a  chattel  to  G.  on  condition  that  it  shonld  remain  plaintUPs  nntil 
paid  for,  and  gave  him  a  receipted  bill  of  sale  therefor,  omitting,  at  Q/i 
reqneet,  any  statement  of  the  condition.  Defendant  bought  the  chattel  ol 
O.  without  notice  of  the  condition,  after  having  been  informed  by  plaintiff 
that  he  had  sold  it  to  0.,  and  after  having  seen  the  bill  of  sale,  bat  before  0. 
had  paid  plaintiff  for  it.  Held,  that  in  the  absence  of  fraud,  the  plaintiff  was 
not  estopped  to  claim  the  chattel  from  the  defendant. 

Bbplbyin  of  a  piano.  Trial  before  the  court,  without  a  jury, 
which  found  the  following  facts: 

The  plaintiff,  who  was  a  seller  of  pianos,  on  February  16,  1870^ 
■old  to  George  F.  Atwood  the  piano  replevied,  for  t600,  on  condi- 
tioE  that  it  should  remain  property  of  the  plaintiff  until  the  price 
was  paid.  Atwood,  upon  the  delivery  of  the  piano  to  him  on 
that  condition,  gave  the  plaintiff  his  promissory  note  as  follows: 
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•'1600.  Boston,  February  16,  1870.  Thirty  days  after  date,  I 
promise  to  pay  to  the  order  of  Frederick  Zuchtmann  six  hundred 
doUars,  yalue  received;  and  piano,  style  4,  No.  1988,  is  the  property 
of  Frederick  Zuchtmann  until  this  note  is  paid  in  fuU.  (George  F. 
At  wood."  This  note  remains  unpaid.  At  the  time  of  deliyering 
the  piano  to  Atwood,  the  plaintiff  gave  to  him  a  receipted  bill  of 
parcels  therefor,  from  which  any  statement  of  the  conditions  of  sale 
was  omitted  by  request  of  Atwood,  who  said  that  '^  he  wished  to 
show  the  bill  to  his  wife  and  to  a  friend,  to  satisfy  them  that  he  had 
paid  for  the  piano."  The  plaintiff,  on  inquiry  by  the  defendant's 
agent  sent  to  inquire  as  to  the  title,  made  a  declaration  to  the  agent 
that  he  had  sold  the  piano  to  Atwood,  of  which  the  defendant  was 
informed  before  the  loan  hereinafter  named  was  made.  The 
defendant  in  February,  1870,  lent  to  Atwood  1287.51,  and  receiyed 
from  Atwood  the  piano,  together  with  the  biU  from  the  plaintiff^ 
without  notice,  express  or  implied,  of  the  condition  of  sale  of  it  by 
the  plaintiff  to  Atwood,  who  exhibited  to  the  defendant,  in  nego- 
tiating for  the  loan,  the  bill  given  to  him  by  the  plaintiff,  as  evi- 
dence of  his  absolute  title  to  the  piano. 

Upon  these  facts  the  judge  ruled  £hat  the  plaintiff  was  entitled 
to  the  possession  of  the  piano,  as  against  the  defendant,  and  found 
for  the  plaintiff,  with  nominal  damages.  The  defendant  alleged 
exceptions. 

/.  J.  Cutter,  for  defendant. 

C.  8.  Lincoln,  for  plaintiff. 

Colt,  J.  Jury  trial  was  waived,  and  the  findings  of  the  judge 
on  all  matters  of  fact  are  conclusive.  He  finds  that  the  sale  of  the 
piano  was  upon  express  condition  that  the  property  in  it  should 
remain  in  the  plaintiff  until  paid  for,  and  that  this  condition  had 
never  been  complied  with.  The  other  facts  reported  do  not  neces^ 
sarily  make  out  an  estoppel,  or  prevent  the  plaintiff  from  asserting 
his  title  as  against  this  defendant.  There  is  no  fraud  found,  nor  is 
it  found  that  the  bill  of  parcels  was  given,  or  the  statement,  that  he 
had  sold  the  piano  to  Atwood,  made  by  the  plaintiff,  with  any 
knowledge  or  reasonable  cause  to  believe  that  they  were  to  be  acted 
upon  by  anybody,  or  that  the  statement  was  to  one  who  was  sent  as 
an  agent  by  the  defendant  to  inquire,  or  was  intended  to  deceive  by 
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giving  Atwood  a  false  credit.  In  the  language  of  Mr.  Jastice 
Curtis  "to  constitute  such  an  estoppel,  a  party  must  have,  design- 
edly, made  an  admission  inconsistent  with  the  defense  or  claim 
which  he  proposes  to  set  up,  and  another  party  have,  with  his 
knowledge  and  consent,  so  acted  on  that  admission  that  he  will  be 
injured  by  allowing  the  admission  to  be  disproved.'*  Hawes  v.  Mar^ 
cMnty  1  Curtis'  C.  C.  136,  144;  AudenrUd  v.  £ettelei/,  5  Allen,  382; 
Turner  v.  Coffin,  12  id.  401. 

The  case  of  Cornish  v.  Abington,  6  H.  &  N.  649,  cited  by  the 
defendant,  is  not  in  conflict  with  this.  It  was  an  action  for  goods 
sold  and  delivered.  There  was  evidence  that  a  prior  account  in  the 
same  business  had  been  made  out  to  the  defendant  and  paid  by  him, 
and  that  other  invoices  of  goods  supplied  had  been  sent  to  him, 
charging  him  with  the  price,  to  which  no  objection  whs  made  by 
him  to  the  plaintiff.  The  jury  found  that,  from  the  manner  in 
which  the  defendant  had  acted,  the  plaintiff  believed  he  was  selling 
the  goods  to  him;  and  judgment  was  for  the  plaintiff  on  the  ground 
that  the  defendant  had  so  conducted  himself  that  the  plaintiff  had 
the  right  reasonably  to  infer  the  existence  of  an  agreement  or 
license,  and  to  act  upon  such  inference,  although  the  defendant  did 
not  so  intend;  the  principle  being  that  a  party  to  an  alleged  con- 
tract cannot  escape  the  natural  and  reasonable  interpretation  of  the 
language  used  or  the  acts  done  by  him,  by  showing  that  the  lan- 
guage was  used  or  the  acts  done  with  a  different  and  undisclosed 
intent     Wright  v.  Willis,  2  Allen,  191;  Chit,  Cont  (5th  Am. 

ed.)74. 

Bxaptions  overruled. 


BUSSELL  v.   AnKABLB. 

(100  JfaM.n.) 

PartnerMp  "-^band  ngned  by  one  paHner^turet^. 

In  a  bond  given  for  the  parpose  of  obtaining  a  dissolation  of  an  attachment  of 
partnenhlp  property,  both  partners  were  named  as  prindpals,  bat  the  bond 
was  executed  hj  only  one  of  them,  in  the  name  of  the  firm.  Udd,  that  it 
oonld  not  be  enforced  against  a  surety  without  proof  of  the  assent  of  the 
other  partner  to  its  execution.  —  Wells,  J.,  dissenting. 

The  sureties  to  a  bond  are  not  holden  if  tlie  instrument  is  not  executed  bj  the 
person  whose  name  is  stated  as  the  principal  therein 
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Contract  against  John  F.  Aunablc,  one  of  the  sureties  to  a  bond 
executed  under  a  statute  to  obtain  the  dissolution  of  an  attachment 
on  the  copartnersliip  property  of  Erastus  Dennett  and  Charles  R. 
Pottle,  copartners  under  the  firm  name  of  Dennett  &  Pottle.  The 
oond  contained  the  names  of  Erastus  Dennett  and  Charles  B.  Pottle 
%s  principals,  and  of  George  M.  Stevens  and  John  F.  Annable,  as 
sureties,  and  was  executed  under  seal,  on  behalf  of  the  principals, 
by  one  of  them  in  the  firm  name. 

The  declaration  alleged  that  the  plaintiff,  at  said  October  ternu 
1869,  of  the  superior  court,  duly  entered  the  action  named  in  the 
bond,  and  such  proceedings  were  had  therein  that  he  obtained 
judgment  against  said  Dennett  &  Pottle  at  April  term,  1870,  for 
1110  damages  and  121.49  costs,  and  no  part  of  said  judgment  had 
been  paid,  though  the  defendant  had  often  been  requested  to  pay 
the  same,  and  the  defendant  owed  him  the  amount  of  said  judg- 
ment and  the  costs  subsequently  accrued  thereon.  The  answer 
denied  each  and  every  allegation  of  the  plaintiff. 

Trial  in  the  superior  court  before  Scuddeb,  J.,  who  by  consent 
of  the  parties  reported  the  following  case  before  verdict:  '^This 
was  an  action  on  a  bond,  of  which  a  copy  is  annexed.  It  appeared 
that  Erastus  Dennett  and  Charles  R  Pottle  were  copartners,  under 
the  firm  name  of  Dennett  &  Pottle,  and  that  the  execution  of  the 
bond,  as  to  the  principal,  was  by  one  of  them.  It  was  contended 
by  the  defendant  that  the  bond  was  void  upon  its  face;  also  that 
there  was  no  legal  execution  of  it  by  the  principals,  and  therefore 
it  was  void  as  to  the  defendant.  If  these  objections  are  valid,  then 
judgment  is  to  be  for  the  defendant;  if  invalid,  then  judgment  for 
the  plaintiff  for  1138.83,  with  interest  from  June  24, 1870,  being 
the  date  of  original  judgment  and  costs.  The  officer's  return  on 
the  original  writ  and  judgment  may  be  referred  to.  The  execution 
of  the  bond  by  the  defendant  was  admitted.*'  The  return  of  the 
officer,  thus  referred  to,  certified  that  the  property  attached  by 
him,  for  dissolution  of  which  attachment  the  bond  was  given,  was 
property  of  Dennett  &  Pottle,  and  that  he  took  the  bond  '^of  said 
Dennett  &  Pottle,  with  George  M.  Stevens  and  John  F.  Annable 
as  sureties*'' 

«/l  A  Abbott,  for  plaintiff. 

0.  0,  Read,  for  defendant 
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Amks,  J.  It  is  well  settled  that  one  partner  caimot  bind  hia 
associates  bj  affixing  his  signaturc,  in  the  name  and  style  of  the 
llrm^  to  an  instrument  under  seal.  To  make  such  a  transaction 
binding,  it  must  appear  that  there  was  either  a  previous  authority, 
or  a  subsequent  ratification  on  the  part  of  the  other  partners, 
adopting  the  signature  as  binding  upon  them.  Cody  v.  Shepherd, 
11  Pick.  400;  Van  Deusen  v.  Blum,  18  id.  il2^\  Swan  v.  Stedman, 
4  Mete.  548;  Dillon  v.  Brown,  11  Gray,  179.  The  report  in  this 
case  presents  no  evidence  of  any  previous  authority  or  subsequent 
ratification,  and  it  follows  that  the  bond  is  not  so  executed  as  to 
bind  the  members  of  the  firm. 

The  bond  purports  to  be  the  joint  and  several  contract  of  certain 
persons  named  therein  as  principals,  and  the  defendant  and  George 
M.  Steyens  as  sureties.  The  defendant's  undertaking  is  only  that 
the  principal  obligors  shall  fulfill  the  obligation  which  by  the  terms 
of  the  bond  they  have  assumed.  But  if  the  bond  was  not  binding 
upon  both  Dennett  and  Pottle  (as  it  was  not,  for  want  of  due  and 
proper  execution  of  the  instrument  on  their  part),  they  assumed  no 
obligation,  and  it  was  not  binding  upon  the  sureties.  It  was  essen- 
tial to  the  bond  that  the  principals  should  be  parties  to  it;  it  is 
recited  that  they  are  so,  and  the  instrument  is  incomplete  and  void 
without  their  signature.  The  remedy  of  sureties  against  their 
principals  might  be  greatly  embarrassed,  if  such  an  instrument  as 
this  should  be  held  binding.  There  is  nothing  to  estop  any  mem- 
ber of  the  firm,  who  did  not  sign  it,  from  denying  that  he  was  a 
party  to  it,  and  it  was  no  part  of  the  defendant's  contract  that  he 
should  be  surety  for  one  member  of  the  firm,  and  not  for  both. 
The  instrument  is  incomplete  without  the  signature  of  each  part- 
ner, or  proof  that  the  signature  affixed  had  the  assent  and  sanction 
of  each  of  them.  The  sureties  on  a  bond  are  not  holden,  if  the 
instrument;  is  not  executed  by  the  person  whose  name  is  stated  aa 
the  principal  therein.  It  should  be  executed  by  all  the  intended 
parties.  Bean  v.  Parker,  17  Mass.  591;  Wood  t.  Washburn,  2 
Pick.  24. 

The  instrument,  being  found  incapable  of  taking  effect  as  a 
specialty,  cannot  operate  as  a  simple  contract.  Cases  have  indeed 
arisen  in  which  a  bond,  duly  executed,  expressing  a  contract  which 
the  parties  had  a  right  to  make,  has  been  held  to  be  valid  at  com« 
mon  law,  although  not  made  with  the  formalities,  or  executed  in 
the  mode,  provided  by  a  statute  under  which  it  purports  to  have 
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been  given.  See  Sweetser  v.  Hay,  2  Gray,  49,  and  cases  there 
cited.  But  we  find  no  case  in  which  it  has  been  held  that  a  written 
ir  jtrument,  purporting  to  be  a  specialty,  and  plainly  intended  by 
iiie  parties  to  have  all  the  incidents  and  characteristics  of  a  bond  in 
the  strict  and  technical  sense  of  that  word,  has  ever  been  trans- 
muted by  the  court  into  a  simple  contract,  for  the  reason  that  it 
has  not  been  properly  executed  to  take  effect  as  a  contract  under 
seal. 

It  is  therefore  held,  by  a  majority  of  the  court,  that  there  should 
be  judgment  for  the  defendant. 

Wells,  J.,  dissenting.  I  am  unwilling  to  agree  that  judgment 
shall  be  ordered  for  the  defendant  upon  the  report  in  this  case.  I 
fear  that  such  a  result  will  be  a  denial  of  justice  to  the  plaintiff,  in 
consequence  of  an  imperfect  disclosure  of  the  facts  of  the  case  in 
the  court  below,  and  an  insufficient  consideration  as  to  the  real 
questions  of  law  involved.  It  is  a  mischief  to  which  parties  are 
always  exposed  under  the  recent  provision  of  law  allowing  such 
reports  before  verdict  in  the  superior  court,  and  without  trial  there. 
A  full  trial  of  the  facts  in  the  first  instance  will  often  obviate  the 
necessity  of  any  report;  and  will  best  develop  the  real  questions  of 
law  that  are  important  for  the  decision  of  the  case.  If,  however, 
'Counsel  consent  to  a  report  without  such  previous  investigation  and 
consideration  of  the  facts  upon  which  the  rights  of  their  clients 
depend,  this  court  can  only  determine  the  case  upon  what  is  pre- 
sented; and  if  the  facts  are  imperfectly  or  insufficiently  stated,  the 
party  having  the  burden  of  proof  in  that  particular  must  fail. 

In  the  present  case,  the  bond  may  be  good  as  against  both  Den- 
nett and  Pottle.  Its  execution  in  the  partnership  name  by  one  of 
them  would  be  good  against  both  if  with  the  authority  or  assent  of 
the  other,  or  if  subsequently  ratified  or  assented  to  by  him.  Such 
assent  may  be  proved  by  admissions,  or  inferred  from  the  acts  oi 
conduct  of  the  other  partner,  at  any  time.  Cody  v.  Sfiepherd,  11 
Pick.  400;  Swan  v.  Stedman,  4  Mete.  548;  McIrUyre  v.  Park,  11 
Gray,  102.  But,  under  the  general  denial  in  the  answer,  the  bur- 
den was  upon  the  plaintiff  to  prove  such  assent.  No  such  fact  is 
stated  in  the  report,  and  it  cannot  be  inferred  from  what  is  stated. 
If  the  plaintiff's  right  of  action  depends  upon  proof  of  a  bond  yalid 
against  both  partners,  he  must  fail  for  this  reason. 

This  suit,  however,  is  against  the  surety  alone.  Execution  of  the 
bond  by  him  is  admitted.    There  is  a  principal  obligor  legally  bound; 
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oecause  upon  the  face  of  the  bond,  and  the  statements  of  the 
report,  the  partner  who  signed  the  bond  is  bound  tliereby.  Van 
DemeriY.  Blum,  18  Pick.  220;  DiJJon  t.  Brown,  11  Gray,  179.  It 
does  not  appear,  and  is  not  alleged  in  the  answer,  that  the  defend- 
ant was  misled  in  regard  to  the  execution  by  the  principal;  or  that 
he  had  any  reason  to  suppose  that  the  instrument  was  to  be  executed 
othei'wise  than  as  stated  in  the  report,  and  as  appears  on  its  face; 
or  that  it  was  not  understood  and  intended  by  the  defendant  that 
it  should  be  delivered  in  the  form  in  which  it  now  appears.  It  may 
fairly  be  presumed  that  the  signatures  were  attached  in  the  order 
in  which  they  stand  upon  the  paper.  If  so,  the  defendant  knew 
that  the  signature  of  the  principals  was  written  by  one  of  them 
only.  If  he  signed  it,  or  consented  to  its  delivery,  with  knowledge 
of  the  mode  in  which  it  was  executed  in  behalf  of  the  principals, 
he  is  bound  by  it.  A  party  to  a  sealed  instrument  may  be  held 
bound  by  it,  notwithstanding  the  fact  that  some  of  the  persons  who 
are,  by  the  form  of  the  instrument,  parties  to  it,  have  not  executed 
it.  Cutter  v.  Whitteniore,  10  Mass.  442;  Adams  v.  Bean,  12  id. 
137;  Uerrick  v,  Johnson,  11  Mete.  26;  Kendall  v.  Karland,  5  Cush. 
74.     The  case  of  Adams  v.  Bean  is  especially  in  point. 

Even  if  it  should  be  held  that  the  burden  is  upon  the  plaintiflf 
to  show  that  the  defendant  delivered  or  consented  to  the  delive.7 
of  the  bond  under  such  circumstances  as  to  bind  him,  notwith- 
standing its  invalidity  to  bind  both  partners;  yet  this  aspect  of  the 
case  does  not  appear  to  have  been  presented  in  the  court  below,  or 
to  have  been  considered  in  drawing  up  the  report  The  point  pre- 
sented arises  upon  the  objection  "  that  there  was  no  legal  execution 
of  it  by  the  principals,  and  therefore  it  was  void  as  to  the  defend- 
ant." This  objection  is  sustained  only  by  the  fact  stated,  that  it 
was  executed  in  the  partnership  name  by  one  of  them  only. 
As  the  legal  result  contended  for  does  not  follow  conclusively  from 
the  facts  stated  in  the  report,  but  depends  upon  other  facts  not 
alleged  and  apparently  not  considered,  it  seems  to  me  that  the 
proper  order  in  the  case  would  be,  that  the  report  be  discharged, 
and  the  case  stand  for  trial  upon  the  facts.  The  plaintiff's  claim  ia 
a  meritorious  one,  and  he  ought  not  to  be  defeated  of  his  remedy 
upon  any  mere  technicality.  If  in  fact  the  defendant  consented  to 
the  delivery  of  this  bond  knowing  that  it  was  signed  by  one  of  tha 
principals  without  authority  from  the  other,  it  seems  to  me  that  1: 
would  be  allowing  a  technicality  to  prevail  over  substantial  justice, 
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to  permit  this  defense  to  succeed  without  further  opportunity  to 
prove  the  facts.  I  do  not  think  the  report  requires  that  we  should 
hold  the  plaintiff  thus  strictly. 

There  is  another  view  of  the  case  which  leads  to  the  same  result. 
Even  if  the  hond  is  not  so  executed  as  to  be  valid  under  the 
statute,  it  may  nevertheless  operate  as  a  voluntary  agreement, 
independently  of  the  statute.  Sweelzer  v.  Hat/,  2  Oray,  49 ;  Wendell 
V.  Fletnitig,  8  id-  613  ;  Bank  of  Brighton  v.  Smithy  5  Allen, 
413.  As  such,  it  does  not  require  a  seal.  And  if  it  cannot  operate 
as  a  sealed  instrument  to  bind  the  partnership,  it  may  still  be  con- 
strued  as  the  contract  of  the  partnership,  according  to  its  tenor, 
having  the  force  of  a  simple  or  unsealed  agreement.  Tapley  v. 
Butterjieldy  1  Mete.  515. 

This  agreement  was  sufficiently  within  the  scope  of  the  partner- 
ship business  to  enable  one  partner  to  contract  for  the  finn.  It 
related  exclusively  to  partnership  interests ;  undertaking  to  pay  a 
partnership  debt  when  ascertained  by  a  judgment,  and  securing  a 
release  of  partnership  property  from  attachment,  and  its  surrender 
to  the  firm.  This  also  furnished  the  consideration.  The  con- 
ditional form  of  the  agreement  does  not  prevent  its  operation  as  a 
simple  contract  on  the  part  of  the  principals.  It  is  joint  and  sev- 
eial  therefore.  The  fact  that  it  is  well  executed  by  the  defendant 
as  ft  sealed  instrument  does  not  prevent  a  recovery  against  him 
upon  his  contract.  He  cannot  defend  upon  the  ground  that  the 
obligation  of  the  principals  under  the  same  instrument  is  of  a 
different  quality  or  degree  and  requiring  the  application  of  some- 
what different  rules  in  its  enforcement  against  them.  If  the  bond 
were  invalid  against  the  principal  by  reason  only  of  infancy  or 
coverture,  the  surety  would  still  be  held.  Herrick  v.  Johnson^  11 
Mete.  26,  31. 

The  case  of  Herrick  v.  Johnson  is  especially  in  point,  and  apparent!; 
Bustiiins  the  position  now  sought  to  be  maintained.  In  that  case, 
the  defendant  was  held  in  debt  upon  a  sealed  indenture  of  three 
parts,  although  the  indenture  had  not  been  executed  by  the  third 
party,  who  was  the  principal  for  the  performance  of  whose  contract 
in  part  the  defendant  became  bound.  The  decision  was  placed 
upon  the  ground  that  a  complete  contract,  independent  of  the 
indenture  which  was  made  to  secure  its  performance,  was  recited  in 
the  indenture,  and  the  defendant  was  thereby  estopped  to  deny  that 
the  contract  on  the  part  of  the  principal,  as  recited,  did  in  fact 
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eziflt  The  dissenting  opinion  of  Chief  Justice  Shaw  does  not,  in 
my  view,  conflict  with,  but  rather  sustains  the  positions  which  I 
hayc  endeavored  to  maintain  in  this  case. 

Upon  either  aspect  of  the  case,  and  as  a  result  either  of  authority 
or  of  correct  legal  reasoning,  I  do  not  think  it  follows  that  a  bond 
is  void  against  a  surety,  who  admits  its  execution,  and  neither 
alleges  nor  proves  any  ground  of  avoidance,  except  that  it  appears 
to  have  been  executed  in  the  partnership  name  by  one  of  two  partners 
named  as  principals,  without  evidence  of  authority  or  legal  assent 
from  the  other  partner ;  it  being  a  transaction  proper  for  the  pro- 
tection of  the  interests  of  the  copartnership.  I  say  it  does  not 
follow,  because,  as  a  legal  proposition,  it  depends  upon  other  facts 
which  are  neither  stated  nor  denied. 

When  a  report  or  agreed  statement  fails  to  cover  all  the  facts 
necessary  for  a  conclusive  determination  of  the  legal  question 
sought  to  be  presented,  it  is  not  a  proper  case  for  an  order  of  final 
judgment 

Judgment  far  the  defendant. 


Campbell  v.  Dearborn. 

(lOBMaacUO.) 

Mcfiga^^^hetk  a  deed  abiohOs  teiU  be  treated  cu ^  Pfneer  ef  eeuri  efepiUif'^ 

Parol  evidence. 

Plaintiff  bought  land  with  money  borrowed  from  the  defendant,  and  then 
convejed  it  to  defendant  hj  deed  absolute ;  but  both  parties  understood  that 
the  oonvejance  was  intended  as  security  for  the  loan.  ITeld^  that  on  parol 
proof  of  theee  facts  plaintiff  was  entitled  to  maintain  a  bill  in  equity  to 
redeem  the  land  as  from  a  mortgage. 

Bill  in  equity  to  compel  a  reconveyance  of  land  to  plaintiff  by 
defendant.  The  bill  alleged  in  substance  that  on  June  11,  1866, 
plain tifF  agreed  with  one  Tirrill  for  the  purchase  by  him  (plaintiff) 
of  the  land  in  question,  and  at  the  same  time  Tirrill  gave  a  bond 
to  convey  the  land  at  any  time  within  three  years  upon  payment  of 
15,500  ;  that  since  taking  the  bond  the  plaintiff  had  occupied  the 


072  MASSACHUSETTS, 


C&mpbell  ▼.  Dearborn. 


land  ;  that  before  the  expiration  of  the  said  three  years  plaintiff 
made  arrangements  with  one  Walker  to  borrow  the  said  sum  of 
15,500  in  order  to  tender  it  to  said  Tirrill  within  the  time  fixed,  and 
to  secure  performance  of  his  obligation  to  convey  ;  that  not  getting 
the  money  from  Walker,  the  defendant,  on  the  11th  of  June,  1869, 
voluntarily  offered  to  lend  to  the  plaintiff  the  required  amount,  and 
the  plaintiff  accepted  the  offer  as  an  act  of  friendship,  as  he  sup- 
posed ;  that  the  defendant  and  plaintiff  went  immediately  to  Tirrill 
and  tendered  to  him  said  sum  of  15,500,  and  Tirrill  thereupon 
delivered  to  the  plaintiff  his  deed  of  the  land  in  fee  simple,  in  com- 
pliance with  the  bond,  which  deed  was  dated  May  21,  and  was 
acknowledged  before  the  defendant  as  a  justice  of  the  peace  on  said 
June  11,  1869  ;  that  thereupon  the  defendant  suggested  to  the 
plaintiff  that  he  ought  to  be  secured  for  his  loan  in  some  way,  and 
proposed  that  they  should  go  to  the  defendant's  attorney,  to  have 
the  necessary  papers  prepared ;  that  they  thereupon  went  to  the 
attorney's  office,  where  the  defendant  and  the  attorney  consulted 
together  privately,  and,  without  consulting  the  plaintiff,  an  instru- 
ment was  drawn,  and  handed  to  him  to  sign,  which  upon  reading 
he  found  to  be  drawn  to  convey  the  land  in  fee  simple  to  the 
defendant ;  that  the  plaintiff  objected  to  this  form  of  conveyance, 
and  desired  to  have  a  mortgage  drawn  instead,  but  was  assured  by 
both  the  attorney  and  the  defendant  that  the  instrument  prepared 
would  have  the  same  effect ;  that,  being  ignorant  of  the  legal  effect 
of  said  instrument  made  under  such  circumstances,  and  relying  on 
the  statements  of  the  attorney  and  the  defendant,  he  on  said  June 
11  executed  and  delivered  said  deed  to  the  defendant ;  and  that  it 
was  recorded  in  the  registry  of  deeds  at  the  same  time  with  TirrilFs 
deed. 

The  bill  also  alleged  that  the  plaintiff  believed  that  the  loan  was 
to  be  temporary  and  was  prompted  by  kindness;  that  he  had  ten- 
dered the  sum  borrowed  to  defendant  with  interest  and  demanded 
a  reconveyance  to  him,  but  that  defendant  had  refused  the  tender 
and  to  execute  a  deed  of  reconveyance, 

Tlie  prayer  was  "  that  the  plaintiff  may  have  proper  relief  in  the 
premises  ;  that  an  account  may  be  taken  of  what,  if  any  thing,  ia 
due  to  the  defendant  for  principal  and  interest  on  said  loan ;  that 
the  plaintiff  may  be  permitted  to  redeem  the  land,  he  being  ready 
and  willing,  and  hereby  offering,  to  pay  what,  if  any  thing,  shall 
appear  to  be  due  in  respect  to  said  loan  and  interest  accnied  :  and 


JANUARY  TERM,  1872.  673 

Ounpbell  ▼.  Dewboin. 

that  the  defendant  may  be  decreed  to  convey  the  land  to  the  plain- 
tiff in  fee,  free  from  all  incumbrances  made  by  him  or  any 
person  claiming  under  him,  and  may  be  restrained  from  making 
any  sale  or  conveyance  thereof  to  any  person  or  persons  pending 
this  bill.*' 

The  defendant,  in  his  answer,  denied  that  the  money  was  a  loan 
to  plaintiff,  but  alleged  that  '^  the  defendant  agreed  to  pay  Tirrill 
the  said  sum  of  $5,500  for  the  premises  described  in  the  bill,  pro- 
vided the  title  to  said  premises  should  stand  in  the  defendant's 
name;"  that  the  premises  were  conveyed  to  defendant  for  his  own 
use  and  benefit,  and  that  the  title,  both  legal  and  equitable,  were  in 
him. 

The  plaintiff  filed  a  general  replication,  and  the  case  was  heard 
by  Colt,  J.,  who  made  the  following  report  thereof: 

**  The  plaintiff  was  the  only  witness  in  support  of  his  case,  and 
testified  substantially  to  the  facts  stated  in  the  bill.  The  defend- 
ant testified  in  substance  to  the  facts  stated  in  his  answer,  and  was 
confirmed  in  the  main  part  of  his  evidence  by  the  testimony  of  the 
attorney  who  prepared  the  deed  from  the  plaintiff  to  him,  but  who 
also  testified  more  fully  to  what  was  said  between  the  parties  at  his 
office  at  the  time  the  deed  was  executed.  The  witnesses  appeared 
to  me  to  be  equally  entitled  to  credit. 

*^  I  find  as  a  fact,  that  the  deed  to  the  defendant  was  executed  by 
the  plaintiff  intelligently,  and  not  by  accident  or  mistake;  and  that 
no  fraud  was  practiced  to  procure  its  execution,  other  than  may  be 
inferred,  if  any,  from  the  facts  testified  to  and  here  found  by  me. 
I  find,  from  all  the  circumstances  surrounding  the  transaction,  and 
from  the  acts  and  declarations  of  the  parties  at  the  time,  that  the 
plaintiff  believed,  and  had  reason  to  believe,  that  the  payment  made 
to  Tirrill  was  made  to  prevent  a  forfeiture  of  the  plaintiff's  rights 
under  the  contract,  as  a  friendly  act  on  the  part  of  the  defendant, 
with  a  view  to  give  him  further  time  to  raise  the  money  due 
thereon,  and  that  the  defendant  would  within  a  few  days,  on  being 
repaid  the  purchase-money  and  a  compensation  for  his  trouble, 
reconvey  the  same  to  him.  It  appeared  that  no  definite  time  was 
named  for  the  repayment,  and  no  definite  amount  was  fixed  as  com- 
pensation; and  that  the  defendant  refused  to  take  a  mortgage 
instead  of  an  absolute  deed,  insisting  upon  the  ownership  of  the 
property,  and  the  right  to  charge  what  he  had  a  min  1  to  for  hia 
iervices,  in  case  he  should  reconvey. 
Vol.  Xn.  —  86 
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"I  report  the  case  for  the  consideration  of  the  full  court,  such 
order  or  decree  to  be  entered  as  law  and  justice  may  roquirOi^'' 

(7.  A.  SofMrbff,  0.  B.  Bigekno  and  8.  C.  Darling^  for  plafn^iff. 

W.  &  Gardner,  for  defendant 

Wblls,  J.  Regarding  the  money  paid  to  Tirrill  for  the  land  as 
the  money  of  the  plaintiff,  by  loan  from  the  defendant,  there  is  still 
no  resulting  trust  in  fayor  of  the  plaintiff  arising  from  the  whole 
transaction.  A  deed  was  taken  to  the  plaintiff,  according  to  his 
equitable  interest,  and  he  thereupon  conyeyed  to  the  defendant  by 
his  own  deed.  The  recitals  and  coyenants  of  that  deed  preclude 
him  from  setting  up  any  trusts  by  implication,  against  its  express 
ternuu  Blodgeti  y.  Hildrethy  103  Mass.  484.  His  agreement  with 
the  defendant  for  a  reconyeyance  cannot  be  enforced  as  a  contract 
for  an  interest  in  lands.  Oen.  Stat,  chap.  105,  §  1.  Nor  will  it 
create  an  express  trust.  Id.,  chap.  100,  §  19.  The  question,  then, 
is,  can  the  deed  be  conyerted  into  a  mortgage,  or  impeached  and 
set  aside,  or  its  oi)eration  restricted,  upon  any  ground  properly  oog* 
nizable  in  a  court  of  chancery? 

This  question  was  somewhat  discussed,  though  not  decided,  in 
Newton  y.  Fayy  10  Allen,  505.  Some  suggestions  were  made  as 
to  the  bearing  of  the  statute  of  frauds  upon  it,  in  Glass  y.  iTuZ- 
lert,  102  Mass.  24.  For  the  reasons  there  suggested,  we  do  not 
regard  the  statute  of  frauds  as  interposing  any  insuperable  obstacle 
to  the  granting  of  relief  in  such  a  case ;  because  relief,  if  granted, 
is  attained  by  setting  aside  the  deed ;  and  parol  eyidence  is  ayailed 
of  to  establish  the  equitable  grounds  for  impeaching  tiiat  instru- 
ment, and  not  for  the  purpose  of  setting  up  some  other  or  different 
contract  to  be  substituted  in  its  place.  If  proper  grounds  exist 
and  are  shown  for  defeating  the  deed,  the  equities  between  the 
parties  will  be  adjusted  according  to  the  nature  of  the  transaction 
and  the  facts  and  circumstances  of  the  case,  among  which  may  be 
included  the  real  agreement  It  does  not  yiolate  the  statute  of 
frauds,  to  admit  parol  eyidence  of  the  real  agreement,  as  an  ele- 
ment in  the  proof  of  fraud  or  other  yice  in  the  transaction,  which 
is  relied  on  to  defeat  the  written  instrument 

What  will  justify  a  court  of  chancery  in  setting  aside  a  formd 
deed,  and  giying  the  grantor  an  opportunity  to  redeem  the  land« 
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on  the  gronnd  that  it  was  conveyed  only  for  secnrity,  although  no 
defeasance  was  taken,  is  a  question  of  great  difficulty,  and  one 
upon  which  there  exists  a  considerable  diyersiiy  of  adjudication, 
as  well  as  of  opinion.  In  Story's  Eq.,  §  1018,  it  is  stated  in  general 
terms  to  be  '^  fraud,  accident  and  mistake. '^  In  4  Kent's  Gom.  (6th 
ed.)  142,  143,  it  is  laid  down  that  ^' parol  eyidence  is  admissible  in 
equity,  to  show  that  an  absolute  deed  was  intended  as  a  mortgage, 
and  that  the  defeasance  was  omitted  or  destroyed  by  fraud,  surprise 
or  mistake.'' 

''  It  is  determined,  on  the  statute  of  frauds,  that,  if  a  mortgage 
is  intended  by  an  absolute  conyeyance  in  one  deed  and  a  defeasance 
making  it  redeemable  in  another,  the  first  is  executed,  and  the 
party  goes  away  with  the  defeasance,  that  is  not  within  the  statute 
of  frauds."  Dixon  y.  Parker ^  2  Ves.  Sen.  219,  225.  Similar  decla- 
rations are  to  be  found  in  Walker  y.  Walker^  2  Atk.  98 ;  Joynes 
y.  8t€Uhain,  3  id.  388,  and  Maxwell  y.  Montacute,  Pre.  Oh.  526 ; 
and  adjudications  in  Waefiburn  y.  Merrills,  1  Day,  139 ;  Daniels  y. 
Alvord,  2  Boot,  196,  and  Brainerd  y.  Brainerd,  15  Gonn.  475 ; 
and  see  Story's  Eq.,  §  768. 

This  indeed  is  only  one  form  of  application  of  the  general  rule 
of  equity,  that  one,  who  has  induced  another  to  act  upon  the  sup- 
position that  a  writing  had  been  or  would  be  given,  shall  not  take 
advantage  of  that  act,  and  escape  responsibility  himself,  by  plead- 
ing the  statute  of  frauds  on  account  of  the  absence  of  such  writiug, 
which  has  been  caused  by  his  own  fault.  Besides  the  cases  cited 
in  Glass  v.  Hulberty  102  Mass.  24 ;  S.  0.,  3  Am.  Bep.  418,  see 
Bartlett  v.  Pickersgill,  1  Eden,  515;  S.  0.,  1  Gox's  Oh.  15;  Browne 
on  Stat,  of  Frauds,  §  94.  But  this  principle  will  not  help  the 
plaintiff  here,  because  he  does  not  allege  that  any  defeasance  was 
intended  or  expected,  an^  it  is  found  by  the  report  that  the  deed 
''was  executed  by  the  plaintiff  intelligently,  and  not  by  accident  or 
mistake,  and  that  no  fraud  was  practiced  to  procure  its  execution, 
other  than  may  be  inferred  "  from  the  facts  stated. 

From  those.facts,  and  from  the  bill  and  answer,  we  think  these 
points  must  be  taken  to  be  established,  to  wit:  1st,  that  the  plain- 
tiff had  purchased  the  parcel  of  land  in  controversy  and  held  a 
contract  from  Tirrill  for  its  conveyance  to  himself  upon  payment 
of  the  sum  of  $5,500 ;  2d,  that  the  money  was  paid  to  Tirrill,  and 
the  land  conveyed  by  Tirrill  to  the  plaintiff,  in  fulfillment  of  that 
contract ;  3d,  that  the  money  was  advanced  by  the  defendant  to 
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the  plaintiff  as  a  loan^  and  the  deed  from  the  plaintiff  to  the  defend- 
ant was  given  by  way  of  Becurity  therefor.  The  report  iindsy 
**  from  all  the  circamstances  surrounding  the  transaction^  and  from 
the  acts  and  declarations  of  the  parties  at  the  time,  that  the  plain- 
tiff believed  and  had  reason  to  believe  "  this  to  be  the  case. 

The  defendant,  in  his  answer,  does  not  pretend  that  he  ever 
made  any  contract,  either  with  Tirrill  or  the  plaintiff,  by  which  a 
price  was  agreed  upon  to  be  paid  by  him  as  and  for  the  purchase  of 
the  premises  for  himself.  His  only  allegation  to  this  point  is,  at 
most,  indirect  and  equivocal.  He  denies  that  said  estate  was  pur- 
chased of  Tirrill  for  the  plaintiff's  benefit,  '' neither  did  this  de- 
fendant agree  to  purchase  it  for  the  benefit  of  the  plaintiff,  but  for 
the  use  and  benefit  of  the  defendant"  This  is  followed  by  an  argu- 
mentative assertion  of  equitable  title  acquired  as  a  resulting  trust 
from  payment  of  the  purchase-money,  and  that  the  deed  from  the 
plaintiff  was  given  ''  for  the  purpose  of  vesting  both  the  legal  and 
equitable  title  in  the  defendant."  He  does  allege  that  he  ''agreed 
to  pay  Tirrill  the  said  suln  of  $5,500  for  the  premises  described  in 
the  bill,  provided  the  title  to  said  premises  should  stand  in  the 
defendant's  name."  He  alleges,  with  sufScient  fullness  and  minute- 
ness, that  he  refused  to  make  a  loan  of  the  money  to  the  plairtiff 
both  ''before  and  at  the  time  of  said  payment  to  said  Tirrill,^  and 
refused  "  to  allow  the  plaintiff  to  have  any  interest  in  said  money, 
or  the  premises  purchased  therewith,"  and  that  it  was  agreed  that 
the  premises  should  be  conveyed  in  fee  simple  to  the  dofenc^ant, 
"and  the  plaintiff  should  not  have  any  interest  or  title  thereto^" 
He  further  avers  "  that,  before  the  plaintiff  signed  and  executed  hia 
deed  to  this  defendant,  said  deed  was  read  in  the  presence  and 
hearing  of  the  plaintiff,  and  he  was  then  and  there  informed  that 
the  same  was  an  absolute  conveyance,  and  that  he  ceased  thereby  to 
have  any  interest  whatever  therein."  Taking  the  facts  to  be  lite- 
rally as  thus  alleged,  they  significantly  suggest  the  inference  that 
the  money  was  advanced  by  the  defendant  for  the  accommodation 
of  the  plaintiff  in  his  purchase  of  the  land,  and  th^  deed  given  to 
the  defendant  for  his  security  therefor;  but  that  it  was  agreed 
between  them  that  the  plaintiff  should  retain  no  legal  right  of 
redemption.  He  was  to  trust  himself  wholly  to  the  good  faith  and 
forbearance  of  the  defendant. 

It  is  alleged  in  the  bill,  and  not  denied  in  the  answer,  that  the 
land  has  been  all  the  time  in  the  occupation  of  the  plaintiff.     Wo 
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think  it  is  also  to  be  inferred  that  the  land  is  of  considerably  greater 
value  than  the  sum  adyanced  by  the  defendant. 

From  the  whole  case  we  are  satisfied  that  it  was  a  transaotioB 
between  borrower  and  lender,  and  not  a  real  purchase  of  the  land 
by  the  defendant  We  are  brought,  then,  to  the  question.  Can 
equity  relieve  in  such  a  case? 

The  decisions  in  the  courts  of  the  United  States,  and  the  opinions' 
declared  by  its  judges,  are  uniform  in  favor  of  the  existence  of  the 
power,  and  the  propriety  of  its  exercise  by  a  court  of  chancery. 
Hughes  v.  Edwards,  9  Wheat.  489;  Sprigg  v.  Bank  of  Mount  Pleas- 
ant,  14  Pet.  201,  208;  Morris  v.  Nixon,  1  How.  118;  Russell  v. 
Soutliard,  12  id.  139;  Taylor  v.  Lutlier,  2  Sumn.  228;  Flagg  v. 
Mann,  id.  486;  Jenkins  v,  Eldridge,  3  Story,  181;  Bentley  v. 
PMps,  2  Woodb.  &  Min.  426;  Wyman  v.  Babcock,  2  Curtis'  C.  0. 
386,  398;  S.  C,  19  How.  289.  Although  not  bound  by  the 
authority  of  the  courts  of  the  United  States,  in  a  matter  of  this 
sort,  still  we  deem  it  to  be  important  that  uniformity  of  interpre- 
tation and  administration  of  both  law  and  equity  should  prevail  in 
the  State  and  Federal  courts.  We  are  disposed  therefore  to  yield 
much  deference  to  the  decisions  above  referred  to,  and  to  follow 
them,  unless  we  can  see  that  they  are  not  supported  by  sound 
principles  of  jurisprudence,  or  that  they  conflict  with  rules  of  law 
already  settled  by  the  decisions  of  our  own  courts. 

We  cannot  concur  in  the  doctrine  advanced  in  some  of  the  cases, 
tliat  the  subsequent  attempt  to  retain  the  property,  and  refusal  to 
permit  it  to  be  redeemed,  constitute  a  fraud  and  breach  of  trust, 
which  affords  ground  of  jurisdiction  and  judicial  interference. 
There  can  be  no  fraud  or  legal  wrong  in  the  breach  of  a  trust  from 
which  the  statute  withholds  the  right  of  judicial  recognition.  Such 
conduct  may  sometimes  appear  to  relate  back,  and  give  charactei 
to  the  original  transaction,  by  showing,  in  that,  an  express  intent 
to  deceive  and  defraud.  But  ordinarily  it  will  not  be  connected 
^vith  the  original  transaction  otherwise  than  constructively,  or  as 
involved  in  it  as  its  legitimate  consequence  and  natural  fruit.  In 
this  aspect  only  can  we  regard  it  in  the  present  case. 

The  decisions  in  the  Federal  courts  go  to  the  full  extent  of  afford* 
Ing  relief,  even  in  the  absence  of  proof  of  express  deceit  or  fraudu- 
lent purpose  at  the  time  of  taking  the  deed,  and  although  the 
instrument  of  defeasance  **be  omitted  by  design  upon  mutual 
confidence  between  the  parties."    In  Russell  v.  Southard,  12  How 


678  MASSACHUSETTS, 

Campbell  t.  Deftrbom. 


139, 148,  it  is  declared  to  be  the  doctrine  of  the  court,  ''that,  when 
it  is  alleged  and  proved  that  a  loan  on  security  was  really  intended, 
and  the  defendant  sets  up  the  loan  as  payment  of  purchase-money, 
and  the  conyeyanoe  as  a  sale,  both  fraud  and  a  yice  in  the  consider^ 
ation  are  sufficiently  averred  and  proved  to  require  a  court  of 
equity  to  hold  the  transaction  to  be  a  mortgage."  The  conclusion 
of  the  court  was,  ''that  the  transaction  was  in  substance  a  loan  of 
money  upon  security  of  the  farm,  and,  being  so,  a  court  of  equity 
is  bound  to  look  through  the  forms  in  which  the  contrivance  of  the 
lender  has  enveloped  it,  and  declare  the  conveyance  of  the  land  to 
be  a  mortgage/' 

This  doctrine  is  analogous,  if  not  identical  with  that  which  has 
BO  frequently  been  acted  upon  as  to  have  become  a  general  if  not 
universal  rule,  in  regard  to  conveyances  of  land  where  provision  for 
reconveyance  is  made  in  the  same  or  some  contemporaneous  instru- 
ment. In  such  cases,  however  carefully  and  explicitly  the  writings 
are  made  to  set  forth  a  sale  with  an  agreement  for  repurchase,  and 
to  cut  ofF  and  renounce  all  right  of  redemption  or  reconveyance 
otherwise,  most  courts  have  allowed  parol  evidence  of  the  real 
nature  of  the  transaction  to  be  given,  and,  upon  proof  that  the 
transaction  was  really  and  essentially  upon  the  footing  of  a  loan  of 
money,  or  an  advance  for  the  accommodation  of  the  grantor,  have 
construed  the  instruments  as  constituting  a  mortgage  ;  holding 
that  any  clause  or  stipulation  therein,  which  purports  to  deprive 
the  borrower  of  his  equitable  rights  of  redemption,  is  oppression, 
against  the  policy  of  the  law,  and  to  be  set  aside  by  the  courts  as 
void.  4  Kent's  Com.  (6th  ed.)  159;  Cruise's  Dig.  (GreenL  ed.),  tit 
15,  chap.  1,  §  21 ;  2  Washb.  Real  Prop.  (3d  ed.)  42 ;  Williams  on 
Real  Prop.  353;  Story's  Eq.,  §  1019;  Adams'  Eq.  112;  3  Lead.  Cas. 
in  Eq.  (3d  Am.  ed.);  White  &  Tudor's  notes  to  ThombrougA  v. 
Baker,  pp.  605  [*8?4]  et  seq,;  Hare  &  Wallace's  notes  to  S.  G.,  pp. 
624  [♦894]  ei  seq. 

The  rule  has  been  frequently  recognized  in  Massachusetts,  where, 
tmtil  1855,  the  courts  have  held  their  jurisdiction  of  foreclosure 
and  redemption  of  mortgages  to  be  limited  to  cases  of  a  defeasance 
contained  in  the  deed  or  some  other  instrument  under  seaL 
JSrskine  v.  Tbwnsend,  2  Mass.  493 ;  KiUeran  v.  Browtiy  4  id.  443 ; 
Tatfhr  v.  Weld,  5  id.  109 ;  Carey  v.  Rawson,  8  id.  159 ;  Parks  v. 
JJflB,  2  Pick  206,  211 ;  Riee  v.  Rice,  4  id.  349;  Flagg  v.  Mann,  U 
id.  467,  478 ;  Saton  v.  Oreen,  22  id.  526.     The  case  of  Flagg  v. 
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Mann  is  ezplioit,  not  only  upon  the  authority  of  the  court  thus  to 
deal  with  the  written  instruments  of  the  parties,  but  also  upon  the 
point  of  the  competency  of  parol  testimony  to  establish  the  facts 
.  by  which  to  control  their  operation ;  although,  upon  consideration 
of  the  parol  testimony  in  that  case,  the  court  came  to  the  con- 
olusion  that  there  was  a  sale  in  fact,  and  not  a  mere  security  for 
a  loan. 

By  the  statute  of  1855,  chap.  194,  section  1,  jurisdiction  was  given 
to  this  court  in  etjuity  ^'  in  all  cases  of  fraud,  and  of  conyeyances 
or  transfers  of  real  estate  in  the  nature  of  mortgages."  Gen.  Sts., 
chap.  113,  §  2.  The  authority  of  the  courts,  under  this  clause,  is 
ample.  It  is  limited  only  by  those  considerations  which  guide 
courts  of  full  chancery  powers  in  the  exercise  of  all  those  powers. 

If  then  the  advantage  taken  of  the  borrower  by  the  lender,  in 
requiring  of  him  an  agreement  that  he  will  forego  all  right  of 
redemption  in  case  of  non-payment  at  the  stipulated  time,  or  an 
absolute  deed  with  a  bond  or  certificate  back,  which  falsely  recites 
the  character  of  the  transaction,  representing  it  to  be  a  sale  of  the 
land  with  a  privilege  of  repurchase,  be  a  sufficient  ground  for  inter- 
ference in  equity  by  restricting  the  operation  of  the  deed,  and  con- 
verting the  writings  into  a  mortgage,  contrary  to  the  expressed 
agreement,  it  is  difficult  to  see  why  the  court  may  not  and  ought 
not  to  interpose  to  defeat  the  same  wrong,  when  it  attempts  to 
reach  its  object  by  the  simpler  process  of  an  absolute  deed  alone. 
In  each  case  the  relief  is  contrary  to  the  terms  of  the  written  agree- 
ment. In  one  case  it  is  against  the  express  words  of  the  instru- 
ment OT  clause  relied  on  as  a  defeasance,  on  the  ground  that  those 
words  are  falsely  written  as  a  cover  for  the  wrong  practiced,  or  an 
evasion  of  the  right  of  redemption.  In  the  other  it  is  without  an 
instrument  or  clause  of  defeasance,  on  the  ground  that  it  was 
oppressive  and  wrongful  to  withhold  or  omit  the  formal  defeasance. 
In  strictness,  there  is  no  defeasance  in  either  case.  The  wrong  on 
the  part  of  the  lender  or  grantor,  which  gives  the  court  its  power 
over  his  deed,  is  the  same  in  both.  ^^  For  they  who  take  a  convey- 
ance as  a  mortgage  without  any  defeasance  are  guilty  of  a  fraud." 
CotterM  v.  Purchase^  Cas.  Tern.  Talbot,  61.  See  also  Barnhart  v. 
Orconshields,  9  Moore's  P.  0.  18 ;  Baker  v.  Wind,  1  Ves.  Sen.  160 ; 
MOlor  V.  Lees,  2  Atk.  494 ;  Williams  v.  Owen,  5  Myl.  &  Cr.  308 ; 
Lincoln  v.  Wright,  4  De  Gex  &  Jones,  16. 

As  a  question  of  evidence,  the  principle  is  the  same.     In  either 
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case  the  parol  evidence  is  admitted,  not  to  vary,  add  to  or  oontia- 
diot  the  writingSy  but  to  establish  the  fact  of  an  inherent  fault  in 
the  transaction  or  its  consideration,  which  affords  ground  for 
aroiding  the  effect  of  the  writings,  by  restricting  their  operation, 
or  defeating  them  altogether.  This  is  a  general  principle  of  eri- 
dence,  well  established  and  recognized  both  at  law  and  in  equity. 
StachpoU  V.  Amoldy  11  Mass.  27;  Fletcher  v.  Willard,  14  Pick. 
464;  1  Greenl.  Er.,  §  284;  Perry  on  Trusts,  §  226. 

The  reasons  for  extending  the  doctrine,  in  equity,  to  absolute 
deeds,  where  there  is  no  provision  for  reconYeyanoe,  are  ably  pre- 
sented by  Hare  &  Wallace  in  their  notes  to  WooHam  y.  Heam,  2 
Lead.  Oas.  in  Eq.  (3d  Am.  ed.)  676,  and  to  Thorkbrough  y.  Baker, 
3  id.  624.  See,  also,  Adams'  Eq.  Ill;  1  Sugd.  Vend.  (8th  Am.  ed.), 
Perkin's  notes,  pp.  267,  268,  302,  303.  -The  doctrine  thus  extended 
is  declared,  in  numerous  decisions,  to  prevail  in  New  York;  also  in 
Vermont  and  several  other  States.  Mr.  Washburn,  in  his  chapter 
on  Mortgages,  §  1,  has  exhibited  the  law  as  held  in  the  different 
States,  in  this  particular;  and  the  numerous  references  there  made, 
as  well  as  by  the  annotators  in  the  other  treatises  which  we  have 
cited,  render  it  superfluous  to  repeat  them  here.  2  Washb.  Beal 
Prop.  (3d  ed.)  35,  et  seq. 

Upon  the  whole,  we  are  convinced  that  the  doctrine  may  be 
adopted  without  violation  of  the  statute  of  frauds,  or  of  any  prin- 
ciple of  law  or  evidence;  and,  if  properly  guarded  in  administra- 
tion, may  prove  a  sound  and  salutary  principle  of  equity  jurisprn- 
dence.  It  is  a  power  to  be  exercised  with  the  utmost  caution,  and 
only  when  the  grounds  of  interference  are  fully  made  out,  so  as  to 
be  clear  from  doubt 

It  is  not  enough  that  the  relation  of  borrower  and  lender,  or 
debtor  and  creditor,  existed  at  the  time  the  transaction  was  entered 
upon.  Negotiations,  begun  with  a  view  to  a  loan  or  security  for 
a  debt,  may  fairly  terminate  in  a  sale  of  the  property  originallj 
proposed  for  security.  And  if,  without  fraud,  oppression,  or  unfair 
advantage  taken,  a  sale  is  the  real  result,  and  not  a  form  adopted 
as  a  cover  or  pretext,  it  should  be  sustained  by  the  court  It  is  to 
the  determination  of  this  question  that  the  parol  evidence  is  mainly 
directed. 

The  chief  inquiry  is,  in  most  cases,  whether  a  debt  was  created 
by  the  transaction,  or  an  existing  debt,  which  formed  or  entered 
into  the  consideration,  continued  and  kept  alive  afterward.     *'  If 


JANUARY  TERM,  1872.  figl 

Campbell  y.  Dearborn. 

the  purchaser,  instead  of  taking  the  risk  of  the  subject  of  the  con- 
tract oij  himself,  take  a  security  for  repayment  of  the  principal,  that 
will  vitiate  the  transaction,  and  render  it  a  mortgage  security." 
1  Sugd.  Vend.  (Sth  Am.  ed.)  302,  in  support  of  which  the  cita- 
tions by  Mr.  Perkins  are  numerous.  But  any  recognition  of  the 
debt  as  still  subsisting,  if  clearly  established,  is  equally  efficacious; 
as  the  receipt  or  demand  of  interest  or  part  payment  Baton  y. 
Oreen,  22  Pick.  626,  530. 

Although  proof  of  the  existence  and  continuance  of  the  debt, 
for  which  the  conveyance  was  made,  if  not  decisive  of  the  char- 
acter of  the  transaction  as  a  mortgage,  is  most  influential  to  that 
effect,  yet  the  absence  of  such  proof  is  far  from  being  conclusive 
to  the  contrary.  Rice  v.  Bicey  4  Pick.  349;  Flagg  v.  Mann,  14  id. 
467,  478;  Russell  v.  Southard,  12  How.  139;  Brown  v.  Dewey,  1 
Sandf.  Ch.  56.  When  it  is  considered  that  the  inquiry  itself  is 
supposed  to  be  made  necessary  by  the  adoption  of  forms  and  out- 
ward appearance  differing  from  the  reality,  it  is  hardly  reasonable 
that  the  absence  of  an  actual  debt,  manifested  by  a  written  acknowl- 
edgment or  an  express  promise  to  pay,  should  be  regarded  as  of 
more  significance  than  the  absence  of  a  formal  defeasance.  It  of 
course  compels  the  party  attempting  to  impeach  the  deed  to  make 
out  his  proofs  by  other  and  less  decisive  means.  But  as  an  affirma* 
tive  proposition  it  cannot  have  much  force. 

A  mortgage  may  exist  without  any  debt  or  other  personal  lia- 
bility of  the  mortgagor.  If  there  is  a  large  margin  between  the 
debt  or  sum  advanced  and  the  value  of  the  land  conveyed,  that  of 
itself  is  an  assurance  of  payment  stronger  than  any  promise  or 
bond  of  a  necessitous  borrower  or  debtor.  Hence  inadequacy  of  price, 
in  such  a  case,  becomes  *an  important  element  in  establishing  the 
character  of  the  transaction.  Inadequacy  of  price,  though  not  of 
itself  alone  sufficient  ground  to  set  in  motion  chancery  powers  of 
the  court,  may  nevertheless  properly  be  effective  to  quicken  their 
exercise,  where  other  sufficient  ground  exists;  Story's  Eq.,  §§  239, 
245,  246;  and  in  connection  with  other  evidence  may  afford  strong 
ground  of  inference  that  the  transaction  purporting  to  be  a  sale  was 
not  fairly  and  in  reality  so.  Kerr  on  Fraud  and  Mistake,  186  and 
note ;  Wharf  v.  Howell,  5  Binn.  499. 

Another  circumstance,  that  may  and  ought  to  have  much  weight, 
is  the  continuance  of  the  grantor  in  the  use  and  occupation  of  the 
land  as  owner,  after  the  apparent  sale  and  conveyance.  Cotterell  v. 
Vol.  Xn.  —  86 
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PurchoM,  Oas.  Temp.  Talbot,  61;  Lincoln  ▼.  WrtjfK  ^  I>e  Oex  ft 
Jones,  16. 

These  several  considerations  have  more  or  less  weight,  according 
to  the  circumstances  of  each  case.  Conway  ▼•  Alexander,  7  Granch, 
218;  BerUley  y.  Phelpe,  2  Woodb.  &  Min.  426.  It  is  not  necessary 
that  all  should  concur  to  the  same  result  in  any  case.  Each  case 
must  be  determined  upon  its  own  special  fiicts;  but  those  should  be 
of  clear  and  decisive  import 

In  the  present  case,  we  are  able  to  arrive  at  the  clear  and  satis- 
factory conclusion  that  there  was  no  real  purchase  of  the  land  by 
the  defendant,  either  from  Tirrill  or  from  the  plaintifF;  that  his 
advance  of  the  purchase-money  at  the  request  of  the  plaintiff 
created  a  debt  upon  an  implied  assumpsit,  if  there  was  no  express 
promise;  and  that  it  was  the  expectation  of  both  parties  that  the 
money  would  be  repaid  soon  and  the  land  reconveyed.  Whatever 
may  have  been  the  intention  of  the  defendant,  he  must  have  known 
that  this  was  the  expectation  of  the  plaintiff;  and  it  is  most  farora- 
ble  to  him  to  suppose  that  it  was  his  own  expectation  also.  These 
conclusions  are  not  in  the  least  modified  in  his  favor  by  an  exam- 
ination of  his  answer. 

We  must  declare,  therefore,  that  in  equity  he  holds  the  title 

subject  to  redemption  by  the  plaintiff  in  such  manner  and  upon 

such  terms  as  shall  be  determined  upon  a  hearing  therefor  before  a 

single  justice. 

Decree  accordingly* 


Oabdival  v.  Smith. 

(100  Maw.  us.) 

MaHeioiU  praeeutian  -^  Final  determination  qf  auction  -—  FaUwrt  of  plainHf  U 

appear. 

Declaration  alleging  that  defendant  malicioualj,  and  without  probable  cause, 
procured  the  arrest  and  holding  to  l>ail  of  plaintiff,  on  a  writ  In  a  civil  action, 
returnable  at  a  certain  time,  at  which  the  plaintiff  appeared,  but  defendant 
did  not  nor  was  said  writ  ever  returned.  Demurrer  on  the  ground  that  it 
appeared  that  the  suit  alleged  to  be  malicious  was  not  determined  in  favor 
of  the  defendant  therein  bj  a  judgment  of  the  court.  ffM,  that  the  dedans 
tion  was  good. 
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Tort  for  malicious  prosecation.  The  declaration  alleged  that 
the  defendant  malicionflly,  and  without  probable  cause,  procured  the 
arrest  and  holding  to  bail  of  the  plaintiff  in  this  action  on  a  writ  in 
a  civil  action,  returnable  to  the  superior  court,  at  the  September 
term,  1869 ;  that  the  plaintiff  ^^  duly  appeared  at  said  court  to  which 
said  writ  was  returnable ;  but  that  the  defendant  did  not  appear, 
well  knowing  that  he  had  no  probable  cause  to  maintain  the  action 
against  the  plaintiff^  noi  was  said  writ  ever  returned  into  the  office 
of  the  clerk  of  said  courf  The  defendant  demurred,  on  the 
ground  that  it  appeared  ^Hhat  the  suit  alleged  to  be  malicious  was 
not  determined  in  favor  of  the  defendant  therein  by  a  judgment 
of  court."  The  superior  court  sustained  the  demurrer,  and  the 
plaintiff  appealed* 

O.  Stevens,  for  defendant 

0.  Cowley,  for  plaintiff. 

Gray,  J.  The  general  rules  of  law  governing  actions  for  mali- 
cious arrest  and  prosecution  have  long  been  well  settled.  In  the 
words  of  Lord  Oamdek,  ^^this  is  an  action  for  bringing  a  suit  at 
law ;  and  courts  will  be  cautious  how  they  discourage  men  from  • 
suing ;  when  a  party  has  been  maliciously  sued  and  held  to  bail, 
malice,  and  that  it  was  without  any  probable  cause,  must  be  alleged 
and  proved."  Goslin  v.  Wilcocky  2  Wils.  302,  307.  "The  new 
action  must  not  be  brought  before  the  first  be  determined ;  because 
till  then  it  cannot  appear  that  the  first  was  unjust."    Bui.  N.  P.  12. 

When  the  prosecution  alleged  to  have  been  malicious  is  by  com- 
plaint in  behalf  of  the  government  for  a  crime,  and  in  pursuance 
thereof  an  indictment  has  been  found  and  presented  to  a  court 
having  jurisdiction  to  try  it,  an  acquittal  by  a  jury  must  be  shown; 
and  a  noils  prosequi  entered  by  the  attorney  for  the  government 
is  not  sufficient;  for  the  finding  of  the  grand  jury  is  some  evidence 
of  probable  cause,  and  another  indictment  may  still  be  found  on 
the  same  complaint.  Bui.  N.  P.  14;  Bacon  v.  Tovme,  4  Gush.  217; 
Parker  v.  Farley,  10  id.  279;  Bacon  v.  Waters,  2  Allen,  400. 
But  if  it  is  commenced  by  complaint  to  a  magistrate  who  has  juris- 
diction only  to  bind  over  or  discharge,  his  record,  stating  that  the 
complainant  withdrew  his  prosecution  and  it  was  thereupon  ordered 
that  the  accused  be  discharged,  is  equivalent  to  an  acquittal 
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Sayles  y.  Briggs,  4  Mete.  421,  426.  If  the  accused,  after  being 
arrested,  is  discharged  by  the  grand  jury's  finding  no  indictment, 
that  shows  a  legal  end  to  the  prosecution.  Janes  v.  Oivin,  Gilb. 
185,  220;  Bclleb,  J.,  in  Morgan  v.  Hughes,  2  T.  E.  225,  232; 
Freeman  v.  ArMly  2  B.  &  C.  494;  S.  0.,  3  D.  &  R  669;  Michell  t. 
Williams,  11  M.  &  W.  205;  Bacon  v.  Waters,  2  Allen,  400.  And  if 
the  prosecutor,  after  procuring  the  arrest,  fails  to  enter  any  com- 
plaint, this,  with  the  attending  circumstances,  is  sufficient  to  be 
submitted  to  the  jury  as  evidence  of  want  of  probable  cause. 
Venafra  v.  Johnson,  10  Bing.  301;  S.  C,  3  Moore  &  Scott,  847, 
and  6  0.  4  P.  60;  McDonald  y.  Roohe,  2  Bing.  (N.  0.)  217;  S.  C,  2 
Scott,  359. 

When  the  suit  complained  of  is  a  civil  action,  wholly  under  the 
control  of  the  plaintiff  therein,  it  would  seem  that  a  discharge 
thereof  by  him,  without  any  judgment  or  verdict,  is  a  sufficient 
termination  of  the  suit;  and  that,  for  instance,  if  one  maliciously 
causes  another  to  be  arrested  and  held  to  bail  for  a  sum  not  due,  or 
for  more  than  is  due,  knowing  that  there  is  no  probable  cause,  and, 
after  entering  his  action,  becomes  nonsuit,  or  settles  the  case  upon 
receiving  part  of  the  sum  demanded,  an  action  for  a  malicious  prose- 
cution may  be  maintained  against  him.  Nicholson  v.  Coghill,  4 
B.  &  C.  21;  S.  C,  6  D.  &  R.  12;  Wathins  v.  Lee,  6  M.  &  W.  270; 
Ross  V.  Norman,  5  Exch.  359;  Bichnell  v.  Dorion,  16  Pick.  478, 
487;  Savage  v.  Bretoer,  id.  453.  In  Arundell  v.  White,  14  East, 
216,  it  was  held  that  an  entry  in  the  minute  book  of  the  sheriff's 
court  in  London,  opposite  the  entry  of  a  suit  in  that  court,  that  it 
was  withdrawn  by  the  plaintiff's  order,  was  sufficient  evidence  of  a 
termination  of  that  suit  to  sustain  an  action  for  malicious  prosecu- 
tion. In  Pierce  v.  Street,  3  B.  &  Ad.  397,  the  declaration,  after 
setting  out  the  suing  out  of  a  writ  in  an  ordinary  action  at  law 
against  the  plaintiff,  and  an  arrest  and  holding  to  bail  thereon,  and 
alleging  that  it  was  done  maliciously  and  without  probable  cause, 
averred  that  no  proceedings  were  thereupon  had  in  that  action,  and 
that  the  plaintiff  therein  did  not  declare  against  the  defendant  nor 
prosecute  his  suit  against  him  with  effect,  but  voluntarily  permitted 
the  action  to  be  discontinued  for  want  of  prosecution  thereof, 
whereupon  and  whereby,  and  according  to  the  practice  of  the  court, 
the  suit  became  determined.  At  the  trial  of  the  action  for  mali- 
cious arrest,  it  appeared  that  no  declaration  was  delivered  or  filed 
in  the  former  action,  and  that  this  action  was  not  commenced 
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antil  a  year  after  the  retam  day  of  that  It  was  objected  that, 
there  being  no  judgment  of  court,  there  was  no  evidence  of  the 
determination  of  the  suit,  to  satisfy  the  averment  in  the  declara- 
tion. But  Lord  Ltndhubst,  0.  B.,  thought  there  was,  and  over- 
ruled the  objection;  and  his  ruling  was  confirmed  by  the  court  of 
queen's  bench.  Lord  TEirrEBDEK,  0.  J.,  saying:  ^^The  length  of 
time  which  had  elapsed  shows  that  the  suit  was  abandoned  alto- 
gether;" and  Pabkb,  J.,  ^^  When  the  cause  is  out  of  court,  it  must 
be  considered  as  determined.''  Our  own  statutes  expressly  provide 
that  if  no  declaration  is  inserted  in  the  writ,  or  filed  before  or  at 
the  return  term,  it  shall  be  a  discontinuance  of  the  action.  Oen. 
Sts.,  chap.  129,  §  9. 

But  the  present  case  does  not  require  us  to  consider  what  dispo- 
sition must  be  shown  of  a  civil  action  which  has  once  been  entered 
in  court,  in  order  to  constitute  a  fatal  determination  thereof.  A 
plaintiff  cannot  be  compelled  to  enter  his  action,  and,  until  he  does, 
may  judge  for  himself  whether  he  will  proceed  with  it  or  not.  If 
he  does  not  enter  it,  it  never  comes  before  the  court,  nor  becomes 
the  subject  of  any  judgment,  nor  appears  on  its  records,  unless  the 
defendant,  upon  filing  a  complaint  at  the  return  term,  obtains 
judgment  for  his  costs.  If  the  defendant  does  not  make  such  a 
complaint,  the  action  is  not  the  less  finally  abandoned  and  deter- 
mined by  the  neglect  of  the  plaintiff  to  proceed  with  it.  Clark  v. 
Montague,  1  Gray,  446,  448;  Lombard  v.  Oliver,  5  id.  8;  Jewett 
V.  Locke,  6  id.  233.  The  only  cause  assigned  for  the  demurrer 
being  that  the  declaration  shows  no  determination  of  the  former 
suit  in  favor  of  the  defendant  therein  by  a  judgment  of  court,  ii 
must  be 

Overruhd. 


BooTT  y.  Habmok. 

(100  Mass.  287.) 
Attomeif  and  dient^ehamperiy 

An  attorney  was  employed  to  bring  an  action,  the  client  agreeing  to  giye  or 
allow  and  pay  him  the  flnt  fifty  dollars  ooUected  by  him  therein.  Edd,  not 
ehampertona. 
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OoiTTRAOT  by  an  attorney  at  law  to  lecoyer  for  flervioes  and  dia* 
borsements  in  a  certain  snit  bronght  by  him  for  defendant  herein 
to  enforce  a  mechanic's  lien. 

At  the  trial  in  the  superior  coart,  before  DsyEurs,  J.,  the  plain- 
tiff pat  in  the  report  of  an  auditor  in  his  favor;  bat  it  appeared 
that  the  services  and  disbursements  sued  for  were  all  rendered  and 
made  under  the  following  agreement,  signed  and  sealed  by  the 
defendant:  **  November  11, 1869.  In  consideration  of  one  dollar, 
the  receipt  of  which  I  hereby  fully  acknowledge,  I  hereby  agree  to 
give  or  allow  and  pay  to  O.  0.  Scott  the  first  fif  t^  dollars  that  is 
collected  by  him  in  enforcing  my  mechanic's  lien  for  labor  and  ser- 
vices performed  on  the  house  occupied  by  D.  G.  Leavitt,  on  Gk>ld 
street,  in  LowelL"  The  defendant  contended  that  this  contract  was 
fraudulent,  illegal  and  barratrous. 

The  judge  reported  the  question  of  law  thus  arising  for  the  deter* 
mination  of  this  court.  If  the  action  could  be  maintained  on  these 
facts,  judgment  was  to  be  entered  for  the  plaintiff  in  accordance 
with  the  report  of  the  auditor;  otherwise,  for  the  defendant. 

J.  0.  Kimball^  for  plaintiff. 

A.  Fn  Jmoett  {T.  Weniworih  with  him),  for  defendant 

Colt,  J.  Champerty  is  defined  to  be  ^'the  unlawful  mainte- 
nance of  a  suit  in  consideration  of  some  bargain  to  have  part  of  the 
thing  in  dispute  or  some  profit  out  of  it,"  **  whereupon  the  cham- 
pertor  is  to  carry  on  the  party's  suit  at  his  own  expense."  1  Hawk. 
P.  C,  chaps.  83,  84;  4  Bl.  Com.  135. 

The  agreement  relied  on  here  does  not  come  within  this  defini* 
tion.  There  is  no  undertaking,  disclosed  or  implied,  on  the  part 
of  the  plaintiff,  to  carry  on  any  suit  at  his  own  expense,  or  to  look 
alone  to  that  which  might  be  recovered  for  his  compensation.  It 
does  not  appear  that  his  pay  was  dependent  on  his  success,  which  is 
the  important  element  deemed  prejudicial  to  the  public  repose,  and 
therefore  declared  illegal.     Thurston  v.  Percival,  1  Pick.  415, 

Nor  is  the  transaction  obnoxious  to  the  statute,  which  provides 
that  counselors  and  attorneys  ^'  shall  not  directly  or  indirectly  buj 
or  be  interested  in  buying,  or  directly  or  indirectly  loan  or  advance, 
or  agree  to  loan  or  advance,  any  money  or  other  goods,  or  give  oi 
promise  any  valuable  consideration  whatever  to  any  person,  as  an 
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indaoement  to  plaoe,  or  in  consideration  of  haying  placed  in  the 
hands  of  any  person,  any  bond,  note,  book  debt,  or  right  of  action 
for  collection,  with  intent  to  make  themselves  any  gain  from  the 
fees  arising  from  such  collection  by  a  suit  at  law."  Gen.  Stat.^ 
chap.  122,  §  6.  In  Allen  v.  Hawks,  13  Pick.  79,  the  agreement 
proved  was  an  agreement  to  pay  to  the  agent  a  portion  of  the  fees 
of  collection  if  he  would  employ  the  attorney  to  collect  demands  due 
the  principal.  Here  the  written  agreement  appears  to  be  nothing 
more  than  a  mode  adopted  for  giving  the  plaintiff  a  lien  on  a  por- 
tion of  the  debt  claimed  to  be  due,  as  security  for  his  services  and 
disbursements. 

Judgment  far  the  plaintiff. 


HsABD  y.  Eldbbdgb. 

(100  Mass.  »8.) 

Druit^dMdendt  of  eorpdroHoM  vhm  eapiM, 

Where  the  property  of  a  corporation  oonaists  wholly  of  real  estate,  and  a  part 
of  It  is  taken  by  the  right  of  eminent  domain,  the  compensation  therefor,  if 
distiibated  as  a  dividend  to  the  fihareholdem,  belongs  to  the  capital  and  not 
to  the  income  of  a  tnist  fund  invested  in  the  shares. 

Appeal  from  the  allowance  by  a  judge  of  probate  of  an  account 
filed  by  John  T^  Heard  and  another,  trustees,  under  the  will  of  one 
Trull.  Said  Trull  had  devised  to  said  trustees  the  residue  of  his 
estate  in  trust,  *'  to  receive  and  collect  the  income  and  produce 
thereof,  and,  after  deducting  all  needful  and  proper  costs,  charges 
and  expenses,  to  pay  the  residue  of  said  income  from  time  to 
time ''  to  the  appellant,  Elizabeth  Eldredge,  who  was  the  testator's 
daughter.  The  will  gave  the  trustees  '^  full  power  and  authority 
to  invest,  reinvest  and  change  any  and  all  property  of  which  the 
tru^t  premises  shall  be  at  any  time  composed.'' 

The  first  ground  of  the  appeal  was  because  the  trustees  did  not 
credit  the  appellant  with  14,350  received  by  them  in  the  year  1870, 
as  a  dividend  upon  twenty-nine  shares  in  the  capital  stock  of  the 
Lewis  Wharf  Company,  which  belonged  to  the  trust  fund,  but 
treated  the  same  as  capital  and  not  income  of  the  fund.    The 
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property  of  that  corporation  consisted  of  a  wharf  and  dock,  and 
warehouses  on  the  wharf,  in  Boston. 

The  case  was  heard  by  Wells,  J.,  and  reserred  for  the  determi- 
nation of  the  full  court,  upon  the  pleadings  and  evidence,  from 
which  the  facts  appeared  which  are  recited  aboTe.  The  other  &ctB 
are  stated  in  the  opinion. 

(7.  A.  Welch,  for  appellees. 

F.  F.  Balch,  for  appellant 

Ohapman,  0.  J.  The  appellees,  as  trustees  under  the  will  of 
John  W.  Trull,  became  proprietors  of  twenty-nine  shares  of  stock 
in  the  Lewis  Wharf  Company.  Its  property  consisted  of  real 
estate  in  Boston,  and  its  income  consisted  of  rents  and  wharfage. 
The  city  authorities  took  a  part  of  the  real  estate,  by  right  of  emi- 
nent domain,  for  the  laying  out  of  Atlantic  aTenue,  and  have  paid 
the  corporation  therefor  $185,000.  The  directors  have  divided 
975,000  of  this  money  among  the  stockholders,  and  reserved  the 
balance.  Mrs.  Eldredge,  the  appellant,  contends  that  this  dividend 
belongs  to  her  as  income ;  but  the  trustees  have  treated  it  as  capi- 
tal, of  which  she,  as  tenant  for  life,  is  entitled  to  the  income  only. 

The  appellant  contends  that  the  dividend  is  hers,  under  the  rule 
laid  down  in  Minot  v.  Paine,  99  Mass.  101,  and  the  subsequent 
cases  of  Daland  v.  Williams,  101  id.  571,  and  Leland  v.  Hayden, 
102  id.  542.  But  those  cases  are  quite  unlike  this.  If  the  city 
had  taken  the  whole  of  the  company's  land,  it  would  be  plain  that 
they  had  taken  its  capital.  A  dividend  of  the  money  received  for 
it  would  be  a  dividend  of  capital,  of  which  the  tenant  for  life 
ought  to  have  the  income  only.  The  taking  of  a  large  part  of  the 
land  makes  no  substantial  difference  in  principle.  It  converts  a 
part  of  the  capital  from  real  estate  into  personal.  No  difficult  or 
complicated  process  is  necessary  to  ascertain  what  elements  enter 
into  the  dividend.  It  is  clearly  a  dividend  of  a  part  of  the  capital ; 
and  an  impartial  execution  of  the  trust  will  not  permit  it  to  be 
taken  entirely  away  from  the  remaindermen.  The  tenant  for  life 
should  have  only  the  income. 

The  suggestion  that  the  intention  of  the  directors  should  deter- 
mine the  question  whether  the  dividend  is  capital  or  income  cannot 
be  con-ect.     They  may  have  had  no  intention  on  the  subject,  and 
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it  they  had,  and  if  it  could  be  aBcertained,  it  might  mislead  ns. 
It  is  more  safe  to  look  at  the  character  of  the  property  and  the 
iransaction. 

As  the  trustees  are  authoriaed  by  the  will  to  change  investmentSy 
and  axe  directed  to  pay  the  residue  of  the  income  to  the  tenant  for 
life  after  deducting  all  proper  costs,  charges  and  expenses,  the 
brokei*age  is  properly  classed  among  the  expenses,  and  charged  upon 
the  income. 

Decree  affirmed. 


MSTALUO  COMPRBSSION  CaSTTKG  OOMPANT  V.  FiTCHBURO  HaIL- 

ROAD  Company. 

(108  Mass.  277.) 
NegHgence — righU  of  firemen  in  case  of  fire — severance  of  hose, 

A  order  to  extinguish  a  fire  in  plaintiff  *s  building  It  was  necessary  to,  and  fire, 
men  did,  lay  a  hose  across  defendant's  railroad.  Defendant's  servants,  with 
notice  of  the  presence  of  the  hose,  and  although  having  time  to  stop  the 
train  until  the  hose  could  be  uncoupled,  ran  a  train  over  and  severed  the 
hose,  thereby  cutting  off  the  water  from  the  fire  which  otherwise  might 
«nd  probably  would  have  been  extinguished,  and  the  building  was  consumed. 
Mdd,  that  the  hose  was  lawfully  laid  across  the  track,  and  that  the  act  of  the 
defendants'  servants  was  the  proximate  cause  of  the  destruction  of  the  build- 
ing, and  that  the  defendants  were  liable. 

Tort  against  a  railroad  company  for  damages.    The  cases  were 
reported  to  this  conrt  for  an  opinion.     The  opinion  states  the  case. 

R.   H.    Dima^  Jr.y  for  plaintiffs,  cited  Atkinson  y.  Newcastle 

and  ChttesAead  Waterworks  Co,,  Law  Rep.,  6  Exch.  404;  Hart  v. 

Western  Railroad  Co.,  13  Meto.  99 ;  Safford  v.  Boston  and  Maine 

EaUroad,  103  Mass.  583 ;  Smith  r.   London  and  South-western 

Railway  Co.,  Law  Bep.,  6  0.  P.  14 ;  Davis  v.  Garrett,  6  Bing.  716 

Dickinson  y.  BoyUy  17  Pick.  78 ;  Baltimore  and  Ohio  Railroad  Go. 

T.  Thompson,  10  Md.  76 ;  Willey  t.  Fredericks,   10  Gray,  357 ; 

Scott  T.  Shepherd,  2  W.  BL  892  ;   Vandonburgh  v.  Truax,  4  Denio, 

•  464 ;  Powell  y.  Salishury,  2  Y.  &  J.  391 ;  Oilbertson  v.  Richardson, 

iS  0.  B.  502 ;  Lynch  y.  Nurdin,  1  Q.  B.  29 ;  Borradaile  v.  Brunton, 
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8  Taunt  535 ;  Lee  v.  Biletf,  18  C.  B.  (N.  S.)  722 ;  The  George  d 
Richard^  Law  Bep.,  3  Adxn.  &  EccL  467 ;  Bailiff e  of  Somney  Marsh 
T.  TrinUy  House,  Law  Bep.,  5  Exch.  204 ;  Byrne  t.  WHion,  15 
Irish  Law,  332 ;  White  t.  Moselsy,  8  Pick.  356 ;  SaacUm  t.  Bacon, 
81  Vt  540;  8coU  y.  Hunter,  46  Penn.  St  192;  Rylands  y. 
Fletcher,  Law  Bep.,  3  H.  L.  330 ;  Jones  y.  Festiniog  Railway  Co., 
Law  Bep.,  3  Q.  B.  733. 

T.  H.  Sweetser  and N.  St.  J.  Oreen  (W.  3.  Steams  wiih  them), for 
defendants,  cited  Stat  1855,  chap.  452,  §  1;  Qen.  Stats.,  chap.  63, 
§§  93,  94;  chap.  24,  §§  7,  26 ;  Sedgwick  on  Damages  (5th  ed.),  82, 
and  cases  cited ;  Soardat,  Trait6  de  la  BesponsabilitS,  §§  42,  44, 
105,  106 ;  Mott  v.  Hudson  S.  S.  B.  Cd.,1  Eobt  585 ;  Bailiffs  of 
Bomney  Marsh  v.  Trinity  House,  Law  Bep.,  5  Ezch.  204 ;  Byan  y. 
N.  Y.  O.  R.  B.  Co.,  35  N.  Y.  210 ;  Denny  y.  N.  Y.  C.  B.  B.  Co., 
13  Oray,  481 ;  Marble  y.  Worcester,  4  id.  395  ;  Connecticut  Ins.  Co. 
V.  N.  Y.  a  N.  H.  B.  B.  Co.,  25  Conn.  265 ;  Anthony  y.  Slaid,  11 
Meto.  290  ;  Silver  y.  Frazier,  3  Allen,  382  ;  WiUianis  y.  Adams,  id. 
171 ;  Hutchins  y.  Hutchins,  7  Hill,  104 ;  New  York  Acadefuy  of 
Music  Y.  Hackett,  2  HUt  219 ;  Crain  v.  Petrie,  6  Hill,  522 ; 
Lamb  Y.  Stone,  11  Pick.  527  ;  Brown  v.  Cummings,  7  Allen,  507 ; 
Waits  Y.  Gilbert,  10  Cash.  177 ;  Parsons  t.  Pettingdl,  11  Allen,  507. 

CHAPMA19,  C.  J.  The  case  is  reserved  npon  the  eyidence  offered 
by  the  plaintiffs.  That  evidence  would  authorize  the  jury  to  find 
substantially  as  follows: 

On  the  24th  of  January,  1870,  a  little  before  midnight,  the  plain- 
tiffs' manufacturing  establishment  was  discovered  to  be  on  fire. 
The  buildings  were  situated  in  Somorville,  about  fifty  feet  south  of 
the  track  of  the  Fitchburg  Bailroad.  Two  fire-engines  were  sood 
brought  upon  the  ground,  belonging  to  the  Somerville  fire  depart- 
ment, and  one  from  Cambridge.  Not  being  able  to  procure  a  sup- 
ply of  water  otherwise,  they  laid  the  hose  across  the  track,  under 
the  direction  of  the  chief  engineer  of  the  Cambridge  fire  depart- 
ment, and  obtained  a  supply  from  a  hydrant  on  the  north  side  of 
the  track.  The  water  was,  by  means  of  the  hose,  applied  to  the 
fire,  and  had  diminished  it,  and  would  probably  have  extinguished 
it  in  a  short  time  but  for  the  acts  of  the  defendants.  At  that  time 
a  freight  train  came  along  from  the  west,  and  though  its  managers 
had  sufficient  notice  and  warning,  and  might  have  stopped,  and 
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l&ad  no  occasion  for  haste,  they  paid  no  attention  to  the  hose,  bnt 
carelessly  passed  over  it  with  their  train,  and  thereby  severed  it, 
and  stopped  the  water.  They  injured  the  hose  so  much  that  it 
could  not  be  seasonably  repaired  ;  and  thereby  the  plaintiffs'  build- 
ings and  machinery  were  consumed.  They  did  not  delay  to  give 
time  for  uncoupling  the  hose,  which  would  have  delayed  them  but 
a  few  minutes. 

One  of  the  grounds  taken  by  the  plaintiffs  is,  that  the  defendants 
train  did  not  stop  before  crossing  the  Orand  Junction  Bailroad, 
and  thereby  violated  the  Oeneral  Statutes,  chap.  63,  §  93,  which 
require  that  trains  shall  be  stopped  before  crossing  another  railroad 
at  grade.  The  point  of  this  crossing  was  in  sight  of  the  fire,  and 
a  few  hundred  feet  west  of  it  But  the  object  of  the  statutes  was 
solely  to  prevent  the  collision  of  trains  at  crossings,  and  had  no 
reference  to  the  extinguishment  of  fires.  It  is  not  applicable  to 
this  case. 

The  plaintifl!i3  further  contend,  that  the  hose  was  properly  and 
rightfully  laid  across  the  track,  for  the  purpose  of  aiding  in  the 
extinguishment  of  the  fire.  This  the  defendants  deny,  because 
they  had  obtained  a  legal  title  to  the  land  occupied  by  their  rail- 
road. It  cannot  be  denied  that  it  was  their  property,  and  they 
had  the  same  right  to  its  possession  that  other  land  owners  have 
to  their  lands,  so  far  as  thi^  case  is  concerned.  But  all  rights  of 
property  are  subject  to  some  limitations.  No  one  has  a  right  to  his 
real  estate,  which  is  absolutely  exclusive.  In  Cooley  on  Constitu- 
tional Limitations,  594,  it  is  said  that  police  regulations  may  author- 
ize one  to  take,  use  and  destroy  the  private  property  of  individuals, 
to  prevent  the  spread  of  fire,  tiie  ravages  of  pestilence,  the  advance 
of  a  hostile  army,  or  any  other  publTc  calamity.  See  also  the 
authorities  there  cited.  But  we  have  no  occasion  to  consider  the 
principle  further  than  it  is  settled  by  this  court  in  Tayhr  v.  Ply^ 
matUh,  8  Meta  462.  It  is  there  held  that  the  right  to  take  private 
property  to  prevent  the  spread  of  fire  exists  by  the  common  law. 
Chief  Justice  Shaw  discusses  the  principle,  and  cites  the  author- 
ities. We  cannot  doubt  the  soundness  of  the  principle ;  and  it 
authorized  the  parties  engaged  in  extinguishing  the  fire  in  the 
plaintiffs'  &ctory  to  lay  their  hose  across  the  defendants'  track. 

The  elaborate  provisions  which  our  statutes  have  made  for  the 
extinguishment  of  fires  indicate  the  magnitude  of  the  interest 
which  the  community  has  in  preventing  the  spread  of  oonflagra* 
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tioQs ;  but  these  statutes  do  not  supersede  the  common  law.  Their 
purpose  is  merely  to  enable  the  community  to  protect  themBelves 
more  effectually  than  they  could  do  otherwise.  Thus  tke  organisa- 
tion of  a  fire  department  with  officers  and  implements  does  not 
depriTe  the  people  of  a  neighborhood  from  obtaining  an  engine  and 
hoscy  and  crossing  the  neighboring  lands  to  obtain  water  for  stop- 
ping a  conflagration,  without  waiting  for  an  organisation;  and 
individuals  may  climb  upon  neighboring  roofs  to  carry  buckets  of 
water.  It  is  a  sufficient  justification,  that  the  circumstances  made 
such  an  invasion  of  private  property  reasonable  and  proper,  in  help- 
ing to  extinguish  the  fire. 

The  objection  of  the  defendants,  that  the  officers  of  the  fire 
department  in  Cambridge  had  no  jurisdiction  in  SomerviDe,  and 
could  not  act  officially  in  the  town,  has  no  validity.  They  had 
a  fire  company  organized,  and  an  engine  and  hose,  and  were  in  the 
vicinity  of  the  building,  and  they  could  not  with  propriety  stand 
idly  by,  and  witness  the  spread  of  a  fire  which  they  mi^t  extin- 
guish, merely  because  it  was  beyond  the  town  line.  Th^y  had  a 
right,  as  citizens,  to  do  what  they  reasonably  could  to  prevent  this 
public  calamity,  whether  in  their  own  city  or  a  neighboring  town. 

It  is  urged  that  upon  this  principle  one  person  may  enter  upon 
the  property  of  another  for  the  purpose  of  extinguishing  a  fire  in 
a  small  building  of  no  importance,  and  where  there  is  no  danger  to 
o&er  buildings.  Undoubtedly  the  principle  is  to  have  a  reasonable 
limitation.  He  who  enters  upon  the  property  of  another  takes 
upon  himself  the  burden  of  establishing  the  fact  that  there  was  a 
just  occasion  for  it;  and  in  this  case  the  plaintiffs  must  submit  to 
the  jury,  with  proj^er  instructions,  the  question  whether  there  was 
good  cause  for  laying  the' hose  across  the  defendants'  track.  All 
that  the  court  can  say  is,  that  there  is  sufficient  evidence  to  submit 
to  the  jury. 

But  assuming  that  the  hose  was  properly  laid  across  the  track, 
yet  the  defendants  contend  that  the  plaintiffs  have  no  cause  of 
action,  because  the  hose  was  not  their  property,  nor  were  the  men 
who  had  possession  of  it  their  servants.  It  is  true  that  the  hose 
was  not  their  property,  and  the  men  in  charge  of  it  were  not  their 
servants.  Their  services  were  voluntary,  and  if  they  had  gone  away 
and  taken  the  hose  and  engine  with  them,  the  plaintiffs  would  have 
had  no  legal  claim  against  them.  But  we  do  not  think  that  these 
circumstances  are  material.     The  men  and  the  engine  were  in  fact 
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(omishiDg  water  to  the  plamtifls,  and  were  thereby  extiaagui^ing 
the  fire.  They  were  rendering  the  same  Bervice  to  the  plaintLffB  aa 
if  they  were  hired  and  were  using  the  plaintiffs'  hose.  The  de- 
fendants cut  off  the  supply  of  water,  and  this  was  as  really  an^ 
interference  with  the  plaintiffs'  possession  as  if  they  held  the  pos- 
session under  a  deed,  and  as  if  the  men  were  laboring  under  a 
conti^t.     The  interference  was  tortious. 

It  is  further  contended,  that  no  dii*ect  or  immediate  injury  was 
occasioned  to  the  plaintiffs  by  the  act  of  the  defendants,  but  that 
the  injury  was  occasioned  by  the  fire  directly,  and  by  the  defendants 
remotely.     The  question  of  proximate  cause  is  often  involTed  in 
difficulty,  by  reason  of  the  endless  variety  of  circumstances  in  which 
injuries  may  occur;  and  the  cases  on  the  subject  are  very  numerous. 
A  case  which  much  resembles  the  present  is  Atkinson  v.  Newcastle 
d  Gateshead  Water-works  Co.y  Law  R.,  6  Exch.  404.  The  defendant? 
were  a  company  incorporated  to  erect  water- works  and  supply  water 
to  the  inhabitants^  with  .the  obligation  to  keep  a  certain  head  upon 
the  fire  plugs.     They  neglected  to  do  this,  and  were  thereby  sub- 
ject to  a  penalty.     The  plaintiffs'  saw-mill  and  lumber-yard  took 
fire;  and  in  consequence  of  the  defendants'  neglect  in  respect  to  the 
head  of  water,  the  plaintiffs  could  not  obtain  a  supply,  and  their 
property  was  burned.     It  was  held  that  tlie  defendants  were  liable, 
on  the  common-law  principle  stated  in  Com.  Dig.,  Action  on  the 
Case,  A.  *'  Whenever  a  man  has  a  temporal  loss  or  damage  by  the 
wrong  of  another,  he  may  have  an  action  on  the  case  to  be  repaired 
in  damages."  The  defendants  contended  that  the  damages  were  too 
remote,  but  the  court  liold  otherwise.     Kelly,  C.  B.,  significantly 
asked,  "What  kind  of  damage  can  be  more  a  proximate  consequence 
of  the  want  of  water  tliaii  the  destruction  by  fire  of  a  house  which 
a  prox)er  supply  of  water  would  have  saved?"     Baron  Bit  am  wkll 
remarked  that  it  was  the  immuiliate  c()iise([iiciiee  of  the  i)roximate 
cause.     Couch  v.  Steely  3  El.  &  Bl.  \)'l,  was  cited  as  decisive  oi*  this 
principle.     Among  other  cases  illustrating  tlie  subject  of   direct 
consequences  are  iSW/  v.  Shepherd,  2  W.  Bl.  8!)2;  GllbertsofLW  liich- 
ardson,  5  C.  B.  502;  Lee  v.  Eile?/,  18  C.  B.  (N.  S.)  722  Dicki}iso}k 
V.  BoylCj  17  Pick.  78;   Wellington  v.  Downe^  Kerosene  Oil  Co.,  104 
Mass.  64. 

Other  cases  are  cited  where  tlu  damages  ^ere  held  to  be  too 
remote,  hut  they  arc  unlike  tlu^  present  eiuse.  The  law  regards 
practicul  distinctions,  ratlier  tiuui  tliosj  whijh  uiv  merely  theoret- 
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ioal;  «&d  practically,  when  a  man  cats  off  the  hoae  through  wliich 
firemen  are  throwing  a  stream  upon  a  burning  building,  and  there 
upon  the  building  is  contsumed  for  want  of  water  to  extinguish  it, 
his  act  is  to  be  regarded  as  the  direct  and  efScient  cause  of  the 
injury. 

It  is  further  contended  that  the  advantage  to  be  gained  bj  the 
plaintiffs  from  the  supply  of  water  through  the  hose  was  merely 
prospective,  and  thus  was  remote.  But  it  was  not  prospective,  in 
the  sense  in  which  that  word  is  used  in  the  cases  cited  by  the  de- 
fendants. In  respect  to  the  extinguishment  of  the  fire,  the  advantage 
was  immediate. 

It  is  further  contended  that  the  railroad  company  owed  no  duty 

to  the  plaintiffs  in  a  case  like  this.   It  may  be  true  that  the  company 

owed  the  plaintiffs  no  active  duty;  but  it  cannot  be  doubted  that 

they  owed  the  negative  duty  of  forbearing  to  do  an  unlawful  act 

which  caused  an  injury.    And  the  defendants  are  responsible  for  the 

act  of  their  agents  who  had  the  control  of  the  train.    This  principle 

is  too  well  settled  to  require  discussion. 

Case  to  stand  far  trial 


iNHABirAKTB  OF  WaTBBTOWK  V.   MaYO. 

(lOQMus.815.) 

OmuHMional  lato — PoUee  power — reHraininy  nuUaticet  in  eUi&9  ^Md  towns, 

A  statate  prohibited  the  ase,  in  cities  and  towns  of  a  certain  sise,  of  any  build- 
ing not  then  bo  in  use,  for  carrying  on  the  "  buBineBS  of  slaughtering  cattle, 
sheep,  or  other  animals,  or  for  melting  or  rendering  establishments,  or  for 
other  noxious  and  offensive  trades  or  occupatioos/'  without  the  permission 
of  the  mayor,  etc.  Held,  a  constitutional  exercise  of  the  police  power  of  the 
legislature. 

Bill  by  the  selectmen  of  Watertown,  in  behalf  of  the  inhabit- 
ants, to  restrain  Mayo  from  occupying  and  using  a  certain  building 
in  Watertown  for  the  purposes  of  slaughtering  cattle^  sheep,  of 
other  animals  without  the  written  consent  of  the  selectmen,  in  vio- 
lation of  chap.  167,  Stat.  1871.* 

*  The  followlDR  Is  the  act  referred  to: 

Saorioif  1.  Whoever  In  any  city  or  town  containing  more  than  four  thousand  Inhabit 
aats,  erectSt  occupies  or  uses  any  building  for  carrying  on  therein  the  busineas  of 
•lauchtering  oatUe«  sheep  or  other  animals,  or  for  melting  or  rendering  e**ab*i8h- 
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The  answer  denied  the  right  of  the  plaintiffs  to  bring  the  suit; 
admitted  ownership  of  the  building  and  the  carrying  on  of  the 
business  alleged,  but  claimed  that  the  business  was  not  a  public  or 
priyate  nuisance,  and  that  jthe  said  statute  was  unconstitutional. 

At  the  hearing,  before  Wells,  J.,  it  appeared  that  in  September, 
1871,  the  defendant  made  additions  to  the  building,  and  began 
therein  the  business  of  slaughtering  cattle,  sheep  and  other  animals. 
There  was  conflicting  evidence  whether  he  had  previously  slaugh- 
tered animals  on  the  premises,  but  the  judge  found  as  a  fact,  that 
at  the  time  the  statute  took  effect  the  premises  were  not  occupied 
or  used  for  carrying  on  therein  the  business  of  slaughtering  cattie, 
sheep  or  other  animals.  It  also  appeared  that  the  premises  were  in 
the  immediate  vicinity  of  several  dwelling-houses  occupied  as  such; 
and  that  the  noise  and  bleating  of  the  animals  on  the  premises  was 

ments,  or  .or  other  noxious  or  offensiTe  trades  and  oooupations,  or  permits  or  allows 
said  trades  or  oooupatlons  to  be  carried  on  upon  premises  owned  or  occupied  by  him 
or  them,  without  first  obtaining  the  written  consent  and  permission  of  the  mayor  and 
aldermen  or  selectmen  of  such  city  or  town,  shall  forfeit  a  sum  not  exceeding  two 
hundred  dollars  for  every  month  he  or  they  so  occupy  or  use  such  building  or  premi- 
tses,  and  in  like  proportion  for  a  longer  or  shorter  time :  provided,  that  the  terms  of 
this  section  shall  not  apply  to  any  building  or  premises  now  occupied  or  used  for  the 
trades  or  occupations  before  described ;  but  no  person  or  persons  or  corporation  now 
occupying  or  using  any  building  or  premises  for  the  trades  or  occupations  aforesaid, 
•hall  enlarge  or  extend  the  same  without  first  obtaining  the  written  consent  and  per- 
mission of  the  mayor  and  aldermen  or  selectmen  of  the  city  or  town  in  which  such 
kiiilding  or  premises  are  situated,  in  the  manner  provided  in  this  section. 

*  Bbotion  2.  Whenevei  In  any  city  or  town,  containing  more  than  four  thousand 
Innabttants,  any  building  or  premises  are  occupied  or  used  by  any  person  or  persons 
or  corporation  for  carrying  on  the  business  of  slaughtering  cattle,  sheep  or  other 
mniiwMia^  or  for  melting  or  rendering  establishments,  or  for  other  noxious  or  offensive 
trades,  the  State  board  of  health  may,  if  In  their  Judgment  the  public  health  or  the 
public  comfort  and  convenience  shall  require,  order  any  person  or  persons  or  corpora- 
tion, carrying  on  said  trades  or  occupations,  to  desist  and  cease  from  further  canying 
on  said  trades  or  occupations  in  such  building  or  premises ;  and  any  person  or  persons 
or  oorporation  continuing  to  occupy  or  use  such  building  or  premises  for  carrying  on 
said  trades  or  occupations  after  being  ordered  to  desist  and  cease  therefrom  by  said 
board,  shall  forfeit  a  sum  not  exceeding  two  hundred  dollars  for  every  month  he  or 
they  continue  to  occupy  and  use  such  building  or  premises  for  carrying  on  said  trades 
or  occupiitions  after  being  ordered  to  desist  and  cease  therefrom  by  said  board  as 
aforesaid,  and  in  like  proportion  for  a  longer  or  shorter  time:  provided  that,  on  any 
application  to  said  board  to  exercise  the  powers  In  this  section  conferred  upon  them, 
a  time  and  place  forbearing  the  parties  shall  be  assigned  by  said  board  and  due  notice 
thereof  given  to  the  party  against  whom  the  application  is  made,  and  the  order  herein 
before  provided  shall  only  be  issued  after  such  notice  and  hearing. 

'^Sbotion  8.  The  supreme  Judicial  court,  or  any  one  of  the  Justices  thereof,  in  term 
time  or  vacation,  shall  have  power  to  issue  an  injunction  to  prevent  the  erection, 
oooupancy,  use,  enlargement  or  extension  of  any  building  or  premises  occupied  or 
used  for  the  trades  or  occupations  aforesaid  without  the  written  consent  and  permls- 
■lon  provided  in  section  one  of  this  act  being  first  obtained ;  and  also  in  like  mannei 
lo  enf  oroe  the  orders  of  the  State  board  of  health  Issued  under  section  two  of  thlt 
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heard  in  them;  but  no  other  eyidence  was  offered  to  show  that  the 
defendant's  bnsiness  was  a  public  or  private  nuisance. 

It  was  admitted  that  both  before  and  ever  since  the  passage  of 
the  statute,  Watertown  contained  more  than  four  thousand  inhab- 
itants; but  it  did  not  appear  that  the  selectmen  had  special 
authority  by  any  vote  of  the  inhabitants  to  file  or  maintain  the  bill 
in  their  behalf. 

The  judge  ordered  and  decreed  that  a  perpetual  injunction  be 
granted  against  the  defendant,  as  prayed  for;  and  the  defendant 
appealed. 

0,  A,  Somerbf/,  for  defendant. 

J.  B.  Goodrich  {R.  J.  Edwards  with  him),  for  plaintiffs. 

Colt,  J.  The  business  which  the  defendant  carries  on  in  his 
slaughter-house,  without  the  written  consent  and  permission  of  the 
selectmen  of  Watertown,  is  in  plain  violation  of  the  provisions  of 
the  Stat.  1871,  chap.  167,  which  prohibit  the  use  of  any  building  for 
slaughtering  cattle,  etc.,  or  for  other  noxious  or  offonsive  trades, 
without  such  consent,  in  any  city  or  town  containing  more  than 
four  thousand  inhabitants.  It  is  fqund  that  the  defendant's  busi- 
ness was  commenced  since  the  passage  of  the  act;  and  it  therefore 
does  not  come  within  the  protection  of  the  proviso  in  the  first 
section,  in  favor  of  buildings  and  premises  previously  oocupied  for 
such  business.  The  defendant  relies  upon  the  invalidity  of  the 
statute  on  constitutional  grounds;  and  denies  that  the  selectmen  of 
"Watertown  have  any  interest  in  the  subject-matter,  or  any  right,  iii 
behalf  of  themselves  or  of  the  inhabitants  of  that  town,  to  bring 
this  suit. 

All  rights  to  the  use  and  enjoyment  of  property,  secured  by  the 
constitutions  of  the  United  States  or  of  this  commonwealth,  are 
subject  to  regulation  under  that  power  known  as  the  police  power 
of  the  State,  which,  like  the  power  of  taxation,  is  necessary  to  its 
existence,  and  which  is  implied  in  the  idea  of  free  civil  government 
It  is  defined  by  Blackstone  to  be  that  power  which  concerns  ^'  the 
due  regulation  and  domestic  order  of  the  kingdom,  whereby  the 
individuals  of  the  State,  like  members  of  a  well-governed  family, 
are  bound  to  conform  their  general  behavior  to  the  rules  of  pro- 
priety, good  neighborhood  and  good  manners,  and  to  be  decent. 
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indastrioofi  aad  inoffensive  in  their  respective  stations.  "  4B1.  Com. 
163.  It  has  its  foundation  in  that  maxim  ot  all  well-ordered 
society,  which  requires  every  one  to  use  his  own  so  as  not  to  injure 
the  eqnal  enjoyments  of  others  having  equal  rights  of  property. 

Laws  passed  in  the  legitimate  exercise  of  this  power  are  not 
obnoxious  to  constitutional  provisions,  although  in  some  measum 
interfering  with  private  rights,  merely  because  they  do  not  provide 
compensation  to  the  individual  whose  liberty  is  restrained.  He  is- 
presumed  to  be  rewarded  by  the  common  benefits  secured.  It 
differs  from  the  right  of  eminent  domain,  which  involves  the 
appropriation  of  private  property  to  public  use,  and  requires,  in  its 
lawful  exercise,  pecuniary  compensation  for  the  loss  inilicted  on  the 
owner.  Familiar  instances  of  its  exercise  are  found  in  all  quaran- 
tine and  fire  regulations;  and  it  has  been  repeatedly  recognized  and 
variously  applied  in  the  decisions  of  this  court.  Commomvealth  v. 
Alger,  7  Gush.  63;  Fisher  r.  McGirr,  1  Gray,  1;  Commonwealth  v. 
Tewksbury,  11  Mete.  56;  Bakery.  Boston,  12  Pick.  184;  Vandine, 
petUioner,  6  id.  187. 

To  a  great  extent  the  legislature  is  the  proper  judge  of  the 
necessity  for  the  exercise  of  this  restraining  power.  It  is  not  easy 
to  prescribe  its  limit.  The  law  will  not  allow  rights  of  property  to 
be  invaded  under  the  guise  of  a  police  regulation  for  the  presen  a- 
tion  of  health  or  protection  against  a  threatened  nuisance ;  and 
when  it  appears  that  such  is  not  the  real  object  and  purpose  of  the 
regulation,  courts  will  interfere  to  protect  the  rights  of  the  citizen. 
But  a  perversion  of  this  power  is  not  shown  by  the  fact  that  the 
business  restrained  is  a  necessary  and  lawful  business,  which  has 
not  yet  become  a  public  nuisance  in  fact,  or  been  declared  to  be 
such  by  the  statute.  The  law  most  wisely  interferes  for  the  pro- 
teddon  of  the  public  by  preventing  in  advance  threatened  and 
probable  injury.     Exposure  to  danger  is  itself  an  injury. 

Nor  as  a  police  regulation  is  it  essential  that  its  provisions  should 
be  applicable  to  all  parts  of  the  commonwealth.  Density  of  popu- 
lation is  itself  an  element  which  may  increase  the  danger  to  be 
provided  against,  and  which  in  any  locality  may  justify  the  inter- 
ference of  the  legislature  and  relieve  it  from  the  objection  that  its 
action  is  partial  and  unequal.  The  same  rule  is  provided  for  all, 
to  be  applied  only  where  from  the  surrounding  circumstances  there 
ia  the  same  exposure.  Commonwealth  v.  Alger,  7  Gush.  53  ;  Baker 
Vol.  Xn.'  —  88 
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T.  Boiton,  12  Pick.  184 ;  Austin  v.  Murray,  16  id.  121 ;  Ooaies  t. 
New  York,  7  Cow.  685,  604. 

There  b  nothing  in  the  declared  purposes  and  provisions  of  the 
statute  in  question,  which  leads  us  to  douht  that  it  comes  within 
the  constitutional  exercise  of  the  legislatiye  power.  It  appears  to 
OS  to  proTide,  by  legal  modes,  through  the  agency  of  local  authori- 
ties^ for  a  prudent  restraint  upon  a  use  of  property  which  from  its 
nature  may  become  injurious. 

The  remaining  objection  goes  to  the  right  of  the  selectmen,  for 
themselyes  or  in  behalf  of  the  inhabitants  of  Watertown,  to  main- 
tain this  bill.  This  objection,  as  stated  in  the  answer,  does  not  go  to 
the  authority  in  fact  of  the  selectmen  to  represent  the  town  in  this 
matter,  but  denies  the  right  of  either  the  selectmen  or  the  town  to 
maintain  a  bill  of  this  character. 

But  the  right  of  the  inhabitants  of  a  town,  in  a  case  like  this,  to 
apply  to  this  court  for  relief,  and  to  prosecute  the  suit  as  plaintifb, 
was  recognized  in  the  recent  case  of  Winthrop  v.  Farrar,  11  Allen, 
898.  In  that  case,  the  selectmen  of  a  town,  acting  as  a  board  of 
health,  brought  a  bill  in  equity  to  restrain  the  exercise  of  an 
oSensiye  trade  which  they  had  prohibited  under  the  Gton.  Stats., 
chap.  26,  and  an  amendment  was  allowed  substituting  the  inhab- 
itants of  the  town  as  plaintiffs  after  the  term  of  ofiSce  of  the  select* 
men  had  ceased. 

The  statute  of  1871,  chap.  167,  and  the  General  Statutes,  chap. 
26,  relate  to  the  same  subject-matter,  the  restraint  of  offensive 
trades.  Power  is  given  to  the  court  under  the  later  statute,  in 
section  3,  to  prevent,  by  injunction,  the  erection,  use  or  enlargement 
of  buildings  in  violation  of  its  provisions ;  and  in  the  absence  of 
any  positive  provision,  it  is  to  be  presumed  that  it  was  not  the  inten- 
tion to  take  from  towns  the  power  which  they  had  exercised,  by  the 
decision  of  this  oourt,  to  prosecute  suits  in  similar  cases. 

Decree  affirmed* 
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Hie  eonstltalloii  of  Massachtuietts  placed  in  the  goTemor  the  power  of  par 
doning  ofPenaea,  bat  provided  that  no  pardon  before  conviction  should  avail 
the  partj  pleading  the  same.  HM,  that  a  pardon  granted  after  verdict  of 
goiltj  and  before  sentence  was  valid. 

Ikdiotment  for  cheating  by  false  pretenses.  Defendant  was 
tried  at  the  May  term  of  the  Suffolk  superior  court,  was  found 
guilty  by  the  jury,  and  exceptions  taken  by  defendant  to  the 
decisions  and  rulings  of  the  trial  judge  were  allowed. 

While  the  exceptions  were  pending  in  this  court  and  before  argu- 
menty  the  defendant  went  into  the  superior  court  and  there  pleaded 
a  pardon  granted  by  the  governor  of  Massachusetts  by  and  with 
the  adyice  of  the  council,  on  December  8,  1871. 

The  district  attorney,  in  behalf  of  the  commonwealth,  replied 
that  the  pardon  was  granted  ^*  while  the  exceptions  were  pending 
and  undecided  as  aforesaid,  and  before  any  judgment  on  said  ver- 
dict was  or  had  been  rendered  by  said  superior  criminal  court  or 
any  conviction  had  on  said  indictment,  and  was  and  is  null  and 
void."  The  defendant  demurred  to  the  replication;  and  Lobd,  J., 
reported  the  case  for  the  determination  of  this  court  as  follows: 

**  By  consent  of  the  parties,  I  report  for  the  determination  of 
the  supreme  judicial  court,  whether  said  pardon  can  be  pleaded  in 
bar  of  sentence  upon  said  indictment;  and,  whether  it  can  or  can- 
not be  pleaded,  what  is  the  legal  effect  of  the  pleading  in  the  case. 
It  was  agreed  between  the  parties,  that  the  exceptions  to  the  rulings 
and  decisions  of  the  superior  court  were  pending  at  the  time  the 
pardon  was  issued;  and  that  said  exceptions  were  subsequentiy 
waived,  and  the  pardon  pleaded,  as  appears  by  the  record.  The 
commonwealth's  attorney  contended  that,  under  the  constitution 
of  the  commonwealth,  the  governor  cannot  pardon  till  conviction 
is  established  by  the  judgment  of  the  court  upon  a  verdict  of 
guilty;  that  at  all  events,  even  if  the  executive  may  interpose  his 
pardon  before  sentence,  it  can  only  be  when  nothing  of  judicial 
proceeding  remains  except  sentence,  when  the  nght  of  the  govern- 
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meiit  to  move  for  sentence  is  judicially  determined;  and  that  under 
no  circumstances  whatever  can  a  pardoa  be  issued  while  there 
remains  undecided  a  judicial  question,  upon  which  conviction  and 
sentence  depend.  On  the  part  of  the  defendant,  it  was  contended 
that  the  power  and  right  of  the  governor  to  pard6n  is  absolute  upon 
the  rendition  of  a  verdict  of  gnilty  by  the  jury,  and,  whether  so  or 
otherwise,  the  defendant  is  entitled  upon  the  pleadings  to  be  dis- 
charged.' 


w 


0.  A.  Somerby  and  W.  S,  Gardner  {T.  H.  Sm$ets»r  with  them)» 

for  defendant. 

/.  W,  May 9  district  attorney,  for  Commonwealth. 

Gray,  J.  This  case  presents  an  interesting  question  of  th#^ 
extent  of  the  power  conferred  by  that  provision  of  the  constitu- 
tion of  the  commonwealth,  which  declares  that  "  the  power  of  jMur* 
doning  offenses,  except  such  as  persons  may  be  convicted  of  before 
the  senate  by  an  impeachment  of  the  house,  shall  be  in  the  gover* 
nor,  by  and  with  the  advice  of  council;  but  no  charter  of  pardon, 
granted  by  the  governor,  with  advice  of  the  council,  before  convic- 
tion, shall  avail  the  party  pleading  the  same,  notwithetanding  any 
general  or  particular  expressions  contained  therein,  descriptive  of 
the  offense  or  offenses  intended  to  be  pardoned.''  Const  Mass., 
chap.  2,  §  1,  art.  8. 

The  nature  of  this  question,-  involving  a  definition  of  the  limits  'A 
the  constitutional  authority  of  the  executive  department  of  the  gov- 
ernment, and  the  doubts  which  some  of  us  at  first  entertained  in 
relation  to  it,  justify,  if  they  do  not  require,  a  full  statement  of  the 
reasons  and  precedents  for  the  conclusion  at  which,  upon  mature 
consideration,  we  have  unanimously  arrived. 

The  ordinary  legal  meaning  of  ''conviction,"  when  used  to  deslg* 
nate  a  particular  stage  of  a  criminal  prosecution  triable  by  a  jury,  is 
the  confession  of  the  aooused  in  open  oooxt,  or  the  verdict  returned 
against  him  by  the  jury,  which  ascertains  and  publishes  the  fact  of 
his  guilt;  while  ''judgment"  or  "sentence"  is  the  appropriats 
word  to  denote  the  action  of  the  court  before  which  tiie  trial  is  had, 
declaring  the  consequences  to  the  convict  of  the  fact  thus  asoer« 
tained.  The  authorities  upon  this  point  are  so  numerous  that  it 
will  be  sufficient  to  cite  a  few  of  those  which  show  that  such 
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the  legal  nnderdtanding  and  use  of  these  words  at  the  time  of  the 
adoption  of  our  constitution. 

Upon  a  question  of  the  meaning  of  legal  language  as  used  at  that 
time,  there  is  no  higher  authority  than  Blackstone's  Oommentaries, 
which  were  published  in  1765,  and  of  which  Edmund  Burke,  in  hia 
speech  on  conciliation  with  the  colonies,  in  1775,  said  that  he  had 
heard  that  nearly  as  many  copies  had  been  sold  in  America  as  in 
England. 

Blackstone  uniformly  speaks  of  the  verdict  of  a  jury  upon  a  plea 
of  not  guilty  as  constituting  the  *' conviction,"  even  while  the  case 
is  still  open  to  a  motion  for  a  new  trial  or  in  arrest  of  judgment. 
After  discussing  the  granting  of  a  new  trial  when  the  accused  has 
been  found  guilty  by  the  jury,  and  the  conclusive  effect  of  an 
acquittal,  he  adds:  ''But  if  the  jury  find  him  guilty,  he  is  then 
said  to  be  convicted  of  the  crime  whereof  he  stands  indicted;  which 
-conviction  may  accrue  two  ways,  either  by  his  confessing  the 
offense  and  pleading  guilty,  or  by  his  being  found  so  by  the  verdict 
of  his  country."  4  Bl.  Com.  362.  "After  trial  and  conviction, 
the  judgment  of  the  court  regularly  follows,  unless  suspended  or 
arrested  by  some  intervening  circumstance,  of  which  the  principal 
is  the  benefit  of  clergy."  Id.  365.  "  We  are  now  to  consider  the 
next  stage  of  criminal  prosecution,  after  trial  and  conviction  are 
past,  in  such  crimes  and  misdemeanors  as  are  either  too  high  or  too 
low  to  be  included  within  the  benefit  of  clergy,  which  is  that  of 
judgment.'^  "  Whenever  he  appears  in  person,  upon  either  a  capi- 
tal or  inferior  conviction,  he  may  at  this  period,  as  well  as  at  his 
arraignment,  offer  any  exception  to  the  indictment,  in  arrest  or 
stay  of  judgment."  Id.  375.  After  describing  the  effect  of  "sen- 
tence of  death,  the  most  terrible  and  highest  judgment  in  the  laws 
of  England,"  as  attainting  the  criminal,  and  incapacitating  him  to 
be  a  witness^  or  to  perform  the  functions  of  another  man,  he 
observes:  "This  is  sit&r  judgment,  for  there  is  great  difference 
between  a  man  convicted  and  attainted,  though  they  are  frequently 
through  inaccuracy  confounded  together.  After  conviction  only,  a 
man  is  liable  to  none  of  these  disabilities,  for  there  is  still  in  con- 
templation of  law  a  possibility  of  his  innocence.  Something  may 
be  offered  in  arrest  of  judgment;  the  indictment  may  be  erronoousy 
which  will  render  his  guilt  uncertain,  and  thereupon  the  present 
oonvietion  may  be  quashed;  he  may  obtain  a  pardon  or  be  allowed 
4bB  benefit  of  cle^."    Id.  380,  381.     "When  judgment,  pro* 
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nounoed  upon  oonyiction,  is  falsified  or  reversed,  all  former  pro- 
ceedings are  absolately  set  aside. '*  Id.  393.  **  General  words  hare 
also  a  yery  imperfect  effect  in  pardons.  A  pardon  of  all  felonies 
will  not  pardon  a  conyiction  or  attainder  of  f  elony,  but  the  conyic- 
tion  or  attainder  mast  be  particularly  mentioned."  Id.  400.  ''A 
pardon  may  either  be  pleaded  upon  arraignment^  or  in  arrest  of 
judgment,  or  in  bar  of  execution."  Id.  402.  The  terms  of  our 
constitution  clearly  indicate  that  its  framers  had  in  mind  these  rules 
of  the  common  law. 

The  word  ''conyiction"  was  used  in  the  same  sense  in  many 
public  acts  of  the  goyemment  of  this  State,  after  it  had  thrown  off 
the  authority  of  the  crown,  and  before  the  adoption  of  the  consti- 
tution of  the  commonwealtii.  By  Stat  1776,  chap.  32,  §  18,  it  was 
provided  that  '^  no  miswriting,  misspelling,  false  or  improper  Eng- 
lish after  conviction  "  upon  an  indictment  for  treason  should  ''be 
any  cause  to  stay  or  arrest  judgment  thereupon."  By  Stat.  1776, 
chap.  44,  §  1,  any  person  offending  against  the  act  of  1775,  chap. 
9,  to  prevent  the  forgery  of  bills  of  public  credit,  ''and  being 
thereof  convicted  as  in  said  act  provided,  shall  be  adjudged  gniliy 
of  felony  and  suffer  the  pains  of  death."  By  Stai  1776,  chap.  48, 
§  3,  any  person  transported  out  of  the  State  as  a  public  enemy,  and 
returning  during  the  war  without  license  of  the  general  court, 
should,  "  on  conviction  thereof  before  the  superior  court  of  judi- 
cature, be  adjudged  guilty  of  felony,  without  benefit  of  clergy." 
And  by  the  Stat,  of  January  25, 1779,  chap.  3,  any  inhabitant  of  tiiis 
State,  committing  treason  without  the  limits  thereof,  might  be 
tried  therefor  in  the  county  whereof  he  was  an  inhabitant,  and,  "if 
thereof  convicted  in  the  same  county,  be  adjudged  and  punished  in 
the  same  manner  as  if  the  said  offense  had  been  therein  committed." 
Mass.  State  Laws,  1775-1780,  pp.  110,  127,  l56,  211.  The  death 
warrants  of  the  same  period,  issued  by  the  council  exercising  the 
executive  power,  preserve  the  same  distinction  between  conviction 
by  the  jury  and  judgment  of  the  court.  For  example,  the  warrant 
for  the  execution  of  Bathsheba  Spooner  and  others  for  the  murder 
of  her  husband  in  Worcester  in  1778,  recites  that  the  defendants 
"were  by  verdict  of  our  said  county  of  Worcester  convict,  and 
thereupon  were  by  our  justices  of  our  said  court  adjudged  to  suftei 
the  pains  of  death."    2  Chandler's  Orim.  Trials,  378. 

The  first  crimes  act  of  the  United  Skates  begins  with  these  words: 
"  If  any  person  or  persons,  owing  allegiance  to  the  United  States 
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of  Ameiicay  shall  leiry  war  against  them,  or  shall  adhero  to  their 
enemies,  giving  them  aid  and  comfort  within  the  United  States  or 
elsewhere,  and  shall  be  thereof  convicted,  on  confession  in  open 
court,  or  on  the  testimony  of  two  witnesses  to  the  same  overt  act  of 
the  treason  whereof  he  or  they  shall  stand  indicted,  such  person  or 
persons  shall  be  adjudged  guilty  of  treason  against  the  United 
States,  and  shall  suffer  death."  IT.  S.  Stat  1790,  chap.  35,  §  1. 
Section  31  of  the  same  act  declares  that ''  the  benefit  of  clergy  shall 
not  be  used  or  allowed  upon  conviction  of  any  crime  for  which,  by 
any  statute  of  the  United  States,  the  punishment  is  or  shall  be 
declared  to  be  death."  And  our  own  Stat  of  1784,  chap.  56,  §  2, 
provided  that  '^if  any  person  shall  be  convicted  of  any  crime 
wherein  by  law  the  plea  of  benefit  of  clergy  was  heretofore  allowed, 
and  for  which,  without  such  benefit  of  clergy,  he  must  have  been 
adjudged  to  suffer  the  pains  of  death,"  he  should  be  otherwise 
punished  as  therein  proscribed.  See  also  Stats.  1782,  chap.  9,  §  1; 
chap.  14,  §  3;  1784,  chap.  9,  §  4;  chaps.  46,  52,  58;  chap.  66,  §  11; 
chap.  68. 

Mr.  Dane,  who  was  admitted  to  the  bar  before  the  adoption  of 
the  constitution,  and  was  peculiarly  learned  in  the  law  of  his  times^ 
says:  ''A  man  is  convict  by  verdict,  but  not  attainted  before  judg- 
ment" "Pardon  is  another  special  plea  in  bar."  "By  pleading 
a  pardon  in  arrest  of  judgment,  there  is  an  advantage,  as  it  stops 
the  corruption  of  blood,  by  preventing  the  attainder."  "  Convic- 
tion is  on  confession  or  verdict"  6  Dane's  Ab.  534,  586.  See  also 
7  id.  339,  340. 

In  OommonweaUh  v.  Richards^  17  Pick.  295,  it  was  held  that  an 
appeal  allowed  by  statute  from  the  court  of  common  pleas  in  a 
criminal  case,  to  be  claimed  at  "  the  court  before  which  such  con- 
viction shall  be  had,"  must  be  claimed  before  the  end  of  the  term 
at  which  the  verdict  was  returned ;  and  Chief  Justice  Shaw,  in 
delivering  the  opinion  of  the  court,  said:  "It  has  generally  been 
considered,  we  believe,  that,  as  the  sentence  is  the  final  act  in  a 
criminal  proceeding,  it  constitutes  the  judgment,  and  it  is  only 
from  final  judgments  that  appeals  are  to  be  taken.  But  though 
such  is  the  general  rule  of  law,  we  think  it  has  been  changed  by 
this  statute,  and  that  the  statute  itself  has  made  a  distinction 
between  a  conviction  and  a  judgment  In  general,  the  legal  mean- 
ing of  '  conviction '  is,  that  legal  proceeding  of  record,  which  asceiw 
tains  the  guilt  of  the  party,  and  upon  which  the  sentence  or  judg* 
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ment  is  foandcd,  as  a  verdict,  a  plea  of  guilty^  an  ontlawry,  and 
the  like."  See  also  Commonwealth  v.  Afidrews,  2  Mass.  409,  and  3 
id.  126,  131,  133. 

The  use  of  words  in  our  modern  statutes  is  not  the  highest 
eridence  of  their  meaning  at  the  time  of  the  adoption  of  the  con- 
stitution. But  it  may  be  observed  that  the  Bev.  Stats.,  chap.  123, 
§  3,  and  the  Gen.  Stats.,  chap.  158,  §  6,  provide  that  "  no  person 
indicted  for  an  offense  shall  be  convicted  thereof,  unless  by  confes- 
sion of  his  guilt  in  open  court,  or  by  admitting  the  truth  of  the 
charge  against  him  by  his  plea,  or  demurrer,  or  by  the  verdict  of  a 
jury  accepted  and  recorded  by  the  court."  It  is  by  the  defend- 
ant's own  confession,  plea  or  demurrer,  or  by  the  verdict,  that 
he  is  here  declared  to  be  "convicted,"  without  any  action  of  the 
court  in  either  alternative,  except  in  the  latter,  the  mere  formal 
acceptance  and  recording  of  the  verdict,  which  implies  no  adjudi- 
cation of  the  court  upon  the  defendant's  guilt.  See,  also.  Rev. 
Stats.,  chap.  137,  §  11,  and  Gen.  Stats.,  chap.  172,  §  16  ;  Bev. 
Stats.,  chap.  139,  and  Gen.  Stats.,  chap.  17^,  passim. 

When  indeed  the  word  "conviction"  is  used  to  describe  the 
effect  of  the  guilt  of  the  accused  as  judicially  proved  in  one  case, 
when  j)leaded  or  given  in  evidence  in  another,  it  is  sometimes  used 
in  a  more  comprehensive  sense,  including  the  judgment  of  the 
court  upon  the  verdict  or  confession  of  guilt ;  as,  for  instance,  in 
speaking  of  the  plea  of  autrefois  convict,  or  of  the  effect  of  guilt, 
judicially  ascertained,  as  a  disqualification  df  the  convict.  And  it 
might  be  held  to  have  the  same  meaning  in  the  somewhat  analogous 
case  in  which  the  constitution  provides  that  "no  person  shall  ever 
be  admitted  to  hold  a  seat  in  the  legislature  or  any  office  of  trust  or 
importance  under  the  government  of  this  commonwealth,  who  shall 
in  the  due  course  of  law  have  been  convicted  of  bribery  or  corrup- 
tion in  obtaining  an  election  or  appointment.  Const.  Mass.,  chap. 
6,  art.  2.  See  Case  of  Falmouth,  Mass.  Election  Cases  (ed.  1853), 
203. 

But  Blackstone  says  :  "  The  plea  of  autrefois  convict,  or  a  former 
conviction  for  the  same  identical  crime,  though  no  judgment  was  ever 
given  or  perhaps  will  be  (being  suspended  by  the  benefit  of  clergy 
or  other  causes),  is  a  good  plea  in  bar  to  an  indictnaent."  4  Bl. 
Com.  336.  And  it  is  still  an  open  question  in  this  commonwealth, 
whether  a  verdict  of  guilty  rendered  upon  a  good  indictment,  and 
which  has  not  been  set  aside,  will  or  will  not,  before  judgment. 
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fupport  a  plea  of  autrefois  ccfmcL  6  Dane's  Ab.  633  ;  Common- 
wealth  y.  Robyy  12  Pick.  496,  510 ;  Commonwealth  t.  Lahy,  8  Gray, 
459,  461 ;  Commonwealth  y.  Harris,  id.  470,  473. 

At  the  time  of  the  adoption  of  the  constitution,  the  word  ''con- 
riction*'  waa  ordinarily  used  to  express  the  verdict  only,  e^en  in 
treating  of  the  disqualification  of  the  convict  as  a  witness.  Lord 
Mansfield,  for  example,  in  1774,  where  a  witness  was  objected  to 
as  incompetent  because  he  stood  convicted  of  perjury,  the  record  of  ' 
which  conviction  was  produced,  said  :  "  A  conviction  upon  a  charge 
of  perjury  is  not  sufScient,  unless  followed  by  a  judgment ;  I  know 
of  no  instance  in  which  a  conviction  alone  has  been  an  objection." 
Lee  y.  Oansel,  Gowp.  1,  3.  In  the  earlier  cases  in  this  common- 
wealth, the  word  '' conviction"  was  used  in  the  same  sense  as 
applied  to  such  a  question,  even  before  it  had  been  settled  whether 
a  judgment  was  necessary  to  complete  the  disqualification  of  the 
witness.  Upon  the  trial  in  this  court  in  1788  of  an  indictment 
against  two  for  perjury,  to  which  one  pleaded  guilty  and  was  offered 
as  a  witness  for  the  commonwealth  against  the  other,  Mr.  Justice 
(afterward  Chief  Justice)  Dana  states  in  his  manuscript  note  of  the 
case,  ''  To  whom  it  is  objected  that,  standing  convict  of  the  crimen 
falsi,  he  is  disqualified  to  be  a  witness.  It  is  answered  that  con  vie- 
ti  m,  though  of  the  crimen  falsi,  is  no  disqualification,  without  it 
be  followed  by  an  infamous  punishment,  or  at  least  until  after  judg- 
ment.*' The  witness  was  excluded  by  a  divided  court.  Common- 
wealth  v.  Manly  and  Willis,  Bristol,  October  term,  1788.  So  in 
Oushman  v.  Loker,  2  Mass.  106,  the  court  said,  ''It  is  now  settled 
that  nothing  short  of  a  conviction  on  an  indictment  for  crimen  falsi, 
and  a  judgment  on  the  conviction,  ''is  a  sufBcient  objection  to  the 
competency  of  a  witness."  And  in  the  latest  case  on  that  subject, 
in  which  it  was  held  that  a  verdict,  without  judgment,  was  not  such 
a  "conviction"  as  could  be  proved  tmder  Gen.  Stats.,  chap.  131, 
§  13,  in  order  to  affect  the  credit  of  a  witness,  it  was  said  :  **  In  its 
most  common  use,  it  signifies  the  finding  of  the  jury  that  the 
prisoner  is  guilty."     Commonwealth  Y.  Oorham,  99  Mass.  420. 

It  was  argued  by  the  learned  attorney  for  the  commonwealth, 
iliat  the  words  of  the  constitution,  that  no  pardon  granted  before 
oonviction  "  shall  avail  the  party  pleading  the  same,"  imply  that  it 
eannot  be  taken  advantage  of  after  verdict  in  the  first  prosecution 
for  the  offense  in  question,  because  the  t::ne  for  pleading  is  then 
past  But  "pleading,"  as  here  used,  may  well  include  any  euita- 
VoL.  XII.  —  89 
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ble  form  of  bringing  the  pardon  to  the  notice  of  the  conrt,  by  plea, 
motion  or  otherwise.  Coke,  Holt,  Mansfield  and  Blackstone,  all 
speak  of  '^pleading"  a  pardon  after  the  yerdict  and  even  after  the 
judgment  3  Inst.  235 ;  Rex  v.  Parsons,  1  Freem.  507 ;  The  King 
y.  Seeian,  1  W.  BL  479;  4  Bl.  Com.  337,  376,  402.  In  at  least  cne 
instance  before  the  superior  court  of  judicature  of  the  Proyinco  of 
Massachusetts  Bay,  a  man  who  had  been  indicted  for  murder  and 
found  guilty  by  the  jury,  and  his  case  continued  from  term  to  term, 
upon  a  motion  for  a  new  trial,  until  he  had  obtained  a  pardon  from 
the  king,  was  then,  as  the  record  states,  '^brought  again  into 
court,  and,  being  sot  to  the  bar,  upon  his  knees  he  pleads  his 
majesty's  most  gracious  pardon  of  the  offense  aforesaid,  a  certificate 
of  which  from  the  secretary  of^tate's  office,  being  produced,  is 
allowed. '^  TJie  King  y.  Richardson,  Bee.  1772,  foL  15.  And,  as 
we  shall  presently  see,  there  are  many  similar  records  since  the 
adoption  of  the  constitution. 

It  is  not  easy  to  ascertain  the  source  of  the  constitutional  restric- 
tion of  the  pardoning  power.  The  acts  of  the  English  parliament 
contained  no  like  proyision ;  and  the  histories  of  Massachusetts, 
and  such  imperfect  notes  of  the  debates  in  the  conyention  which 
framed  the  constitution  of  the  commonwealth  as  haye  come  down  to 
us,  are  silent  upon  the  subject. 

The  English  bill  of  rights  of  1688  declared  **  that  all  grants  and 
promises  of  fines  and  forfeitures  of  particular  persons  before  con- 
yiction  are  illegal  and  yoid."  Stat  1 W.  &  M.  sess.  2,  chap.  2,  §  12. 
That  article  did  not  affect  the  power  of  the  soyereign  to  remit  fines 
and  forfeitures  and  pardon  offenders ;  but  was  aimed  at  the  illegal 
practice  of  granting  away  fines  and  forfeitures  before  they  had 
actually  accrued ;  and  an  inquest  or  inquisition  of  office  by  the  jury 
was  a  complete  conyiction  within  the  contemplation  of  the  bill  of 
rights.  3  Bl.  Com.  259 ;  4  id.  301.  By  the  common  law,  a  con- 
yiction of  felony  by  yerdict  or  confession  yested  in  the  king  the 
goods  €md  chattels  of  the  felon,  although  his  lands  were  not  for- 
feited until  attainder  by  judgment     4  Bl.  Com  373*,  387. 

The  house  of  commons  in  1679,  and  again  ir  1688,  resolyed  that 
a  royal  pardon  could  not  be  ^^  pleaded  in  bar  <^  f  an  impeachment  ** 
4  Hatsell's  Free.  192,  193,  277.  And  in  1700  .ihe  act  of  settlement 
of  12  &  13  W.  Ill,  chap.  2,  section  8,  declared  ''  that  no  pardon 
under  the  great  seal  of  England  be  pleadable  to  an  impeachment 
by  the  commons  in  parliament"    ^^But,"  Blackstone  says,  ''after 


MARCH  TERM,  1872.  707 

CSommonwealth  y.  Lock  wood. 

ihe  impeachment  has  been  solemrlj  heard  and  determined^  it  is  not 
understood  that  the  king's  royal  grace  is  further  restrained  or 
abridged/'  4  Bl.  Com.  399.  There  is  no  doubt  that  the  king  can 
pardon  after  sentence  upon  an  impeachment  7  Pari.  Hist.  283 ;  4 
Hatsell's  Prec.  296,  note;  2  Hallam's  Const.  Hist,  chap.  12  (7th  od.), 
414.  And  the  question  of  his  power  to  pardon  after  a  vote  of  guilty 
and  before  sentence  does  not  appear  to  haye  arisen  in  England.  But 
in  proceedings  upon  impeachment  before  the  house  of  lords  since 
the  statute  of  W.  Ill,  the  plea  or  vote  of  guilty  was  considered  the 
"conviction,"  and  the  sentence  passed  thereon  the  "judgment," 
as  clearly  appears  in  two  oases  of  impeachment  for  high  treason  in 
the  reign  of  George  I,  in  which  Lord  Chancellor  Oowpek  presided 
as  lord  high  steward.  In  one  of  them,  in  1715,  the  Earl  of  Der- 
wentwater  and  five  other  lords  having  confessed  the  charge,  Lord 
OowPBB  said :  "You  have  severally  pleaded  guilty,  and  are  thereby 
convicted.  What  say  you  "  (addressing  each  of  them  by  name  suc- 
cessively) "why  judgment  should  not  pass  upon  you  according  to 
law  ?"  16  Howell's  State  Trials,  761,  791.  In  the  other,  in  1716,  the 
Earl  of  Wintoun  pleaded  not  guilty.  Upon  the  trial  the  lords  unan- 
imously voted  that  he  was  guilty,  and  Lord  Gowfeb  announced  to 
him  that  they  had  found  him  guilty,  and  asked  him  if  he  had  any 
thing  to  offer  why  judgment  of  death  should  not  pass  upon  him 
according  to  law.  He  then  moved  in  arrest  of  judgment,  and  after 
argument  of  counsel  upon  that  motion  the  lords  retired,  and  on 
their  return  Lord  Gowpeb,  in  passing  sentence  of  death,  addressed 
him  as  follows :  "  Qeorge,  Earl  of  Wintoun,  I  have  already 
acquainted  you  that  your  peers  have  found  you  guilty,  that  is,  in 
the  terms  of  the  law,  convicted  you  of  the  high  treason  whereof 
you  stand  impeached.  After  your  lordship  has  moved  in  arrest  of 
judgment,  and  the  lords  have  disallowed  that  motion;  their  next 
step  is  to  proceed  to  judgment."  Id.  805,  874,  893.  In  1747,  Lord 
Hardwicke,  presiding  at  the  trial  of  Lord  Lovat  on  a  like  impeach- 
ment, used  similar  words.     18  id.  529,  827. 

The  Federal  constitution,  like  that  of  this  commonwealth,  wholly 
excepts  oases  of  impeachment  out  of  tb#  executive  power  of  pardon. 
Const.  IT.  Sm  art  2,  §  2;  3  Madison's  Debates,  1433.  But  both  con- 
■titations,  and  the  highest  authorities  upon  the  subject,  recognize 
the  like  distinction  between  "  conviction  "  and  "  judgment "  in  cases 
of  impeachment,  as  in  cases  tried  before  a  court  and  jury.  The 
oonstitution  of  Massachusetts  provides  that  the  senate  shall  hear 
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And  determiiie  all  impeachmentfi;  that  *^  their  judgment "  ahall  Dot 
extend  further  than  to  the  removal  from  office  and  disqualificatioQ 
to  hold  or  enjoy  any  plaoe  of  honor,  trust  or  profit  under  this  com- 
monwealth; **  but  the  party  80  con  rioted  shall  be  nevertheless  liaok 
to  indictment,  trial,  judgment  and  punishment  according  to  the 
laws  of  the  land.^  Const  Mass.,  ch.  1,  §  2,  art.  8.  The  constitution 
of  the  United  States  provides  that  all  impeachments  shall  be  tried 
by  the  senate;  that  '^  no  person  shall  be  convicted  without  the  con- 
currence of  two-tliirds  of  the  members  present;  *'  and  that  ''judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  oflice,  and  disqualification  to  hold  and  enjoy  any  office 
of  honor,  trust  or  profit  under  the  United  States;  but  the  party 
convicted  shall  nevertheless  be  liable  and  subject  to  indictment, 
trial,  judgment  and  punishment,  according  to  law."  Const.  U.  S., 
art  1,  §  3.  Mr.  Justice  Stobt,  in  his  Commentaries  on  the  Consti- 
tution, says:  ''  In  England,  the  judgment  upon  impeachments  is 
not  oonfijied  to  mere  removal  from  offioe;  but  ext^ids  to  the  whole 
punishment  attached  by  law  to  the  offense.  The  house  of  lords, 
therefore,  upon  a  conviction,  may,  by  its  eentenoe,  inflict  ci^tal 
punishment;  or  perpetual  banishment;  or  forfeiture  of  goods  and 
lands;  or  fine  and  i*an6om;  or  imprisonment;  as  well  as  removal 
fi'om  offioe,  and  incapacity  to  hold  offioe;  according  to  the  nature 
and  aggravation  of  tlie  offense."  And  again,  in  speaking  of  the 
more  complete  restriction  of  the  president's  power  of  pardon,  in 
eases  of  impeachment,  than  of  the  king's,  he  says:  ^  As  the  judg- 
ment upon  a  conviction  extends  no  farther  than  to  a  removal  from 
office,  and  disqualification  to  hold  office,  there  is  not  the  same  reason 
for  its  exercise  after  the  conviction,  as  there  is  in  England."  Story 
<on  Const  U.  S.,  §§  782, 1496.  In  the  trial  of  President  Johnson,  the 
rules  of  the  court  of  impeachment  provided  that  **  if  the  impeach- 
ment shall  not,  by  any  of  the  articles  presented,  be  sustained  by  the 
vote  of  two-thirds  of  the  members  present,  a  judgment  of  acquittal 
shall  bo  entered;  but  if  the  person  accused  shall  be  convicted  upon 
any  of  said  articles  by  the  votes  of  two-thirds  of  the  members  pres- 
ent, Uie  senate  shall  proceed  to  pronounce  judgment"  And 
accordingly,  after  the  vote  had  been  taken,  and  declared  by  the 
chief  justice,  showing  that  two-thirds  of  the  members  present  had 
Aot  found  the  preddont  guilty,  and  that  he  was  therefore  acquitted, 
the  chief  justice  said,  **  That  is  not  the  judgment  of  the  lenate; " 
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and,  after  debate,  a  judgment  of  acquittal  was  unanimously  ordered 
to  be  entered.     1  Johnson's  Trial,  14;  2  id.  497,  498. 

But  the  effect  of  the  proyision  of  the  constitution  of  Massachu- 
setts, as  applicable  to  ordinary  criminal  cases,  is  not  now  to  bo 
determined  for  the  first  time  by  the  meaning  of  its  words,  or  by  any 
analogy  to  jo  drawn  from  cases  of  impeachment  in  England  or 
America.  It  is  practically  settled  by  the  action  of  the  highest  exec- 
utive and  judicial  authorities  of  the  commonwealth,  reaching  back 
to  the  time  of  the  adoption  of  the  constitution,  and  proved  by  tha 
records  of  the  governor  and  council  and  of  this  court 

At  November  term,  1780,  in  Essex,  Sargent  Daniels  was  tried  and 
found  guilty  of  manslaughter,  and,  upon  motion  of  his  counsel,  the 
court  ordered  that  sentence  be  respited,  and  that  he  be  bailed,  and 
the  case  was  continued  until  November  term,  1781,  ''for  judgment; 
and  now  the  said  Sargent  Daniels,  being  again  brought  into  court 
and  set  at  the  bar,  is  asked  by  the  court  if  he  has  any  thing  to  say 
why  sentence  of  death  should  not  be  given  against  him,  pleads  the 
gracious  pardon  of  his  excellency  John  Hancock,  Esquire,  with  the 
advice  of  counsel,  of  the  oifense  aforesaid,  under  the  public  seal  of 
the  commonwealth  of  Massachusetts,  bearing  test  the  5th  day  of 
November,  A.  D.  1781,  which  being  prodoced  and  read  in  court,  is 
allowed.  It  is  therefore  considered  by  the  court,  that  the  said  Sar- 
gent Daniels  go  without  day."  Rec,  1781,  fol.  128.  The  charter 
of  pardon  in  that  case,  a  copy  of  which  has  been  laid  before  us, 
recites  that  the  defendant,  "an  infant,"  had  been  ''convicted  of 
manslaughter:  Whereupon  the  said  court  suspended  the  sen- 
tence against  the  said  Sargent  by  reason  of  his  being  of  very  tender 
years." 

At  April  term,  1787,  in  Hampshire,  Timothy  Hinds  was  indicted 
for  treason  against  the  commonwealth,  and  pleaded  guilty,  and  the 
indictment  was  continued  until  September  term,  1787,  for  sentence* 
"  And  now  the  said  Timothy  is  set  to  the  bar,  and  it  being  de- 
manded of  him  what  he  hath  to  say  wherefore  sentence  of  death 
should  not  be  passed  upon  him  for  the  crime  of  treason  of  which  he 
stands  convicted,  says  that  since  the  time  of  his  conviction  of  the 
crime  alleged  in  said  indictment,  to  wit,  on  the  eleventh  day  of 
May,  in  the  year  of  our  Lord  seventeen  hundred  and  eighty-seven^ 
his  excellency,  James  Bowdoin,  Esquire,  then  governor  of  the  com- 
monwealth, by  and  with  the  advice  of  the  council  of  said  common- 
wealth, granted  to  him,  the  said  Timothy,  under  the  seal  of  the 
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oommonwealthf  a  f nll^  free  and  complete  pardon  of  the  crimeB  in 
said  indictment  alleged^  and  of  all  pains  and  penalties  therefor, 
which  same  charter  of  pardon  the  said  Timothy  here  produces  and 
exhibits  to  the  court,  and  prays  that  the  same  may  be  allowed, 
which  is  in  the  words  following : "  [setting  it  out  in  full]  **  all 
which  being  seen  and  fully  understood,  it  seems  to  the  court  here 
that  the  pica  of  the  said  Timothy  as  aboye  in  pleading  alleged,  and 
the  pardon  by  him  now  produced,  are  good  and  sufficient  in  law. 
It  is,  therefore,  considered  by  the  court  that  the  said  Timothy  go 
without  day."    Bee,  1787,  fol.  241. 

The  judges  present,  when  these  cases  were  decided,  appear  by  the 
records  to  hare  been  Chief  Justice  GusHiif  o,  and  Justices  SABQEirr 
and  David  Sewall,  in  both  cases,  together  with  Justice  Suluvak 
in  the  first  case,  and  Justice  Sumner  in  the  second.  All  these 
judges,  as  well  as  OoTemor  Hancock  and  Goyemor  Bowdoin,  had 
been  members  of  the  conyention  which  framed  the  constitution  of 
the  commonwealth. 

A  report  of  another  case  is  preserved  among  the  manuscripts  of 
Chief  Justice  Dana.  At  Noyember  term,  1803,  in  Suffolk,  Deborah 
Stevens  was  indicted  for  the  murder  of  her  bastard  child  by  drown* 
ing.  At  the  trial,  before  Justices  Stbokg,  Sedgwick  and  Thaghbb, 
there  was  evidence  that  the  child  had  been  aliye  a  short  time  before 
it  was  thrown  into  the  water,  and  was  there  found  dead  the  next 
day,  with  a  bruise  upon  its  head  and  a  string  tied  about  its  neck. 
It  was  argued  by  the  counsel  for  the  prisoner,  that  the  death  of  the 
child  might  have  been  caused  either  by  the  blow  on  the  head,  or  by 
being  strangled  by  the  string  about  its  neck,  before  being  thrown 
into  the  water ;  and  so  not  by  drowning.  Justices  Stbong  and 
Sedgwick  (Thacheb,  J.,  dissenting)  instructed  the  juiy  ^'that  if 
they  were  convinced  a  murder  had  in  fact  been  committed  by  the 
prisoner  upon  the  child,  and  only  doubted  as  to  the  means  of  the 
death,  they  might  lawfully  convict  the  prisoner,  unless  from 
the  evidence  they  were  satisfied  that  it  was  dead  before  it  wan 
thrown  into  the  water  by  the  prisoner.''  The  defendant  being 
found  guilty  by  the  jury,  a  motion  was  made  in  her  behalf  ''for  a 
suspension  of  judgment  in  order  to  obtain  a  request  from  the  court 
to  the  supreme  executive  to  issue  a  charter  of  pardon  in  her  favor." 
The  result  of  this  motion  is  stated  by  the  chief  justice  in  these 
words :  ''  The  court,  after  argument  by  the  attorney-general  and 
counsel  for  the  prisoner,  suspended  sentence  against  the  prisoner, 
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tnd  recommended  her  to  the  governor  as  a  subject  of  mercy.  Three 
of  tho  court,  yjz.,  Dana,  Sewall  and  Thaghbb,  were  of  this  opin- 
ion on  account  of  the  direction  in  matter  of  law  of  Sedgwick  and 
Strong  to  the  jury,  the  two  justices  who  sat  on  the  trial  together 
with  Thacheb — Strong  and  Sedgwick  adhering  to  their  d  irection 
as  given  to  tjie  jury.'* 

At  April  term,  1808,  in  Worcester,  David  Potter  was  indicted  for 
larceny,  and  pleaded  guilty,  and  the  indictment  was  continued  for 
sentence.  At  September  term  following,  held  by  Chief  Justice 
Parsons,  and  Justices  Samuel  Sewall  and  Isaac  Parker  (suc- 
cessively chief  justices  of  this  court),  the  defendant,  being  set  to 
the  bar,  pleaded  ^^  that  sentence  on  the  conviction  aforesaid  ought 
not  to  be  passed  upon  him,**  becafCise,  '*  after  the  conviction  afore- 
said," the  governor,  with  the  advice  of  the  council,  had  granted  to 
him  a  charter  of  pardon,  which  he  produced  and  prayed  might  be 
allowed  by  the  court.  "  All  which  being  seen  and  understood  by 
the  court  "here,  it  is  considered  by  the  court  that  the  said  David 
Potter  be  discharged  and  go  without  day."  Worcester  Rec.  1808, 
fol.  640. 

About  the  same  time,  John  Waite,  having  been  indicted  for 
forgery  in  the  county  of  Cumberland,  now  in  Maine,  but  then  part 
of  this  commonwealth,  and  found  guilty,  moved  the  court,  as  the 
seport  states,  '^  to  set  aside  the  verdict  on  the  ground  that  he  was 
improperly  convicted."  The  grounds  of  the  motion  were,  that  the 
defendant  had  since  obtained  evidence  of  confessions  of  the  princi« 
pal  witness  against  him,  which  showed  him  to  have  been  incompe- 
tent; and  that,  if  he  was  competent,  the  defendant  now  had  evidence 
further  to  discredit  him.  Chief  Justice  Parsons,  in  delivering 
the  opinion  of  the  court  upon  this  motion,  said:  ''In  the  trial  of 
offenses,  but  a  small  part  of  the  trial  is  intrusted  to  the  judges. 
The  offender's  peers  are  to  pass  on  him;  and  to  set  aside  a  verdict 
merely  at  our  discretion,  and  not  on  grounds  which  the  law  con- 
siders as  sufScient,  would  be  an  arbitrary  interference  in  judicial 
proceedings,  and  a  violation  of  the  important  rights  of  jurors. 
''  If  theid  are  any  equitable  or  humane  causes  for  relief,  they  belong 
not  to  us,  but  to  the  executive.  Sentence  must  be  passed  on  the 
verdict"  To  which  the  reporter  adds,  in  a  note,  ''The  sentence 
being  respited,  the  defendant  received  a  pardon  from  the  governor 
and  council,  which,  being  produced  at  the  next  term  of  the  court, 
was  allowed,  and  the  defendant  discharged,  ui  audim,^*      Cofnmof^ 
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mmtUA  y.  Waiii,  5  Mass.  261.  A  certijScate  of  that  pardon,  from 
the  office  of  the  secretary  of  the  commonwealth,  was  produced  at 
the  argument  of  the  present  case. 

At  April  term,  1807,  in  Middlesex,  Joel  Brown  was  tridl  before 
Sbdgwigk,  J.,  and  found  guilty  of  larceny,  and  moyed  for  a  new 
trial  for  misdirection  of  the  judge  to  the  juiy.  The  case  was  con- 
tinued to  November  term,  1809,  when,  after  argument  upon  this 
motion,  Sedgwick,  J.,  said,  ''The  conviction,  I  think,  was  right," 
and  the  other  judges  concurring,  a  new  trial  was  refused.  Com- 
monweaUh  v.  Brawny  4  Mass.  580.  Before  any  further  judgment 
or  sentence,  the  defendant  obtained  and  pleaded  a  pardon  from  the 
executive,  and  was  thereupon  discharged  by  the  court.  Middlesex 
Bee.  1810,  fol.  6. 

The  published  reports  afford  other  instances  in  which,  after 
overruling  motions  for  a  new  trial  and  in  arrest  of  judgment,  or 
exceptions  taken  by  the  defendant  at  the  trial,  the  court  has  sus- 
pended final  judgment  and  sentence  to  await  the  effect  of  an  appli- 
cation of  the  defendant  to  the  governor  for  a  pardon.  Commofi- 
wealth  V.  Ladd,  15  Mass.  526;  Commonwealth  v.  Mash^  7  Mete 
472,  475. 

•  Even  when  no  judgment  whatever  has  been  rendered,  and  no 
action  had  by  the  court  after  the  acceptance  and  recording  of  the 
verdict,  no  instance  has  been  found  in  which  a  pardon  granted 
after  verdict  has  been  disputed  or  disallowed.  And  our  records 
show  that  in  very  many  cases,  upon  the  production  of  a  pardon 
granted  by  the  executive  at  that  stage,  the  court  has  dischaiged 
the  defendant.  It  will  be  sufficient  to  add  one  more  case  to  those 
already  cited. 

At  September  term,  1811,  in  Worcester,  held  by  Paksons,  C.  J., 
Sedgwick,  Sew  all  and  Parkek,  JJ.,  Frederick  Carpenter,  who 
had  been  indicted  for  uttering  as  true  a  forged  and  counterfeit 
paper,  and  pleaded  not  guilty,  and  been  found  guilty  by  the  jury, 
and  afterward,  being  set  to  the  bar,  pleaded  "  that  no  judgment 
ought  to  be  rendered  on  the  said  verdict,'*  because  the  governor 
and  council  had  since  granted  him  a  pardon,  "wherefore  he  prays 
that  judgment  on  said  verdict  may  be  arrested,  and  he  maj  be 
thereof  discharged  and  permitted  to  go  without  day.  Which 
being  seen  and  fully  understood  by  the  court,  it  is  thereupon 
ordered  that  the  said  Frederick  Carpenter  be  discharged  and  go 
thereof  without  day.'*    "Worcester  Bee.  1811,  foL  409. 
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la  GomtTumweaUh  y.  Grem,  17  Mass.  515,  in  1S22,  in  which  the 
power  of  the  conrt  to  grant  a  new  trial  in  a  capital  case  on  motion 
of  the  defendant  after  conviction  by  the  juiy  wha  deliberately 
settled  for  the  first  time  in  this  commonwealth,  upon  fall  argument 
and  advisement,  Chief  Justice  Pabkbb,  in  delivering  judgment, 
clearly  affirmed  the  authority  of  the  court,  upon  being  satisfied 
of  an  error  in  the  rulings  of  the  trial,  to  certify  the  fact  to  the 
executive  and  recommend  a  pardon,  instead  of  granting  a  new 
trial;  and  declared  that  the  latter  course  was  the  most  proper,  not 
from  any  doubt  of  the  power  of  the  executive  to  grant  a  pardon  at 
that  stage  of  the  case,  but  because  it  was  more  consistent  with 
public  justice  that  the  defendant  should  be  tried  again  according 
to  law  than  that  he  should  be  discharged  for  some  irregularity 
perhaps  not  affecting  the  merits  of  the  case,  and  more  consistent 
with  the  rights  of  the  defendant  to  have  the  judges  correct  an  error 
committed  by  themselves  or  by  others  concerned  in  the  trial, 
'*  instead  of  being  obliged  to  rely  upon  the  disposition  of  the  court 
to  recommend  a.  pardon,  or  of  the  executive  power  to  grant  it." 
17  Mafis.  535,  536. 

If  the  words  of  the  constitutional  provision  could  be  deemed 
ambiguous,  their  interpretation  must  be  held  to  be  settled  by  the 
contemporaneous  construction  and  the  long  course  of  practice  in 
accordance  therewith.  Stuart  v.  Laird,  1  Cranch,  299,  309; 
Edwards  v.  Darby,  12  Wheat.  206,  210;  Commomoealth  v.  Parker, 
2  Pick.  549,  556. 

It  was  argued  foi^  the  commonwealth  that  the  defendant  could 
not  be  said  to  be  convicted  at  the  time  when  this  pardon  was 
granted,  because  a  bill  of  exceptions  was  then  pending  in  this  court 
to  the  rulings  under  which  he  had  been  found  guilty,  and  that  after 
pleading  the  pai-don  he  might  still  prosecute  his  exceptions,  and,  if 
they  should  be  sustained,  have  the  verdict  set  aside.  But  it  is 
within  the  elecHon  of  the  defendant  whether  he  will  avail  himself 
of  a  pardon  from  the  executive  (be  the  pardon  absolute  or  con- 
ditional); if  he  does  not  plead  the  pardon  at  the  first  opportunity, 
he  waives  all  benefit  of  the  pardon;  if  he  does  so  plead  it,  he  waives 
all  other  grounds  of  defense.  Staunf.  P.  G.  150;  J.  Kel.  25;  4  BL 
Com.  402;  UniUd  States  v.  WiUm,  7  Pet  150.  The  pleading  61 
the  pardon  in  the  superior  court  would  therefore  be  ipso  fado  m 
waiver  of  his  exceptions.  A  still  more  conclusive  answer  to  this 
objection  is,  that  at  the  time  of  the  adoption  of  the  constitution. 

Vol.  XIL  —  9^» 
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and  for  many  yean  afterward,  no  bill  of  exceptions  was  permitted 

by  law.    It  was  first  given  to  the  mlings  of  a  justice  of  this  comi 

by  Stat.  1804^  chap.  105,  §  5 ;  and  to  the  rulings  of  the  oonrt  of  common 

pleas^  by  Stat  1820,  chap.  79,  §  5.  The  providing  by  the  l^slatnre  of  a 

new  form  of  presenting  questions  of  law  to  the  court  does  not  make 

the  yerdiot  of  a  juiy,  so  long  as  it  stands,  less  than  a  '^  convictiony'' 

aud  cannot  abridge  the  prerogative  of    the  executive  under  the 

<)on8titution.    Ex  parte  Garland^  4  Wall.  333,  380. 

The  necessary  conclusion  is,  that,  having  regard  to  the  ordinary 

legal  meaning  of  the  words  used  in  the  constitution  at  the  time  of 

its  adoption,  to  the  presumption  which  judiciary  is  always  bound  to 

make  in  favor  of  the  validity  of  the  acts  of  those  intrusted  with  the 

highest  authority  in  another  department  of  the  government,  to  the 

rule  of  interpretation  in  favor  of  the  liberty  of  the  subject,  and  to 

the  practical  construction  given  to  this  clause  by  tiie  supreme 

executive  of  the  commonwealth  and  by  our  predecessors  in  this 

eourt  from  the  beginning,  the  pardon  of  the  defendant  is  valid,  and 

be  must.be 

Diicharged. 


OOMMOinV'SA.LTH    T.   ElLLIAK. 
(100MaaB.84&.) 

Defendant  wu  indicted,  uDder  a  statute,  for  obetmcting  a  ndlraad  train  and 
endangering  the  safety  of  tlie  paaaengeni.  The  evidence  showed  that  he  was 
a  passenger  on  the  train ;  that  he  palled  a  signal  rope  attached  to  a  beU  upon 
the  engine,  thereby  causing  the  train  to  be  stopped,  and  the  safety  of  the 
passengers  to  be  endangered.    Hdd,  that  the  indictment  was  not  maintained. 

Indictmext,  under  a  statute,  for  feloniously,  willfully  and 
maliciously  obstructing  the  engine  and  carriages  of  the  Boston  and 
Providence  Railroad  Oompany,  by  pulling  the  signal  rope  attached 
to  a  bell  upon  the  engine,  by  reason  whereof  the  said  engine  and 
carriages  were  caused  to  be  stopped,  hindered  and  delayed,  and  the 
safely  of  the  passengers  endangered  against  the  statute,  eta 

The  evidence  tended  to  prove  that  the  defendant  was  a  pa» 


MAECH  TEEM,  1872.  715 

Oommonwaalth  t.  KilHan. 

lenger  on  the  train ;  that  he  pulled  the  bell  rope ;  that  the  train 
was  thereupon  stopped;  that  there  was  following  the  said  train 
another  train;  that  the  conductor  of  the  first  train  was  com- 
pelled to  send  back  a  man  to  flag  the  rear  train  to  avoid  a  col* 
lision.  It  appeared  that  the  defendant  did  not  get  off  when  he 
caused  the  ^ain  to  be  stopped ;  that  he  had  paid  his  fare  to  a 
point  beyond,  and  that  he  was  warned  by  a  fellow-passenger  not 
to  pull  the  rope. 

The  defendant  offered  no  evidence  in  his  own  behalf,  but  requested 
the  judge  to  instruct  the  juiy  ^*  that  no  crime  had  been  proved 
against  him  by  the  evidence ;  that  the  evidence  was  not  sufficient  to 
warrant  a  verdict  against  him ;  and  that  no  crime  or  offense  known  to 
the  laws  of  this  commonwealth  had  been  proved  against  him."  But 
the  judge  declined  so  to  rule,  and  instructed  the  jury  **  that  if  they 
found  that  the  defendant  pulled  the  bell-rope  of  the  train  as  alleged 
in  the  indictment,  that  was  an  obstruction  within  the  meaning  and 
intent  of  the  statute.'/  The  jury  returned  a  verdict  of  guilty,  and 
the  defendant  alleged  exceptions. 

/•  0.  Tede,  for  defendant. 

0.  R.  Train,  attorney-genera),  for  Commonwealth. 

Ooi/r,  J.  Punishment  is  provided  by  the  Qen.  Stats.,  chap.  63, 
§  107,  for  whoever  **  obstructs  any  engine  or  carriage  passing  upon  a 
railroad,  or  endangers  the  safety  of  persons  conveyed  in  or  upon  the 
same,  or  aids  or  assists  therein."  The  defenduit  is  indicted  for 
obstructing  a  train  of  cars  by  pulling  the  signal  rope  attached  to  a 
bell  upon  the  engine,  whereby  the  train  was  stopped  and  the  safety 
of  passengers  endangered.  There  was  evidence  at  the  trial  that  the 
defendant  was  a  passenger  at  the  time  of  committing  the  offense 
charged,  and  that  pulling  the  bell-rope  was  ordinarily  used  as  a 
danger  signal,  and  as  notice  to  the  engineer  to  stop  the  train.  In 
the  opinion  of  a  majority  of  the  court  this  evidence  fails  to  prove  a 
criminal  obstruction  of  the  train,  within  the  reasonable  meaning  of 
the  statute. 

The  law  was  not  intended  to  apply  to  a  case  where  the  train  is 
stopped  by  an  engineer,  or  other  person  having  control,  in  conse* 
quence  of  a  false  signal  communicated  in  this  manner  by  a  passen* 
ger.    That  is  a  proper  and  a  contemplated  mode  of  stopping  the 
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tndn,  to  b^  ascd  m  ease  of  accident  or  iJiecetiBity,  not  onljbyofBoeri 
in  charge,  but  by  passengers ;  and  the  act,  howeyer  imporoper,  and 
whatever  may  be  its  motive,  cannot  be  regarded  as  ordinarily  or 
directly  dangerous  to  any  one.  If  the  terms  of  the  statute  do  not 
imply  an  actual  physical  obstruction,  they  at  least  requiro  some- 
thing  more  than  the  use  of  the  agencies  here  employed. 

The  case  of  The  Queen  v.  Hadfield^  Law  Hep.,  1  C.  0.  353,  relied 
upon  by  the  government,  was  under  the  English  Stats,  of  24  and  25 
Vict.,  chap.  97,  §§  35,  36.  The  prisoner  unlawfully  altered  some 
railway  signals  at  a  railway  station.  The  alteration  caused  a  train, 
which  would  have  passed  the  station  without  slackening  speed,  to 
slacken  speed  and  to  come  to  nearly  a  stand ;  and  another  train 
going  in  the  same  direction  and  on  the  same  rails  was  due  at  the 
station  in  half  an  hour.  This  was  held  by  a  divided  court  to  be  an 
obstruction  within  the  meaning  of  section  36,  which  enacts  that  who- 
soever by  any  unlawful  act,  etc.,  obstructs  any  engine  or  carriage 
using  any  railway,  shall  be  guilty  of  a  misdemeanor.  But  section 
35  of  the  same  statute  makes  it  felony  to  obstruct  a  train  by  certain 
unlawful  acts  there  named,  including  the  altering  of  signals,  and  it 
was  thought  that  the  acts  specified  were  intended  to  be  also  included 
in  section  36  by  the  phrase  "  any  unlawful  acts."  The  interpreta- 
tion of  our  statute  is  not  thus  aided,  and  it  cannot  be  thns  enlarged. 

Exceptvm^  sustained. 


PtBBCB  V.  Dyer. 

(109]AuM.8r4) 


Aetiof^^eaaemenU  and  urniudsi  a»  to  Mveral  tenemaUe  in  a  huUiing  ^-'fiitgleti 

of  one  owner  to  repair. 

The  owner  of  one  part  of  &  building  has  no  action  to  recover  damages  at  law 
for  the  willful  neglect  of  the  owner  of  the  other  part  in  permitting  hia  part 
to  become  ruinous  and  fall  into  decay,  whereby  the  plaintllf's  part  is  injured.* 

Acnos*  in  tort  by  Dmsilla  Pierce  and  another  against  BenjamlB 
H«  Dyer.    The  first  count  of  the  declaration  alleged  ''that  the 
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plaintiffs  are^  and  were  prior  to  the  year  1870  and  the  de&ndaxit'a 
tenure  herein  referred  to,  owners  of  a  dwelling-house  situated  in 
Truro,  in  this  oommon wealth,  and  the  defendant  has  been,  to  wit, 
since  the  year  1862,  owner  and  possessor  of  a  house  adjoining  the 
house  of  the  plaintiffs;  that  the  two  tenements  were  buUt  as  and 
designed  for  one  dwelling-house  by  the  owner  thereof;  that  lliere  is 
no  partition  wall  between  the  said  two  tenements  or  parts  of  said 
dwelling-house,  but  they  are  separated  only  by  an  imaginary  line 
passing  through  the  rooms  thereof;  and  that,  since  the  defendant's 
ownership,  the  defendant,  designing  to  harm  the  pkintiffB  and 
their  property,  has  injured  and  permitted  to  be  injured  and  to 
decay  his  tenement,  till  it  became  ruinous,  the  roof,  sides  and 
interior  thereof,  whereby  the  plaintiff's  said  house  has  been  greatly 
damaged,  and  the  plaintiffs  have  been  unable  to  keep  the  eame  in 
any  repair,  through  the  wrongful  acts  of  this  defendant."  The 
second  count  Vas  as  follows:  '^  And  the  plaintiffs  further  say,  that 
they  and  the  defendant  are  and  were  owners  as  aforesaid  of  two 
several  tenements  in  the  town  of  Truro  aforesaid;  that  said  tene- 
ments adjoin  each  other  as  aforesaid,  and  originally  formed  one 
dwelling-house,  held  by  one  and  the  same  owner;  and  that  the 
defendant  has  wrongfully  suffered  his  house  to  remain  out  of 
repair  and  to  decay,  and  has  neglected  and  refused  to  repair  the 
same,  whereby  the  interior  of  the  plaintiff's  house  became  exposed 
to  storms  of  rain  and  wind,  and  said  house  suffered  great  damage 
and  injury,  the  plaintiffs'  windows  and  doors  were  shattered,  the 
walls  and  ceilings  damaged,  the  timbers  of  said  house  and  flooring 
decayed,  and  said'  house  has  been  otherwise  greatly  damaged." 
The  defendant  demurred,  on  the  ground  ^'that  none  of  the  acts  or 
omissions  charged  upon  him  in  said  declaration  can  be  the  basis  of 
an  action  by  the  plaintiffs  against  him."  The  superior  court  sus- 
tained the  demurrer,  and  the  plaintiffs  appealed. 

0.  A.  £ing,  for  defendant 

L.  KnowleSy  Jr.,  for  plaintiffs. 

Colt,  J.  The  plaintiffis'  action,  in  both  oonnts,  is  f oimded  on 
the  alleged  right  of  the  owner  of  one  part  of  a  dwelling-house  to 
recover  damages  at  law  for  the  willful  neglect  of  the  other  owner  in 
permitting  his  part  to  become  ruinous  and  fall  into  decay,  whereby 
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the  plaintiffs'  house  was  damaged.  The  allegation  of  the  first 
ooonty  that  the  defendant  '^  injured  and  permitted  to  be  injured 
and  to  decay  his  tenement,  till  it  became  ruinous/'  must  be  con- 
strued to  charge  willful  neglect  to  repair,  and  does  not  allege  with 
sufficient  distinctness  any  positive  act  of  destruction  or  injury  by 
the  defendant.  There  is  a  wide  difference  between  injuries  which 
arise  from  negligence,  and  those  which  result  from  positive  misfeas- 
ance; and  if  the  latter  wore  relied  on  as  a  ground  of  action,  they 
should  have  been  distinctly  alleged.  The  second  count  plainly 
charges  only  wrongful  neglect  and  refusal  to  repair. 

It  is  to  be  assumed  as  settled,  that,  where  two  or  more  houses,  so 
constructed  as  to  require  mutual  support,  are  conveyed  to  different 
owners,  or  where  separate  portions  of  one  dwelling  become  vested 
in  different  owners,  a  right  of  support,  as  incident  to  the  property, 
passes  by  the  conveyance  to  each  grantee,  unless  excluded  by  the 
terms  of  the  grant.  Richards  v.  RosBy  9  Exch.  218.  Easements 
of  this  deacriptioii  are  acquired  by  grant;  but,  in  construing  the 
conveyance,  it  is  to  be  presumed  that  the  parties  intended  to  pre- 
serve the  obviously  existing  relations  and  dependencies  of  the 
estate,  and  all  those  incidents  necessary  to  the  pi'esent  enjoyment 
of  the  thing  granted  are  held  to  pass.  There  is  an  obligation  upon 
each  adjacent  proprietor  in  favor  of  the  other,  beyond  what  is 
implied  in  the  maxim  which  requires  every  one  to  use  his  own  so  as 
not  to  injure  his  neighbor.  The  exclusive  dominion  of  each  is  so 
far  qualified,  thafc  neither  can  take  away  the  support  of  the  other, 
however  prudent  and  careful  on  his  part  the  act  may  be. 

It  is  argued  that  the  right  of  support  and  shelter,  to  which  the 
purchaser  of  one  part  of  a  dwelling  thus  becomes  entitled,  and 
which  may  not  be  taken  away  by  any  wrongful  act  of  the  other 
owner,  imposes  also  the  active  duty  to  repair  the  premises  and 
maintain  the  existing  condition  of  things. 

The  nature,  extent,  and  duration  of  the  servitudes,  thus 
imposed  by  implication  upon  each  adjoining  estate,  are  not  well 
defined  in  the  reported  cases.  As  a  restriction  upon  the  free  use 
of  property  conveyed  in  fee,  the  right  is  not  to  be  extended  beyond 
apparent  necessity.  Upon  principle,  the  extent  of  the  burden 
imposed  must  be  limited  by  the  presumed  intention  of  the  par- 
ties, having  regard  to  the  relations  and  dependencies  of  the  two 
estates,  and  the  changes  which  may  reasonably  be  exi>ected  to 
take  place.    It  is  to  be  considered  that  the  necessity  which  lies  at 
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the  foundation  of  the  right  arises  from  the  existing  relations  of 
artificial  stractnres,  for  the  time  being  constituting  part  of  the 
freehold,  but  liable  to  be  destroyed  by  the  action  of  the  elements  or 
by  mere  lapse  of  time.  When  thus  destroyed,  it  is  fair  to  presume 
that  the  parties  intend,  in  the  absence  of  any  agreement,  that  the 
easement  shall  end  with  the  necessity  which  created  it.  There  can  be 
by  implication  no  mutual  easement  of  perpetual  support,  applicable 
to  future  structures. 

In  Sherred  v.  Cisco,  4  Sandf.  480,  it  was  held  that,  where  a  party 
wall  was  destroyed  by  fire,  the  law  would  imply  no  obligation  on  the 
adjoining  owners  to  join  in  rebuilding  a  new  wall,  where  there  was 
no  agreement  so  to  do,  the  parties  being  remitted  to  their  original 
unqualified  title  up  to  the  division  line.  And  Dekio,  0.  J.,  in 
Bi)eaking  of  that  case,  declares  that  he  sees  no  solid  distinction 
between  a  total  destruction  of  the  wall  and  buildings,  and  a  state  of 
things  which  would  require  the  whole  to  be  rebuilt  from  the  f ounda« 
tion;  that  in  either  case  there  is  great  force  in  saying  that  the 
mutual  easements  have  become  inapplicable.  Partridge  y.  Oilbert, 
15  N.  Y.  601;  Kerr  on  Injunctions,  376. 

In  Cheesebaratcgh  v.  Green,  10  Conn.  318,  which  was  an  action  on 
the  case,  brought  by  the  owner  of  the  lower  part  of  a  store  against 
the  owner  of  the  upper  part  and  roof,  to  recover  damages  for  sufFer- 
ing  the  roof  to  be  out  of  repair,  the  court  held  that  the  action  could 
not  be  sustained,  suggesting  that  the  plaintiff  could  have  relief  only 
in  a  court  of  chancery. 

The  civil  law  recognizes  the  existence  of  an  easement  to  compel 
the  owner  of  the  servient  tenement  to  repair,  as  distinguished  from 
the  ordinary  easement  of  support;  but  the  additional  obligation  to 
repair  can  only  arise  from  express  stipulation,  or  by  proof  of  a  pre- 
scriptive right  to  the  easement  of  repair  as  well  as  support.  Gale 
on  Easements  (4th  ed.),  312. 

The  plaintiffs'  declaration  in  this  case  does  not  allege  as  a  fact, 
in  direct  terms,  that  they  were  entitled  to  have  their  part  of  the 
house  supported  or  protected  by  the  defendants'  part,  or  that  any 
easement  of  that  description  existed  in  their  favor.  But,  giving  it 
the  most  favorable  construction,  and  assuming  that  title  to  such 
support  can  be  inferred,  as  matter  of  law,  from  the  allegations  con« 
tained  in  it,  yet,  as  we  have  seen,  the  obligation  to  repair  cannot  be 
so  inferred,  and  without  such  obligation  an  action  cannot  be  main« 
tained  for  mere  refusal  and  neglect.  Peyton  v.  London,  9  B.  &  0*. 
725.  Demurrer  sustained* 
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(lOOlCaM.806.) 
ZMtTf  Bay — tra>oeUng  en  —  SpirituaUiU  mettinff — RaUroad — NegUyenM^ 

Plaintiff  was  Injured  on  defendants'  road  while  retnming,  on  Siindaj,  from  a 
^iritoalist  eamp  meeting.  SM,  that  it  was  for  the  jury  to  say  whether 
the  meeting  was  of  a  religious  character  and  whether  the  plaintiff  attended 
it  for  the  purpose  of  divine  worship  and  religious  instruction,  so  as  to  bring 
him  within  the  exception  of  the  act  prohibiting  traveling  on  Sunday. 

la  an  action  against  a  railroad  company  to  recover  for  injuries  occasioned 
through  its  alleged  negligence,  hdd,  (1)  that  the  fact  that  the  defendant  had 
leased  that  part  of  the  road  where  the  accident  happened,  without  authority 
of  law,  was  no  defense,  and,  (2)  that  although  the  burden  was  on  the  plain- 
tiff to  prove  the  defendants'  negligence,  yet  proof  that  the  injury  was  caused 
by  the  cars  running  off  the  track  was  evidence  of  negligence  sufficient  to 
charge  defendant  in  the  absence  of  explanation. 

Action  of  tort,  by  Albert  Feital  and  wife,  against  a  street  rail- 
road company,  for  injuries  alleged  to  hare  been  caused  to  the  wife 
by  an  accident  while  she  was  traveling  on  defendant's  car. 

The  evidence  tended  to  show  that  the  accident  occurred  on  a 
Sunday  while  the  female  plaintiff  was  returning  from  a  Spiritualist 
camp  meeting  which  had  been  held  at  Maiden;  that  she  believed  in 
Spiritualism  as  a  religion  and  attended  the  meeting  for  devotional 
exercise,  her  own  meeting,  which  she  regularly  attended  in  Charles- 
town,  being  omitted  that  afternoon.  The  evidence  further  showed 
that  the  exercises  at  the  meeting  on  the  afternoon  in  question  con- 
sisted of  public  speaking,  singing  and  praying;  that  daring  the 
exercises  it  was  announced  from  the  ** grand  stand"  that  Miss 
Laura  Ellis  would  give  ^'spiritual  manifestations"  in  a  tent  near 
by,  for  admission  to  which  twenty-five  cents  would  be  charged;  that 
the  plaintiff  did  not  attend  such  manifestations;  that  they  were 
"  a  part  of  the  spiritualistic  form  of  religion  and  a  part  of  thdr 
religious  services;  that  they  consisted  of  Miss  Ellis's  being  put 
into  a  cabinet  with  her  hands  tied;  that  music  was  heard  coming 
from  the  cabinet,  and  that,  when  it  was  opened,  Miss  Ellis  was 
found  with  her  hands  untied  and  a  ring  that  had  been  on  her  finger 
was  then  on  the  end  of  her  nose;"  that  some  of  the  speakers 
claimed  to  represent  the  spirits  of  persons  dead;  and  that  some  of 
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the  speakers  said  they  would  throw  away  the  Bible  in  theii  seirch 
after  truth. 

The  accident  happened  through  the  car  running  from  the  track 
on  a  part  of  the  road  whicli  defendant  had  leased  from  the  Maiden 
&  Melrose  Railroad  Company. 

At  the  close  of  their  evidence,  the  defendants  requested  the 
judge  to  instruct  the  jury  as  follows: 

**  1.  The  plaintiffs  were  traveling  on  board  the  defendant's  car 
to  a  spiritualist  camp-meeting  from  Maiden  to  Charlestown.  I 
instruct  you  that  the  plaintiff  had  no  right  to  hire  a  passage  on 
board  of  this  car  for  such  a  pur{)08e.  It  was  not  traveling  for 
necessity  or  charity,  and  therefore  the  plaintiff  cannot  recover. 

"  2.  That  plaintiff  received  her  accident  on  Sunday.  She  went 
from  Boston  to  Maiden  to  a  spiritualist  camp-meeting,  and  returned 
and  received  her  injury,  as  she  claims,  on  board  of  the  defendant's 
car.  The  evidence  seems  to  show  that  she  was  traveling  on  a  car 
which  had  no  legal  contract  to  carry  any  one  on  that  day.  This 
she  is  taken  to  know,  and  I  therefore  instruct  you  that  under  this 
state  of  facts  she  cannot  recover. 

'^3.  The  plaintiff  received  her  accident  from  the  fact  of  the  car's 
running  off  the  track  while  traveling  at  a  moderate  rate.  There  is 
no  evidence  that  the  car  was  out  of  order.  It  is  not  claimed  that 
the  driver  did  any  thing  wrong,  or  that  the  rails  were  before  or  then 
or  afterward  out  of  order.  It  is  only  evident  that  the  car  ran  off 
the  rails,  one  wheel  inside  and  one  wheel  outside,  and  all  that  had 
to  be  done  was  to  lift  the  fore  part  of  the  car  and  replace  the  wheels 
upon  the  track.  Under  these  circumstances,  the  plaintiff  cannot 
recover. 

'^4.  The  defendants  leased  the  road  on  which  this  happened, 
contrary  to  the  statutes,  and  hence  had  no  authority  to  run  their 
cars  over  this  track,  could  make  no  contract  to  carry  passengers, 
and,  being  a  corporation,  cannot  be  liable. 

^'5.  That  there  was  no  evidence  of  any  negligence  on  the  part  of 
the  defendants. 

'*  6.  That  the  burden  of  proof  is  upon  the  plaintiffs  to  show  how 
the  accident  happened  and  what  was  the  particular  negligence  that 
caused  the  same,  and  that,  unless  the  plaintiffs  had  done  so,  they 
eould  not  recover." 

The  jury  found  for  the  plaintiffs,  with  damages  in  the  sum  of 
95,000,  and  the  defendants  alleged  exceptions.    The  bdll  of  ezoep- 
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tionSy  after  stating  the  six  instructions  specially  requested  by  the 
defendants,  continued  thus :  "  To  which  rulings  and  refusals  to 
rule  the  defendants,  being  aggrieved,  except ; "  and  did  not  state 
with  what  instructions  the  case  was  submitted  to  the  jury. 

T.  H.  Sweeter  and  L.  M.  Child^  for  defendants.  1.  The 
plaintiffs  cannot  recover,  unless  Mrs.  Feital  was  traveling  from 
necessity  or  charity.  Oen.  Stats.,  chap.  84,  §  2.  Stanton  v.  Metro- 
politan Railroad  Co,,  14  Allen,  485.  Under  the  statute,  no  one  has 
a  riglit  to  travel  on  the  Lord's  day  to  attend  even  religious  services 
Hway  from  his  home  and  accustomed  place  of  worship.  But  the 
meeting  which  the  plaintiffs  attended  was  held  for  idolatry  and 
jugglery.  It  avowed  its  hostility  to  Christianity,  by  throwing  away 
the  bible,  and  its  substance  was  a  juggler^s  show,  with  some  free 
performances  outside,  to  attract  the  crowd  to  the  main  exhibition, 
to  which  an  admittance  was  charged.  Mrs.  Feital  may  have  a 
right  to  be  an  idolator  and  to  attend  shows,  but  not  in  violation  of 
the  statute,  which  was  intended  to  protect  the  conscience  of  the 
majority  of  the  people  from  being  offended  by  the  public  practice 
on  the  Lord's  day  not  only  of  idolatry,  but  even  of  "all  acts  o^  a 
secular  nature,  belonging  to  or  connected  with  ordinary  business  or 
common  worldly  affaire."  Biqelow,  C.  J.,  in  Bennett  v.  Brooke, 
9  Allen,  118,  119.  Uer  attendance  at  that  meeting  was  an  act 
**not  morally  fit  and  proper  to  be  done  on  the  Sabbath."  Se» 
Commonwealth  v.  Sampson,  97  Mass.  407.  The  test  is  not  her  con- 
science, but  the  true  intent  of  the  statute.  The  assemblage  was 
precisely  one  adapted  "  to  the  disturbance  of  serious  people,  either 
at  public  worship  or  in  their  own  houses."  Commonwealth  v.  Ktiox, 
6  Mass.  76,  78 ;  see  also  Pearce  v.  Atwood,  13  id.  324 ;  Flagg  v. 
Millbury,  4  Cush.  243. 

2.  The  defendants'  lease  of  the  Maiden  and  Melrose  Railroad  was 
without  legislative  sanction,  and  void.  They  therefore  had  no  valid 
contract  of  transportation  with  Mrs.  Feital;  and  as  the  relation  of 
passenger  and  carrier  did  not  exist,  she  cannot  nuiintain  an  action 
for  a  breach  of  its  duties.  Hood  v.  New  York  £  Neto  Haven  RaiU 
road  Co.,  22  Conn.  602;  Nangatuck  Railroad  Co.  v.  Waterbnry  BtU- 
ton  Co.y  24  id.  468;  Pearce  v.  Madison  £  Indianapolis  Railroad  Co.y 
21  How,  441;  East  Anglian  Railway  Co,  v.  Eastern  Cwinties  Rail' 
way  Co.y  11 C*  B.  776;  McGregor  y.  Dover  <£  Deed  Railway  Co.,  18  Q. 
B.  618;  Oreat  Northern  Railway  Co.  v.  Easterfi  Comities  Railwaj^ 
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Cb.,  9  Hare,  306;  Safford  v.  Wyckoff,  1  Hill,  11;  LeaviitY.  Pal- 
mer,  3  Oomst.  19;  Talmage  v.  Pell,  3  Seld.  328. 

3.  ThQ  plaintiff  did  not  sustain  the  burden  of  showing  how  the 
accident  happened,  and  that  it  happened  by  some  fault  of  the 
defendants.  The  defendants  were  bound  to  exercise  a  high  degree 
of  care  to  provide  suitable  tracks  and  cars  and  horses,  and  then  to 
exercise  a  like  care  in  driving  the  cars;  but  the  evidence  shows  no 
negligence  in  any  of  these  respects.  Peniberton  Co.  v.  New  York 
Central  Railroad  Co,,  104  Mass.  144.  The  fact  of  an  accident  does 
not  raise  a  presumption  of  negligence  in  a  carrier,  unless  it  ap]>cars 
from  the  nature  of  the  accident  that  it  was  due  to  some  want  of  care 
on  his  part.  Curtis  v.  Rochester  £  Syracuse  Railroad  Co.,  18  N.  Y. 
534;  Bowen  v.  N^w  York  Central  Railroad  Co.,  id.  408;  Hamviack 
v.  WJiite]  11  a  B.  (N.  S.)  587,  594.  Passengers  are  not  entitled  to 
every  precaution  to  insure  their  safety,  which  may  be  suggested  in 
the  light  of  an  accident.  Crofter  v.  Metropolitan  Railway  Co.,  Law 
Rep. ,  1  G.  P.  300.  But  in  this  case  the  plaintiffs  fail  to  suggest 
any  possible  additional  precaution.  Tlie  cause  of  this  accident  was 
not  only  undiscoverable  beforehand,  but  has  always  remained  so. 
Ingalls  v.  Bills,  9  Mete.  1.  The  only  attempt  of  the  plaintiffs  to 
explain  it  consists  in  evidence  of  the  opinion  of  the  driver  of  the 
car,  which  affords  no  foundation  for  a  verdict,  and  which  the  facts 
contradict  See  also  Christie  v.  Origgs,  2  Camp.  79;  Crofts  v. 
Waterliouse,  3  Bing.  319,  and  11  Moore,  133;  Toomey  v.  London, 
Brighton  &  South  Coast  Railway  Co.,  3  G.  B.  (N.  S.)  146;  Cotton 
V.  Wood,  8  id.  568;  Cornman  v.  Eastern  Counties  Railway  Co.,  4  H. 
ft  N.  781. 

0.  A.  Somerhy,  for  plaintiffs. 

Colt,  J.    The  points  made  by  the  defendants  upon  these  excep- 
tions are  all  embraced  in  the  requisite  for  specific  instructions. 
The  instructions  which  were  given  in  place  of  those  requested  are  ' 
not  stated,  and  must  be  taken  to  have  been  full  and  correct  in 
other  respects. 

1.  There  was  evidence  tending  to  prove  that  the  meeting  i^hich 
the  plaintiff  attended,  and  from  which  she  was  returning  when 
injured,  on  the  Lord's  day,  was  a  religious  meeting  of  those  who 
hold  a  religious  belief  in  common  with  her;  and  that  she  attended 
it  in  good  faith,  for  devotional  exercise,  as  matter  of  conscience, 
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and  because  the  meeting  which  she  regularly  attended  in  Charles 
town,  where  she  lived,  was  temporarily  suspended.  The  jury  must 
have  so  found.  The  necessity  of  trayeling,  within  the  exception  in 
the  Lord's  day  act,  is  to  a  great  extent  determined  by  its  mor^l  fit* 
ness  and  propriety;  and  it  would  have  been  erroneous  to  have  luled, 
as  matter  of  law,  that  traveling  for  such  a  purpose  was  not  within 
the  exception.  Bennett  v.  BrookSy  9  Allen,  118;  Oommontoealth  v. 
Sampson,  97  Mass.  407;  Hamilton  v.  Boston^  14  Allen,  476.  It  was 
for  the  jury  to  say,  upon  all  the  evidence,  whether  the  meeting  was 
of  the  character  claimed  by  the  plaintiff,  and  whether  she  attended 
it  for  the  honest  purpose  of  divine  worship  and  religious  instruction. 

2.  The  defendants  insist  that,  as  they  leased  that  portion  of 
their  line,  where  this  accident  happened,  of  the  Maiden  and  Mel- 
rose Railroad  Company,  without  legislative  sanction,  the  contract 
of  transportation  made  with  the  plaintiff  as  to  that  part  was  in 
excess  of  their  chartered  powers  and  void,  and  therefore  no  action 
for  a  breach  of  the  duties  of  passenger  carrier  at  that  point  can 
be  maintained.  But  the  legality  of  their  contract  with  the  plain, 
tiff  does  not  depend  upon  the  validity  of  this  lease.  There  is  no 
doubt,  under  our  decisions,  of  the  legal  capacity  of  a  railroad  cor- 
p<>ration  to  resume  responsibilities,  as  incident  to  their  business, 
for  the  safe  transportation  of  passengers  and  their  baggage  beyond 
the  limits  of  their  own  line  or  of  roads  under  their  immediate  con- 
trol; at  least,  to  the  extent  here  indicated.  Naja^i  v.  Boston  d 
Lowell  Railroad  Co,,  7  Allen,  329.  The  defendants  were  in  actual 
possession  and  use  of  the  track,  without  objection  from  the  owners 
or  the  commonwealth;  they  assumed  this  responsibility  to  the 
plaintiff  for  a  valuable  consideration;  and  it  is  wholly  immaterial, 
so  far  as  this  action  is  concerned,  that  the  lease  was  not  legally 
made.  In  McCluer  v.  Mancliester  £  Lawrence  Railroad  Co,y  13 
Gray,  124,  it  was  held  that  the  company  cannot  avoid  their  liability 
for  goods  injured  on  a  connecting  road  leased  to  them,  on  the  ground 
that  the  lease  is  void.  See,  also.  Burroughs  v.  Norwich  £  Worcester 
Railroad  Co,y  100  Mass.,  26;  Hill  Manufacturing  Co.  v.  Boston  d 
Lowell  Railroad  Co.,  104  id.  122. 

It  is  unnecessary  to  consider  what  relation  may  have  existed 
between  other  passengers  and  the  defendants.  If  the  plaintiff  was 
lawfully  traveling,  then  the  defendants  had  a  right  to  carry  her, 
and  it  is  enough  that  between  them  alone  the  relatior  »f  carriei 
and  passenger  existed. 
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3.  Upon  the  qneBtdon  of  the  defendants'  negligence,  the  instruc- 
tions were  all  properly  refused.  It  is  true  that  a  carrier  of  passen- 
gers docs  not  warrant  the  absolute  safety  of  his  passengers.  His 
undertaking  goes  no  further  than  this,  that  he  will  use  reasonable 
care  according  to  the  nature  of  his  contract ;  and  as  that  involves 
the  Siifcty  of  the  lives  and  limbs  of  passengers,  the  law  requires  the 
highest  degree  of  care  which  is  consistent  with  the  nature  of  the 
undertaking.  If  an  accident  then  happens,  the  carrier  is  not  respon- 
sible.  Warren  v.  Fiichiurg  Railroad  Co,^  8  Allen,  227,  233 ;  Crofts 
V.  WaterhousBy  3  Bing.  319,  321. 

The  burden  is  on  the  plaintiff  to  prove  the  defendants'  negli- 
gence. But  there  are  cases  where  proof  of  the  occurrence  of  the 
accident,  and  of  the  exercise  of  due  care  on  the  part  of  the  plaintiff, 
is  prima  facie  proof  of  the  defendants'  negligence.  A  railroad  and 
its  cars  are  constnictcd  and  adjusted  to  each  other  with  the  pur- 
pose that,  when  there  is  no  defect  in  either,  the  cars  shall  remain 
on  the  track.  The  fact  that  a  car  runs  off  is  evidence  of  defect 
or  negligence  somewhere ;  and  where  the  track  and  the  cars  are 
under  the  exclusive  control  of  the  defendants,  it  has  been  held 
evidence  of  negligence  sufficient  to  charge  them,  in  the  absence  of 
any  explanation  showing  that  the  accident  happened  without  fault 
on  their  part.  Le  Barron  v.  East  Boston  Ferry  Co.,  11  Allen,  312  ; 
Carpue  v.  London  <&  Brighton  Railway  Co.,  5  Q.  B.  747.  It  is  not 
incumbent  on  the  plainti:ff,  after  proving  an  accident  which 
implies  negligence,  to  go  further  and  show  what  the  particular 
negligence  was,  when,   from  the  circumstances,  it  is  not  in  his 

power  to  do  so. 

Exertions  overruled. 


Emery  v.  Huntikgton. 

(109Maat.431.) 
General  averctge.    CentrilnUum. 

h.  bark  being  in  inevitable  danger,  withont  her  fault,  of  eoIUslon  with  a 
steamer,  changed  her  ooarse  so  as  to  strike  the  steamer  stem  on,  thereby 
probably  saying  herself  from  being  sank  with  her  caigo.  In  consequence 
of  the  collision  she  was  obliged  to  go  for  repairs  into  a  port  of  a  country 
frhen^  the  duty  of  a  steamer  to  keep  out  of  the  way  of  a  sailing  vessel  was 
not  recognized,  and  where  sh^  was  compelled,  at  the  suit  of  the  owner  of  the 
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■teamer,  hj  a  decree  of  ooart,  to  bear  half  the  dapnage  to  both  veasels  and 
therefore  to  pay  a  certain  earn  to  the  steamer.  In  a  suit  in  eqaitj  bj 
the  owner  of  the  bark  against  the  owners  of  her  cargo  for  contribution,  held 
that  neither  the  expenses  of  the  repairs  rendered  necessary  bj  the  coUisioo. 
nor  the  sam  paid  to  tha  staJLtn^r,  air  the  osid  of  defending  the  suit,  ^as  * 
subject  for  general  average. 

Bill  ly  b:juity  filed  by  John  S.  Emery  and  others,  owners  of  tlie 
bark  **  Megunticook  "  against  Edward  B.  Huntington  and  others 
consignees  of  the  cargo  of  said  bark  for  contribution.  The  bill 
alleged  that  in  August,  1870,  while  the  said  bark  was  on  a  yoya;re 
from  Stockholm  to  Boston  with  a  cargo  of  iron,  consigned  to  the 
defendants,  she  came  into  collision  with  the  English  steamer 
*'  Hugh  Taylor,**  about  six  miles  from  the  coast  of  Denmark;  that 
when  the  vessels  came  in  sight  of  each  other,  the  bark  kept  on 
her  way  as  the  laws  of  the  United  States  and  of  England  required 
her  to  do,  but  that  the  steamer,  instead  of  keeping  out  of  her  wav 
as  she  might  hare  done  and  was  by  law  required  to  do,  sudden Iv 
ported  her  helm,  when  near  the  bark,  and  kept  across  the  bark's 
bow,  thereby  rendering  a  collision  inevitable;  that  the  bark  did 
every  thing  possible  to  avoid  the  collision;  that  the  collision  was 
wholly  caused  by  the  negligent  and  illegal  conduct  of  the  persons  in 
cnarge  of  the  steamer;  ^*  that  when  it  became  apparent  to  the  mastei 
and  others  in  charge  of  the  bark  that  a  collision  was  inevitable, 
and  that,  as  the  bark  was  then  heading,  there  was  imminent 
danger  that  it  would  cause  the  sinking  of  the  bark  and  the  total 
loss  of  her  cargo  and  freight,  and  of  the  lives  of  all  on  board,  the 
master,  to  diminish  the  effect  of  the  impending  blow,  and  enable  the 
bark  to  strike  the  steamer  stem  on,  ordered  her  helm  put  hard  to 
starboard,  and  thereby  succeeded  in  changing  her  course  so  far  to 
port  that  she  struck  the  steamer's  broadside  stem  on;  that  by 
striking  the  steamer  in  this  manner  the  bark  was  greatly  damaged, 
her  jib-boom,  cutwater  and  bobstays  were  carried  away  and  her  stem 
was  crushed  form  the  top  downward,  several  feet  below  her  water 
line  when  light,  and  two  of  her  breast-hooks  broken;  that  the  bark, 
her  freight  and  cargo  were  in  imminent  danger,  and  would  in  all 
probability  have  been  totally  lost,  if  the  bark  had  not  been  volun- 
tarily run  upon  and  against  the  steamer  in  the  manner  aforesaid, 
and  the  damage  above  described  voluntarily  incurred;  that  the  bark 
was  so  run  upon  and  against  the  steamer,  and  the  damage  volnn 
tarily  incurred,  for  the  safety  and  preservation  of  the  bark,  hci 
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cargo  and  freight  and  the  lives  of  the  persons  on  board,  and  b; 
means  thereof  the  same  were  saved ;  and  that  after  the  coUisioo 
and  damage  had  taken  place,  in  the  condition  the  bark  then  was,  it 
was  impossible  for  her  to  proceed  on  her  voyage,  and  she  was  in 
fact  in  imminent  danger  of  being  lost,  so  that  it  became  absolutely 
necessary  for  the  safety  and  benefit  of  vessel,  cargo  and  freight,  to 
go  into  the  harbor  of  Copenhagen  to  repair  the  bark,  and  she  went 
there  accordingly." 

The  bill  then  alleged  "  that  while  at  Copenhagen  proceedings 
were  commenced  by  the  owner  of  the  steamer,  in  the  maritime  and 
commercial  court  of  Copenhagen,  for  the  recovery  of  damages  done 
to  the  steamer  by  the  collision,  she  having  also  put  into  Copenhagen 
for  necessary  reimirs ;  that  thereupon  the  bark  was  seized  for 
security  for  such  damages  as  should  be  recovered  in  such  proceed- 
ings ;  that  after  a  hearing  the  court  decreed  that  the  damages  to 
both  vessels  should  be  aggregated  and  equally  divided  between  the 
parties,  and,  in  applying  this  rule  of  damages,  and  the  damages 
suffered  by  the  bark  being  first  deducted,  that  there  remained  to 
be  paid  to  the  owner  of  the  steamer  on  behalf  of  the  bark  the 
sum  of  5,472  rix  dollars,  with  interest,  and  that  the  seizure  of  the 
bark  should  remain  in  force  for  that  amount;  that  in  order  to 
get  possession  of  the  bark  to  be  used  for  the  prosecution  of  the 
Toyage,  or  for  any  purpose,  it  was  necessary  to  pay  said  sum,  and  it, 
was  accordingly  paid  on  behalf  of  the  owners  of  the  bark,  with 
interest ;  that  in  rendering  said  decree  the  court  proceeded  under  a 
,  Danish  law,  in  substance  as  follows  :  ^  Where  two  vessels  sailing 
meet  and  are  unable  to  avoid  each  other,  but  both  sustain  damage, 
then  both  masters  with  their  crews  shall  make  oath  that  it  happened 
anintentionally  and  not  with  design,  and  then  both  masters  shall 
bear  the  damage,  each  of  them  for  one-half-share,  whether  it  occurs 
by  day  or  by  night ;'  that  there  is  ^no  law  in  Denmark  requiring 
steamers  to  keep  out  of  the  way  of  sailing  vessels ;  that  the  court 
did  not  find  the  bark  in  fault  for  the  collision,  but  held  that  it 
was  a  common  accident,  under  the  rule  of  law  above  set  forth,  and 
that  the  damages  must  be  borne  as  in  said  rule  provided;  that  when, 
to  avoid  being  sunk  by  the  impending  collision,  the  bark  changed 
her  course,  so  as  to  strike  the  steamer's  broadside  stem  on,  she  by 
that  movement  inflicted  a  severe  blow  upon  the  steamer,  and  so 
cause!  the  damage  to  the  steamer  for  which  by  the  decree  of  the 
court  payment  was  ordered  and  made;  that  the  damages  so  inflicted 
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Tolantarily  upon  the  steamer  and  the  payment  for  the  same  are  to 
be  regarded  as  a  volontary  sacrifice  made  by  the  master  of  the 
bark  for  the  safety  and  benefit  of  the  bark,  her  cargo  and  freight ; 
that  in  consequence  of  entering  the  i)ort  of  Copenhagen,  the  bark 
and  her  pending  freight  became  subject  to  the  Danish  law  and  to 
the  jurisdiction  of  the  Danish  court,  became  liable  to  be  and  was 
seized  by  the  order  of  the  court,  and  was  forced  to  submit  to  its 
jurisdiction,  abide  its  decree,  and  pay  the  sum  of  money  decreed  by 
it  as  aforesaid,  and  also  to  incur  heayy  expenses  in  making  defense 
against  said  claim  and  in  other  proceedings  for  the  promotion  of 
the  defense ;  and  that,  inasmuch  as  entering  said  port  voluntarily 
for  the  purposes  above  set  forth  was  for  the  benefit  of  the  bark,  her 
freight  and  cargo,  the  sum  paid  in  pursuance  of  the  decree  of  the 
court  and  for  defense  as  aforesaid,  is  to  be  regarded  as  a  voluntary 
sacrifice  for  the  common  relief  and  benefit  of  the  bark,  cargo  and 
freight,  and  all  interested  therein. '^ 

The  bill  further  alleged  that  the  cargo  was  saved,  and  was  car- 
ried to  its  destination  and  delivered  to  the  defendants ;  that  the 
plaintiffs  were  entitled  to  contribution  from  the  defendants  for 
expenses  in  repairing  the  damages  done  to  the  bark  by  the  col- 
lision, for  the  sums  paid  for  the  damages  done  to  the  steamer,  and 
for  the  expenses  incurred  in  the  defense  of  the  proceedings  in  the 
court  at  Copenhagen;  and  that  a  general  average  adjustment 
was  properly  prepared.  The  prayer  was,  that  the  defendants 
might  pay  the  sums  due  from  them  according  to  this  adjustment 

The  defendants  demurred  to  the  bill  for  want  of  equity,  and  the 
case  was  reserved  by  Colt,  J.,  on  the  bill  and  demurrer,  for  the 
determination  of  the  full  court 

£r.  (7.  HiUchins  and  A,  S,  WliseUr,  for  defendants. 

(/.  C*  Dodge,  for  plaintiffs. 

Gray,  J.  In  order  to  support  a  claim  for  contribution  in  gen- 
ral  average,  there  must  be  an  extraordinary  and  voluntary  sacrifice 
of  part  of  the  interests  at  risk  for  the  benefit  of  all,  by  which  part 
is  rescued  from  the  imminent  peril  impending  over  the  whole. 
The  danger  encountered  by  the  election  of  the  master  may  be  either 
of  a  different  kind  from  the  danger  avoided,  or  of  the  same  kind ; 
but  it  must  not  be  the  very  same  danger,  merely  modified  by  acts 
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done  by  the  master,  in  the  performance  of  his  ordinary  duty  in  the 
navigation  or  management  of  the  vessel,  so  to  meot  the  impending 
peril  as  to  diminish  its  effects  as  far  as  possible.  Nicherson  v.  Ty- 
son,  8  Mass.  467;  Scudder  v.  Bradford,  14  Pick.  13.  Biqelow, 
C.  J.,  in  Merithew  v.  Sampson,  4  Allen,  192,  195 ;  Slater  v.  Hay- 
ward  Rubber  Co,,  26  Conn.  128 ;  Phil.  Ins.  (3d  ed.),  §§  1297,  1313. 

The  case  of  a  ship  in  immediate  danger  of  capture  affords  a  good 
illustration  of  the  true  distinction.  If  the  master  runs  her  ashore 
and  thereby  saves  part  of  the  cargo,  or  throws  overboard  part  of 
the  cargo  and  so  enables  the  ship  to  escape,  it  is  a  case  of  general 
average.  Gaze  v.  Reilly,  3  Wash.  0.  C.  298 ;  Barnard  v.  Adatns, 
10  How.  270,  304.  So  if  the  master  of  a  ship,  after  being  chased 
by  an  enemy  who  is  rapidly  gaining  on  him,  at  nightfall  launches 
and  sets  adrift  his  long  boat,  fitted  with  a  mast  and  sail  and  a  lan- 
tern at  the  mast  head,  and  thereby  misleads  the  enemy  and  escapes. 
Emerigon  des  Assurances,  chap.  12,  §  41,  §  6  ;  3  Kent's  Com. 
(6th  ed.)  238,  note  ;  2  Amould  on  Ins.  (3d  ed.)  775.  But,  in  the 
absence  of  any  statute  or  ordinance  on  the  subject,  damages  in- 
curred,  or  ammunition  expended  by  a  private  armed  vessel,  in 
fighting  off  an  enemy,  are.  not  subjects  of  general  average.  Emeri- 
gon, chap.  12,  §  41,  §  8  ;  Taylor  v.  Curtis,  Holt's  N.  P.  192 :  4 
Camp.  337 ;  6  Taunt.  608 ;  2  Marsh.  309. 

In  all  the  decisions  cited  by  the  learned  counsel  for  the  plaintiffs, 
the  peril  elected  by  the  master,  and  by  which  the  injury  was  done 
for  which  contribution  was  sought,  was  a  different  peril  from  that 
which  threatened  the  loss  of  ship  and  cargo.  Most  of  them  were 
cases  of  a  vessel  in  imminent  danger  of  foundering,  or  of  being 
driven  on  shoals  or  rocks  and  thereby  going  to  pieces  before  reach- 
ing the  shore,  and  whose  master,  having  no  other  means  of  saving 
vessel  or  cargo,  ran  her,  beside  or  over  the  shoals  or  rocks,  upon 
the  beach.  Sims  v.  Gurney,  4  Binn.  124 ;  Columbian  Insurance 
Co.  v..  Ashby,  13  Pet.  331 ;  Barnard  v.  Adams,  10  How.  270 ; 
Sturgess  v.  Gary,  2  Curt  C.  C.  59 ;  Rea  v.  Cutter,  1  Sprague,  135; 
Merithew  v.  Sampson,  4  Allen,  192.  In  another  case,  the  dangers 
avoided  were  those  of  fire  on  board  and  of  being  driven  on  a  rocky 
and  precipitous  shore,  the  risk  voluntarily  undertaken  by  the  mas- 
ter was  that  of  running  into  an  unknown  bay  without  a  pilot, 
knowing  that  stranding  was  one  of  the  chief  risks  thereby  assumed, 
and  the  injury  actually  suffered  was  by  grounding  on  an  unseen 
leei  at  the  entrance  of  the  bay.     The  Star  of  Hope,  9  Wall.  809. 
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In  the  remaining  case,  the  ship  and  cargo,  being  in  danger  of  sink- 
ing in  deep  water,  were  run  u])on  the  flats  and  so  stranded  in  shoal 
n'utor,  thereby  increasing  the  peril  to  the  ship,  and  diminishing 
the  danger  to  the  cargo  and  the  expenses  of  saving  both.  Rathboms 
V.  Powhry  6  Blatch.  C.  C.  294,  and  12  Wall.  102. 

Uut  it  has  never,  so  far  as  we  are  informed,  been  held  or  sug- 
g<:8ced,  by  any  court  or  commentator,  and  could  not  be  maintained, 
consistently  with  sound  principles,  that  where  a  vessel  is  in  inevi- 
table danger  of  being  thrown  upon  a  particular  rock  or  reef  or 
slioul.  and  the  master,  in  the  exercise  of  his  duty  of  so  managing 
the  vessel  as  to  make  the  consequent  damage  to  ship  and  cargo  aa 
little  as  possible,  runs  the  ship  upon  the  same  shoal  or  rock  or  reef^ 
in  such  manner  as  to  bring  a  different  part  of  the  vessel  in  contact 
with  it  from  that  which  the  mere  force  of  the  winds  and  waves 
would,  he  makes  a  voluntary  sacrifice  which  will  found  a  claim  for 
contribution  in  general  average.  If  it  were  so,  there  could  hardly 
be  a  case  of  a  shipwreck,  in  which  the  master  did  his  duty,  and 
which  did  not  result  in  a  total  loss  of  ship  and  cargo,  which  would 
not  require  a  general  average  contribution. 

In  the  present  case,  tiiking  the  allegations  in  the  bill  to  be  true, 
as  we  must  upon  the  demuiTcr,  they  show  that  the  impending 
peril  was  a  collision  between  the  plaintiff's  bark  and  the  steamer; 
that  such  collision  was  inevitable;  that  the  act  voluntarily  done  by 
the  master  of  the  bark  was  merely  to  starboard  her  helm,  an  ordi- 
nary maneuver  of  seamanship;  that  its  purpose  was  to  diminish 
the  effect  of  the  impending  blow;  that  by  that  act  the  collision  was 
not  avoided,  but  was  met  as  well  as  might  be,  and  only  the  position 
and  manner  in  which  the  two  vessels  struck  together  modified;  and 
that  the  damage  to  the  bark,  though  less  than  it  would  have  been 
if  her  course  had  not  been  changed,  was  all  caused  by  the  original 
peril  of  collision  between  the  two  vessels,  and  not  by  any  new  or 
different  one.  The  plaintiffs  cannot  therefore  claim  a  general 
average  of  the  expenses  of  repairing  the  damages  thus  occasioned 
to  their  vessel. 

It  is  no  less  clear  that  the  sums  paid  by  the  plaintiffs  under  the 
decree  of  the  Danish  court  (after  putting  into  Copenhagen  for 
repairs)  for  a  portion  of  the  damage  done  to  the  steamer,  and  the 
expenses  incurred  in  defending  against  such  proceedings^  are  not 
irobjects  of  general  average  contribution.  The  Danish  court  had 
jurisdiction  of  the  cause  and  possession  of  the  bark;  the  prooeed« 
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ings  therein  were  against  the  bark  alouc,  and  not  against  her  cargo; 

and  neither  the  incurring  of  the  expenses  of  the  proceedings,  nor 

the  X)ayment  of  money  under  the  final  decree,  can  be  considered  as 

consequences  of  taking  the  bark  witliin  its  jurisdiction,  or  as  result- 

ing  from  a  voluntary  sacrifice.     The  real  and  legal  cause  of  the 

liability  to  pay  such  damages  and  expenses  was  the  meeting  of  the 

two  vessels  in  collision.     Peters  v.  Warren  Insurance  Co.,  3  Sumn. 

389,  14  Pet  99,  and  1  Story,  463;  Nelson  v.  Suffolk  Insurance  Co., 

8  Cush.  477;  General  Insurance  Co,  v.  Sherwood,  14  How.   351. 

The  collision  not  having  been  a  peril  voluntarily  incurred,   the 

damages  and  expenses  resulting  therefrom  were  not  matters  of 

general  average.     Stoby,  J.,  in  3  Sumn.  393,  and  1  Story,  46^; 

Phil.  Ina,,  §  1272, 

Demurrer  sustained,  and  bill  dismissed. 


Jordan  v.  Osgood. 

(lOe  Mass.  467. ) 

Endenee  qf  eant&mparaneaus  frauds  to  prove  fraud  charged  ^  evidence  of  bank 

account. 

In  replevin  of  goods  alleged  to  have  been  procnred  by  the  defendant  of  the 
plaintifif,  on  credit,  by  means  of  false  and  fraadalent  representations  as  to 
bis  pecuniary  condition,  and  also  with  intent  not  to  pay  for  tbem.  Held, 
that  evidence  of  another  act  of  fraud  committed,  about  the  same  time,  by 
the  defendant  was  not  admissible  to  prove  the  fraud  charged,  unless  there 
was  evidence  that  the  two  were  parts  of  one  scheme  of  fraud  committed  in 
pursuance  of  a  common  purpose. 

Heldt  also,  that  the  books  of  the  bank  where  the  defendant  kept  his  deposit 
supported  by  the  oath  of  the  book-keeper,  were  admissible  to  show  what 
money  he  had  in  the  bank  at  the  time. 

Replevik  of  goods  alleged  to  have  been  obtained  of  plaintiff  bj 
defendant,  on  credit,  by  means  of  false  and  fraudulent  representa* 
tions  as  to  his  pecuniary  condition,  and  with  intent  not  to  pay 
ihem. 

The  evidence  tended  to  show  that  the  defendant,  a  retail  trader, 
in  order  to  procure  goods  of  plaintiff  on  credit,  told  plaintiff  thai 
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he  had  a  capital  of  16,000  above  liabilitiea ;  had  no  aooounts  oTer- 
due  and  unpaid,  and  owed  little  borrowed  money ;  that,  relying 
on  these  representations,  plaintiff  sold  him  the  goods  on  credit ; 
that  defendant  did  not  have  at  the  time  a  capital  of  $6,000  ;  that 
he  owed  accounts  overdue  and  also  considerable  borrowed  money, 
and  was  insolvent,  to  his  own  knowledge  ;  that,  shortly  after  the 
said  transaction,  he  failed  and  was  adjudged  a  bankrupt  on  his  own 
petition.  Evidence  was  offered  by  plaintiff  and  received,  against 
defendant's  objection,  tending  to  show  that  defendant  obtained 
goods  of  other  persons  about  the  same  time  by  like  fraudulent  rep 
resentations. 

Testimony  of  the  book-keeper  of  the  bapk  where  defendant  kept 
his  deposit  was  received  to  show  that,  at  the  time  of  the  transac- 
tion, defendant  had  but  a  small  balance  in  the  bank,  and  the  book- 
keeper was  allowed  to  use  a  transcript  of  the  books  of  the  bank  to 
refresh  his  memory  —  the  defendant  having  agreed  that  the  tran- 
script might  be  used  the  same  as  the  books  might  have  been.  The 
other  facts  are  not  material. 

The  jury  returned  a  verdict  for  the  plaintiffs  '^  because  of  false 
representations/^  and  the  defendant  alleged  exceptions. 

A.  A,  Ranney  and  2?.  F,  Crane,  for  defendant. 

J.  D,  Ball,  for  plaintiffs,  to  the  point  that  evidence  of  other 
fraudulent  representations  was  admissible,  cited  Rowley:^.  Bigelow, 
12  Pick.  307  ;  Wiggin  v.  Day,  9  Gray,  97  ;  Stebhins  v.  Milter,  12 
Allen,  591,  698 ;  Winchester  v.  Charier,  97  Mass.  140 ;  Lynde  v, 
McGregor,  13  Allen,  172  ;  Allison  v.  Matthieu,  3  Johns.  235 ; 
Hatoes  v.  Dingley,  17  Me.  341 ;  Lincoln  v.  Clqflin,  7  Wall.  132 ; 
Gary  v.  Hotailing,  1  Hill  (N.  Y.),  311  ;  Castle  v.  Bullard,  23  How. 
172  ;  Hathorne  v.  Hodges,  28  N.  Y.  486. 

Morton,  J.  In  this  action  the  plaintiffs,  having  sold  and  deliv- 
ered certain  goods  to  the  defendant,  seek  to  rescind  the  sale  ujion 
the  ground  of  fraud.  They  rely  upon  two  grounds  :  First,  that  the 
defendant  obtained  the  goods  by  false  and  fraudulent  represcnta- 
fions  as  to  his  pecuniary  condition  ;  and  second,  that  he  obtained 
uicm  intending  at  the  time  not  to  pay  for  them.  The  representa- 
tions alleged  to  have  been  made  by  the  defendant  were,  that  he  had 
a  capital  of  16,000  over  and  above  his  liabilities  ;  that  he  had  no 
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OTordue  accounts  unpaid,  and  was  owing  little  borrowed  mopcy^ 
At  the  trial,  the  presiding  judge  admitted  testimony  that,  at  Or 
about  the  time  of  the  purchases  of  the  plainti&,  the  defendant 
made  the  same  and  also  other  representations,  to  other  persons, 
which  were  false  and  fraudulent.  The  principal  question  upon  this 
bill  of  exceptions  is  as  to  the  competency  of  this  testimony.  As  we 
have  seen,  there  were  two  issues  before  the  jury ;  although  they 
decided  the  case  upon  the  issue  of  false  representations,  yet  at  the 
time  of  the  ruling  both  issues  were  pending,  and  if  the  testimony 
was  competent  upon  either,  it  was  rightly  admitted. 

We  think  it  is  clear  that,  upon  the  issue  whether  the  defendant 
made  the  alleged  representations  to  the  plaintiffs,  the  evidence 
admitted  was  incompetent.  The  fact  that  a  defendant  has  com- 
mitted a  similar  but  distinct  crime  or  fraud  is  not  competent  to 
prove  that  he  committed  the  particular  crime  or  fraud  with  which 
he  is  charged.  It  has  no  tendency  to  prove  the  proposition  to  be 
established  by  the  plaintilis,  but  is  equally  consistent  with  an 
affirmative  or  negative  decision  of  that  proposition.  The  effect  of 
such  proof  may  be  to  produce  such  a  state  of  mind  in  the  jury  to 
whom  it  is  addressed,  that  a  less  weight  of  testimony  satisfies  them 
than  would  otherwise  be  necessary  to  produce  conviction,  but  it 
does  not  directly  tend  to  prove  or  disprove  the  matter  in  dispute. 
The  admission  of  such  evidence  would  introduce  a  multiplicity  of 
collateral  issues,  calculated  to  withdraw  the  attention  of  the  jury 
from  the  real  issue  in  the  case ;  and  it  would  operate  unjustly  to  the 
defendant,  as  it  requires  him  to  explain  his  transactions  with  others, 
without  any  notice  or  opportunity  for  preparation. 

The  question  whether  the  evidence  objected  to  was  admissible 
under  the  second  issue  appears  from  some  of  the  authorities  to  be 
one  of  more  difficulty.  The  plaintiffs'  position  is  that  the  defendant 
obtained  the  goods  with  the  intention  not  to  pay  for  them.  This, 
if  proved,  would  authorize  them  to  repudiate  the  sale.  Dow  v. 
Sanborn,  3  Allen,  181.  It  is  obvious  that  the  principal  element 
involved  in  this  issue  is  the  intention  of  the  defendant  at  the  time 
of  the  transactions,  and  any  evidence  which  directly  tends  to  show 
euch  intention  is  competent.  Therefore  contemporaneous  frauds 
-committed  by  the  defendant  are  admissible  if  they  tend  to  prove 
the  motive  or  intention  which  actuated  the  defendant  in  the  Israns- 
«)tion  under  investigation. 

The  cases  are  numerous  in  which  this  subject  has  been  discussed* 
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We  think  the  true  rule  to  be  deduced  from  them  is,  that  another 
act  of  fraud  is  admissible  to  prove  the  fraud  charged  only  where 
there  is  evidence  that  the  two  are  parts  of  one  scheme  or  plan  of 
fraud,  committed  in  pursuance  of  a  common  purpose. 

In  Lynde  v.  McOregor,  13  Allen,  172,  subsequent  fraudulent  con- 
veyances were  admitted  to  show  that  a  prior  conveyance  between 
the  same  parties  was  fraudulent ;  but  the  court  put  it  upon  the 
ground  that,  upon  the  whole  evidence,  they  appeared  to  be  parts  of 
one  transaction,  executed  with  a  common  fraudulent  intent  In 
Taylor  v.  liobinson,  2  Allen,  562,  the  question  was  whether  a  deed 
to  the  defendant  was  fraudulent  as  to  the  grantor's  creditors,  and 
evidence  was  admitted  that  the  grantor  on  the  same  day  conveyed 
all  her  real  and  personal  estate  to  her  relatives,  as  tending  to  show 
a  common  fraudulent  intent  in  all  the  conveyance. 

In  Williams  v.  Bobbins,  16  Gray,  590,  the  plaintiff  sought  to 
impeach  a  deed  to  defendants  as  being  fraudulent  as  against  the 
grantor's  creditors.  Evidence  of  a  transfer  of  the  personal  property 
of  the  grantor  to  the  defendants  with  intent  to  defraud  his  creditors, 
made  three  months  after  the  deed,  was  excluded,  on  the  ground 
that  no  connection  between  the  two  transactions  was  shown.  Mer- 
KICK,  J.,  says  :  **The  authorities  referred  to  by  the  counsel  for  the 
defeudants  fully  sustain  the  proposition  that  a  transaction  proposed 
to  be  proved  for  the  purpose  of  invalidating  a  conveyance,  which  is 
the  subject  of  controversy,  on  the  ground  of  fraud,  must  be  shown 
to  be  so  connected  with  it  as  to  make  it  apparent  that  the  parties 
bad  a  common  purpose  in  both,  or  it  will  not  be  admissible  as 
evidence." 

The  case  of  Wiggin  v.  Day,  9  Gray,  97,  more  nearly  reeemblea 
the  case  at  bar.  The  action  was  replevin  for  two  wagons  attached 
by  the  defendant,  a  deputy  sheriff,  as  the  property  of  one  Brastow. 
The  plaintiff,  as  evidence  that  Brastow  bought  the  wagons  with  the 
intent  not  to  pay  for  them,  was  permitted  to  show  that  about  the 
time  of  this  sale  Brastow  was  insolvent,  and  purchased  large 
amounts  of  personal  property  of  third  persons  and  got  them  into 
his  hands  by  fraud,  and  then  secreted  them  in  various  places. 
This  evidence  was  admissible  under  the  rule  stated  in  the  cases 
above  cited.  The  secreting  the  goods  was  a  very  significant  fact, 
and,  in  connection  with  the  other  evidence,  tended  strongly  tc 
prove  a  general  scheme  of  fraud,  of  which  the  purchase  of  the 
wagons  was  a  part. 
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In  BowleyT.  Bigelcno^  12  Pick.  307,  the  plaintiffs  alleged  that  oiip 
Martin,  an  insolvent  person,  had  fraudulently  obtained  possession 
of^  the  goods  in  controversy  by  pretending  to  purchase  them  for 
cash.  Evidence  was  admitted  '^that  Martin  had  made  similai  pui'- 
chases''  of  others  ^' about  the  same  time,  and  under  circnmstanc^j 
tending  to  show  that  he  was  insolvent  and  that  he  knew  it,  and  had 
no  reasonahle  expectation  of  paying  for  the  merchandise  according 
to  his  contract."  What  those  circumstances  were  does  not  ap]iejir 
in  the  report  of  the  case.  The  court  held  the  evidence  competent 
upon  the  ground  that  it  had  a  direct  tendency  to  show  that  Martin 
was  insolvent,  knew  he  was  insolvent,  and  did  not  expect  or  intend 
to  pay  for  the  goods  purchased,  and  thus  had  a  direct  beanng  upon 
the  issues  involved  in  the  case.  It  cannot  be  regarded  as  an 
authority  for  the  proposition  that  it  is  competent  in  proof  of  an 
alleged  fraud  to  give  evidence  of  a  distinct  act  of  fraud,  not  part  oi 
one  scheme,  and  not  connected  in  design. 

We  think  the  result  of  the  authorities  is,  as  stated  in  substancf 
in  WiUiams  v.  RobbinSy  ubi  supra,  that  the  transaction  proposed  to 
be  proved  for  the  purpose  of  showing  the  fraud  which  is  the  subject 
of  controversy,  must  be  shown  by  some  evidence,  direct  or  circum- 
stantial, to  be  so  connected  with  it  as  to  make  it  apparent  that  the 
defendant  had  a  common  purpose  in  both;  but  if  the  transaction  is 
distinct  and  with  no  connection  of  design,  it  is  not  admissible. 
Testing  the  case  at  bar  by  this  rule,  we  are  of  opinion  that  the 
evidence  of  other  false  representations  made  by  the  defendant 
about  the  time  when  he  purchased  the  goods  of  the  plaintiffs 
was  inadmissible.  There  is  no  evidence  showing  any  connection 
between  the  alleged  fraud  practiced  on  the  plaintiffs  and  the  othei 
transactions.  These  transactions  appear  to  have  been  purchjiscs  in 
the  usual  course  of  the  defendant's  business. 

The  mere  fact  that  an  insolvent  trader  makes  misstatements  as 
to  his  pecuniary  condition  does  not  justify  the  inference  that  he  haa 
formed  a  general  scheme  to  cheat,  and  there  was  no  evidence  of  an}' 
suspicious  disposition  of  his  property,  by  concealment  or  preferring 
favored  creditors,  or  otherwise,  which  tended  to  show  such  scheme. 

There  was  nothing  in  the  nature  of  the  acts  nor  in  independcn. 
testimony  showing  a  connection  between   the  transactions.      Thp 
evidence  of   these  distinct  transactions,  therefore,  was  not  co:n 
petent 

We  cannot  agree  with  the  argument  of  the  plaintiffs  that  tin- 
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exoeption  becomes  immaterial  becauee  the  jury  found  for  the 
phdntifb  upon  the  issue  of  false  representations*  The  evidence 
was  calculated  to  prejudice  the  jury  against  the  defendant  upon 
this  issue,  and  its  admission  affords  a  sufScient  reason  for  a  new 
trial. 

The  other  exceptions  may  be  briefly  considered.  One  of  the 
issues  involTed  was  the  insolvency  of  the  defendant  before  and  at 
the  time  of  his  purchases.  It  was  competent  to  show  what  money 
be  had  in  the  bank  at  those  times.  For  this  purpose  the  books  of 
the  bank,  supported  by  the  oath  of  the  book-keeper,  were  admissible. 
Briggs  v.  Raffertyy  14  Gray,  525;  Adams  v.  CauUiard,  102  Mass. 
167.  The  defendant  agreed  that  the  transcript  from  the  books 
might  be  used  in  the  same  manner  as  the  books  themselves  could 
be.     The  jury  were  rightly  allowed  to  read  it. 

We  express  no  opinion  upon  the  question  whether  the  record  of 
the  district  court  was  admissible  under  the  circumstances  of  the 
case,  as  the  circumstances  may  be  different  upon  another  trial. 

We  are  of  opinion  that  the  defendant  has  no  ground  of  exception 

to  the  admission  of  the  testimony  of  the  expert  who  had  examined 

his  books  and  schedules.      The  witness  was  not  allowed  to  state 

deductions  and  inferences  of  his  own  judgment,  but  merely  results 

of  computations,  and  his  testimony  was  admissible  in  the  discretion 

of  the  presiding  judge.     Boston  <&  Worcester  Railroad  Co.  v.  Dana^ 

1  Gray,  83. 

JEoxeptions  sustained. 


WOBTHIKQTON  Y.   SOBIBKEB. 
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PHmtsQed  eommufUeations  ^  information  to  a  govemmeni  ejfleet. 

In  an  action  for  falselj  and  malicioasly  representing  to  the  treasury  depart- 
ment of  the  United  States  that  the  plaintiff  was  intending  to  defraud  the 
revenue,  the  plaintiff  filed  interrogatories  requiring  the  defendant  to  answer 
whether  he  did  not  inform  the  department  that  he  knew  or  beUeved  that 
plaintiff  was  intending  to  commit  a  fraud  upon  the  revenue.  BM,  that  anj 
communications  of  the  kind  to  the  department  were  privileged  in  the  sense 
that  their  disclosure  will  not  be  compelled  or  permitted  without  the  assent 
of  the  government,  and  that  defendant  would  not  be  compelled  to  answer 
the  interrogatories. 
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Tort  against  Oharles  Scribner  and  others.  The  dedaration 
alleged  that  the  plaintLS  was  engaged  in  importing  books  into  the 
United  States ;  that  the  defendants  withont  probable  cause  and 
maliciously  and  falsely  represented  to  the  treasury  department  of 
the  United  States  that  the  plaintiff  was  intending  to  bring  books 
into  the  United  States  in  fraud  of  the  revenue  laws ;  that  the 
department  thereupon  and  induced  thereby  caused  plaintiff's  books 
to  be  seized  and  libeled  when  entered  for  import ;  and  that  the 
proceedings  were  afterward  dismissed  and  the  books  released. 

The  defendants'  answer  denied  all  the  plaintiff's  allegations,  and 
farther  alleged  '^  that  if  any  communication  was  made  by  any  per* 
son  to  said  solicitor  or  other  ofScer  of  the  United  States,  as  alleged, 
or  relative  to  any  anticipated  attempts  to  introduce  goods  into  the 
United  States  without  payment  of  the  proper  duties  thereon,  and 
not  in  conformity  with  the  laws  of  the  United  States,  the  same 
would  be  a  privileged  communication,  and  would  not  be  ground  or 
cause  for  this  action." 

The  plaintiff  filed  interrogatories,  to  be  answered  by  the  defend- 
ants severally,  one  of  which  was  as  follows  :  "  Did  you  not,  in  the 
summer  or  fall  of  1869,  and  if  so,  when,  inform  the  United  States 
treasury  department,  the  secretary,  the  solicitor  of  the  treasury,  or 
some  officer  or  employee  in  said  department,  and  if  yea,  when,  that 
you  knew,  or  believed,  or  thought  that  the  plaintiff  was  bu}ring 
large  quantities  of  books  in  England,  with  the  intention  of  bringing 
them  into  the  United  States  in  violation  of  law,  or  any  thing  to 
that  effect  ?  If  yea,  state  fully  all  that  you  did  in  the  matter, 
including  copies  of  all  written  communications,  and  substance  of  all 
oral  statements."    There  were  several  similar  interrogatories. 

The  defendants  refusing  to  answer  these  interrogatories,  the 
plaintiff  moved  that  they  be  ordered  to  do  so,  and  the  question 
whether  the  motion  should  be  granted  was  reserved  for  the  deter- 
mination of  the  full  court 

R.  M.  Morse,  Jr.,  and  B.  Stone,  Jr.,  for  plaintiff. 

0.  S.  Hale,  for  defendants. 

Obat,  J.  It  is  the  duty  of  every  citizen  to  communicate  to 
his  government  any  information  which  he  has  of  the  commission 
of  an  offense  against  its  laws.     To  encourage  ]nm  in  performing 
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this  duty  without  fear  of  consequences^  the  law  holds  such  informa- 
tion to  be  among  the  secrets  of  State^  and  leaves  the  question  how 
far  and  under  what  circumstances  the  names  of  the  informers 
and  the  channel  of  communication  shall  be  suffered  to  be  known, 
to  the  absolute  discretion  of  the  government,  to  be  exercised 
according  to  its  views  of  what  the  interests  of  the  public  require, 
(yourts  of  justice  therefore  will  not  compel  or  allow  the  discovery 
of  such  information,  either  by  the  subordinate  officer  to  whom  it  is 
given,  by  the  informer  himself,  or  by  any  other  person,  without  the 
permission  of  the  government.  The  evidence  is  excluded,  not  for 
the  protection  of  the  witness  or  of  the  party  in  the  particular  case, 
but  upon  general  grounds  of  public  policy,  because  of  .the  confiden- 
tial nature  of  such  communications.  ' 

The  earliest  case  upon  the  subject  is  Rex  v.  Akers,  6  Esp.  125, 
note,  in  which,  on  an  indictment  for  obstructing  a  custom-house 
officer  in  the  execution  of  his  dutv,  Lord  Kekyon  said:  ''The 
defendant's  counsel  have  no  right,  nor  shall  they  be  permitted,  to 
inquire  the  name  of  the  person  who  gave  the  information  of  the 
smuggled  goods."  All  the  English  authorities  agree  that  the  rule 
has  ever  since  been  held  in  revenue  cases  to  prevent  a  witness  from 
answering  questions  that  would  disclose  the  informer,  if  a  third 
peraon;  and  in  Attorney- General  v.  Briant,  15  M,  &  W.  169,  it  was 
held  that  a  witness  could  not  be  asked  on  cross-examination  whether 
he  was  himself  the  informer.  The  rule  has  been  nearly  as  long 
established  in  prosecutions  for  high  treason.  Bex  v.  Hardy^  24 
Howell's  State  Trials,  199,  753,  816*820,  823;  Rex  v.  Watson,  32 
id.  1,  102-105;  S.  C,  2  Stark.  116,  136.  And  it  has  been  often 
applied  in  civil  actions. 

,  In  Robinson  v.  May,  2  Smith,  3,  which  was  an  action  for  a  libel 
in  a  letter  by  the  defendant  to  the  lords  of  the  admiralty,  charging 
the  plaintiff  with  unlawfully  pretending  to  be  a  magistrate  and 
granting  protections  to  vessels  to  the  prejudice  of  the  royal  service, 
the  lords  of  the  admiralty  had  given  up  the  letter  and  directed  the 
action  to  be  brought,  so  that  no  question  whether  it  could  other- 
wise have  been  put  in  evidenoe  arose;  the  only  question  argued  was 
whether  the  letter  could  be  held  to  be  a  libel;  and  Lord  Ellsn- 
BOROUOH,  in  delivering  judgment  against  the  defendant  on  that 
question,  expressed  a  significant  doubt  ''whether  the  otfrd  of 
admiralty  did  right  in  suffering  the  paper  to  go  out  of  their  hands, 
since  it  might  tend  to  discourage  the  giving  of  information  oon* 
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oerning  abases"  —  thus  distinctly  implying  that,  but  for  the  course 
taken  by  the  board  of  admiralty,  the  plaintiff  could  not  have  proved 
his  case. 

In  HoDie  V.  Bentinck,  2  Brod.  &  Bing.  130,  it  was  held  by  Chief 
Justice  Abbott,  and  affirmed  in  the  exchequer  chamber,  in  an 
action  for  libel  by  an  officer  of  the  army  against  the  president  of  a 
military  court  of  inquiry,  that  neither  their  report  to  the  comman- 
der in  chief,  nor  an  office  copy  of  it,  should  be  admitted  in  evidence. 
In  the  very  recent  case  of  Dawkins  y.  Rokeby,  L.  B.,  8  Q.  B.  255, 
the  same  court  held  the. statements,  oi*al  or  written,  of  an  officer, 
examined  before  such  a  military  ti*ibunal,  to  come  within  the  same 
principle.  And  in  Beatsoii  v.  Skeney  5  H.  &  N.  838,  an  action  of 
slander  against  one  military  officer  for  speaking  defamatory  words 
of  the  military  conduct  of  another,  it  was  held  that  the  secretary 
for  war,  who  objected  to  produce  in  evidence  the  minutes  of  a  court 
of  inquiry,  and  letters  written  to  the  war  department  by  the  plain- 
tiff himself,  on  the  ground  that  their  production  would  be  preju* 
dicial  to  the  public  service,  was  not  bound  to  produce  either. 

In  Earl  v.  Vass^  1  Shaw.  229,  which  was  an  action  for  a  libel 
alleged  to  be  contained  in  a  letter  to  the  board  of  customs  before 
which  the  nomination  of  the  plaintiff  as  a  custom-house  officer  was 
pending,  the  house  of  lords,  upon  the  opinion  of  Lord  Eldon,  after 
conference  with  Chief  Justice  Abbott,  held  that  the  board  could 
not  be  compelled  to  produce  the  letter,  ^'  because  it  is  against  pub- 
lic policy  that  you  should  be  compelled  to  produce  instruments  and 
papers  which,  if  persons  are  compelled  to  produce,  it  must  shut  out 
the  possibility  of  the  public  receiving  any  information  as  to  a  per- 
son's fitness  to  be  appointed  to  an  office; "  and  "  it  would  be  a  very 
dangerous  thing  indeed,  if  this  were  permitted." 

In  Marbury  v.  Madison,  1  Cranch,  137,  144,  the  supreme  court 
of  the  United  States  compelled  the  acting  secretary  of  state  to  tes- 
tify whether  certain  commissions  from  the  executive  had  ever  been 
in  his  office,  only  because  ''  that  could  not  be  a  confidential  fact; " 
and  declared,  that  if  there  was  any  thing  confidential,  or  the  secre- 
tary thought  any  thing  was  communicated  to  him  in  confidence,  he 
was  not  obliged  to  disclose  it. 

The  ruling  of  Chief  Justice  Marshall  upon  the  trial  of  Aaron 
Burr,  cited  for  the  plaintiff,  was  merely  that  a  subpoma  duces 
tecum  might  be  issued  to  the  president  of  the  United  States  for 
a  letter  addressed  to  him  by  a  military  officer  who  was  to  be  a 
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witneBB  against  the  defendant;  leaving  the  question  of  the  prodao- 
tion  of  the  letter,  if  containing  any  matter  which  in  the  judgment 
of  the  president  could  not  be  disclosed  without  injury  to  the  public, 
to  be  oonsidered  on  the  return  of  the  subpoana.  1  Burr's  Trial, 
177-189.  And  he  never  had  occasion  to  decide  that  question.  See 
2  Burr's  Trial,  533-639. 

In  Untied  States  v.  MoseSy  4  Wash.  0.  G.  726,  upon  the  trial  of 
an  indictment  for  counterfeiting,  it  was  ruled  that  the  officer  who 
apprehended  the  defendant  was  not  bound  to  disclose  the  name  of 
the  person  from  whom  he  received  the  information  which  led  to  the 
detection  and  arrest;  Mr.  Justice  Washington  saying  that  such 
disclosure  might  be  highly  prejudicial  to  the  public  in  the  adminis- 
tration of  justice  by  deterring  persons  from  making  similar  dis- 
closures of  crimes  which  they  knew  to  have  been  committed. 

In  State  v.  Soper^  16  Me.  293,  a  like  ruling  was  made  upon  the 
oross-examina  ion  of  the  owner  of  stolen  goods,  when  called  as  a 
witness  for  the  government  upon  the  trial  of  an  indictment  for 
larceny. 

In  Pennsylvania,  it  has  been  determined  in  an  action  for  a  libel 
contained  in  a  deposition  made  and  sent  to  the  governor  by  a  private 
citizen,  charging  the  plaintiff  with  misconduct  in  office,  that  it  was 
within  the  discretion  of  the  governor  to  produce  or  withhold  the 
letter,  and  that  parol  evidence  of  its  contents  was  inadmissible. 
Ghay  V.  Pentlofidy  2  S.  &  R,  23;  YoterY.  Sanno,  6  Watts,  164, 166. 

In  White  v.  NicholUy  3  How.  266,  and  Howard  v.  Thompson^  21 
Wend.  319,  cited  for  the  plaintiff,  the  original  letters  to  the  presi- 
dent and  the  secretary  of  the  treasury,  which  were  relied  on  as 
eontaining  libelous  matter,  were  produced  by  the  plaintiff,  who 
must  have  obtained  them  by  permission  of  the  government,  so  that 
no  question  of  compelling  a  disclosure  arose;  and  in  Satoard  v. 
Thompson  the  court  said  that  if  the  letters  had  not  been  surren- 
dered by  the  secretary  of  the  treasury,  he  could  not  have  been  com- 
pelled to  produce  them,  and  secondary  evidence  of  their  contents 
could  not  have  been  admitted. 

The  only  cases  which  afford  any  color  for  the  plaintiff's  position 
are  of  rulings  at  nisipritis,  of  very  little  weight,  as  compared  with 
BO  many  well-considered  judgments  rendered  upon  full  argument. 

In  one  case  before  Lord  Kekyon  and  another  before  Baron 
BoLFB,  a  witness  who  appeared  on  his  direct  examination  by  the 
government  to  be  an  informer  was  permitted,  without  objection,  to 
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testify  on  cross-examination  that  no  other  person  gaye  information 
apon  the  subject;  bnt  in  snch  a  case^  Baron  Bolfe  remarked,  **  The 
principle  was  rather  followed  than  violated."  The  King  t.  Black" 
man,  1  Esp.  95;  Regina  t.  Candy ,  cited  15  M.  &  W.  175. 

The  ruling  of  Chief  Justice  Oockbusk,  upon  an  indictment  for 
administering  poison,  in  Regina  v.  Richardson,  3  F.  &  F.  693,  com- 
pelling a  policeman  to  answer  on  cross-examination  from  whom  he 
had  received  the  information  in  consequence  of  which  he  found  the 
poison  in  a  place  used  by  the  defendant,  must  be  maintained,  if  at 
all,  upon  the  ground  that  the  witness  had  already  been  examined 
by  tbe  government  as  to  part  of  the  conversation  between  him  and 
the  infv^rmer,  and  might,  therefore,  for  the  protection  of  the 
defendawt  against  any  unjust  inference  which  might  be  drawn  from 
the  result  of  such  examination,  be  required  to  state  the  whole  of 
that  conversation. 

The  ruling  of  Lord  Campbell  in  Dickson  v.  Wilton,  1  F.  &  F. 
419,  that  a  communication  sued  on  as  a  libel,  held  by  the  secretary 
for  war  in  behalf  of  the  crown,  should  be  produced  from  his  office 
and  read  in  evidence,  was,  as  observed  by  Chief  Baron  Kelly  in 
delivering  the  judgment  of  the  exchequer  chamber  in  Dawkins  v. 
Rokebtfy  Law  Bep.,  8  Q.  B.  255,  273,  directly  at  variance  with  the 
previous  judgment  of  that  court  in  Hofne  v.  Beniinck,  2  Brod.  & 
Bing.  130,  above  cited. 

In  Blake  v.  Pilford,  1  Mood.  &  Bob.  198,  in  which  Mr.  Justice 
Taunton  admitted  in  evidence,  to  support  an  action  for  libel,  a 
lettei  to  the  chief  secretary  of  the  postmaster-general  from  a  private 
ijkdividual,  complaining  of  the  misconduct  of  a  guard,  the  objection 
was  made  by  the  defendant's  counsel,  '^  on  the  ground  that  it  was  a 
privileged  communication  made  to  a  public  officer,  and  that  such 
public  officer  ought  not  to  be  allowed  to  produce  it  ;*'  the  post- 
office  department  had  evidently  suffered  the  letter  to  pass  into  the 
plaintiff's  hands,  for  the  report  states  that  the  handwriting  was 
proved  before  the  objection  was  made;  and  the  whole  attention  of 
the  judge  seems  to  have  been  directed  to  the  question  whether  the 
letter  could  be  deemed  a  privileged  communication  upon  which  no 
action  would  lie.  This  last  question  was  the  only  one  touched  by 
the  other  authorities  cited  for  the  plaintiff.  Fairman  v.  Ives,  5  B. 
&  Aid.  642;  Dawkins  v.  Paulet,  L.  B.,  5  Q.  B.  94;  ffDonohue  v, 
McGovern,  23  Wend.  26;  2  Kent's  Com.  (6th  ed.)  22. 

The  question  now  before  us  is  not  one  of  the  law  of  slander  of 
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ii\Hi\,  but  of  the  law  of  evidence;  not  whether  the  commanieationfi 
uf  the  defendants  to  the  ofticei's  of  the  treasury  are  so  privileged 
from  being  considered  as  slanderous,  as  to  affect  the  right  to  main- 
tain an  action  against  tlie  defendants  upon  or  by  reason  of  them; 
but  whether  they  are  privileged  in  a  different  sense,  so  that  courts 
of  justice  will  not  compel  or  permit  their  disclosure  without  the 
assent  of  the  government  to  whose  officers  they  were  addressed.  The 
reasons  and  authorities  already  stated  conclusively  show  that  the 
communications  in  questions  are  privileged  in  the  latter  sense,  and 
cannot  be  disclosed  witliout  the  i)ermission  of  the  secretary  of  the 
treasury,  ^nd  it  is  quite  clear  that  the  discovery  of  documents 
which  are  protected  from  disclosure  upon  grounds  of  public  )K>licv 
cannot  be  compelled,  either  by  bill  in  equity  or  by  interrogatories 
at  law.  Smith  v.  East  India  Co,,  1  Ph.  Gh.  50;  McElveney  v.  Con- 
nellan,  17  Irish  C.  L,  65;  Wilson  v.  Webber,  2  Gray,  538.  Tht 
defendants  therefore  should 

Xot  be  ordered  to  afistoer  the  interrogatories. 


Benkbtt  t.  Goldthwait. 

(10QMaM.4M. ) 

Bankrupiey — proving  debt  bars  action, 

Prorlng  a  debt  for  goods  sold  and  delivered  in  bankmptcy  prooeedings  bam 

an  action  on  the  debt  previously  oommenoed. 

Contract  for  goods  sold  and  delivered.  The  answer  alleged  that 
after  the  issuing  of  the  writ,  the  defendant  was  adjudged  a  bank- 
rupt on  his  own  petition,  and  the  plaintiffs  proved  the  debt  declaimed 
on  against  his  estate.  At  the  trial  in  the  superior  court,  before 
Ko<;kwell,  J.,  tlie  plaintiffs  admitted  that  the  facts  alleged  in  the 
answer  were  true,  whereupon  the  judge  ruled  that  those  facts  were 
a  defense  to  the  action,  and  directed  a  verdict  for  the  defendant 
which  was  returned,  and  the  plaintiffs  alleged  exceptions. 

/.  W.  Richardson  for  i>laintiffs. 

S.  B.  TveSt  Jr.,  and  S.  Liyicoln,  Jr,,  for  defendant 
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Obay^  J.  The  existing  bankrupt  act  of  the  United  States 
provides  that  '^no  creditor  proving  his  debt  or  claim  shall  be 
allowed  to  maintain  any  suit  at  law  or  in  equity  therefor  against 
the  bankrupt,  but  shall  be  deemed  to  have  waived  all  right  of  action 
and  suit  against  the  bankrupt^  and  all  proceedings  already  com- 
menced or  unsatisfied  judgments  already  obtained  thereon  shall  be 
deemed  to  be  discharged  and  surrendered  thereby."  U.  S.  Stat  of 
1867,  ch.  176,  §  21. 

This  provision  was  not  contained  in  the  bankrupt  act  of  1800,  nor 
in  our  own  insolvent  laws,  and  the  decisions  under  either  of  those 
statutes  have  therefore  no  bearing  upon  this  case. 

A  provision  substantially  similar,  derived  from  the  English  bank- 
rupt acts,  was  inserted  in  the  United  States  bankrupt  act  of  1841, 
ch.  9,  §  5;  and  its  effect  was  uniformly  construed  to  be  that  the 
proof  of  a  debt  in  bankruptcy  was  a  full  and  conclusive  bar,  at  least 
to  any  action  or  suit  already  brought  thereon.  Prentiss,  J.,  in 
Comstock's  casBy  5  L.  K  163, 166;  Waeb,  J.,  in  Everett  v.  Derby,  id. 
225,  227;  Story,  J.,  in  Ex  parte  Tebbette,  id.  269,  266;  Haxton  v. 
CorsBf  4  Ed.  Ch.  686,  and  2  Barb.  Ch.  606;  Humphreys  v.  Swett, 
31  Me,  192;  Commercial  Bank  v.  Buckner;  20  How.  108. 

There  is  nothing  in  the  other  provisions  of  the  bankrupt  act  to 
diminish  the  effect  of  this  clause,  at  least  as  to  any  debt  which  would 
be  barred  by  a  discharge  under  the  act  And  the  next  clause  in 
this  very  section,  which  provides  for  the  stay  of  actions  to  await  the 
determination  of  the  court  in  bankruptcy  upon  the  question  of  the 
discharge,  speaks  only  of  a  creditor  '^  whose  debt  is  provable," 
instead  of  saying  generally  ''any  creditor,*'  or  mentioning  both 
proved  and  provable  debts,  as  in  the  subsequent  sections  relating  to 
provisions  for  opposing  or  annulling  the  discharge.  §§  31,  34.  In 
re  Needham,  1  Low.  309.  It  has  indeed  been  held  by  Mr.  Justice 
Nelsok  that  a  judgment  obtained  upon  a  debt  of  a  class  which  by 
section  33  would  not  be  barred  by  any  discharge  under  the  act  (such 
as  a  debt  created  by  fraud  of  the  bankrupt,  or  in  a  fiduciary  relation) 
was  not  surrendered  by  proving  the  debt  in  bankruptcy.  In  rt 
Robinson,  6  Blatchf.  C.  C.  263.  But  that  decision  is  opposed  to  the 
opinion  of  Mr.  Justice  Story  in  Mc  parte  TMetts,  above  cited. 
And  it  is  not  necessary  to  consider  which  of  the  two  should  be  fol- 
lowed, because  it  does  not  appear  that  the  plaintiff's  debt  was  of 
■uch  a  character. 

The  intention  of  congress  would  seem  at  least  to  have  been  to 
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hold  any  general  creditor,  who  elects  to  take  the  benefit  of  the 
oommiBsion  in  bankraptcy,  to  have  thereby  abandoned  any  judicial 
proceeding  already  institated  upon  the  same  debt,  which  might  gire 
bim  a  priority  or  advantage  over  other  creditors  as  against  the  bank- 
rupt or.  his  property.  Whether  a  creditor,  after  proving  his  claim, 
and  before  the  question  of  the  bankrupt's  discharge  has  been  passed 
upon  by  the  court  in  bankruptcy,  can  bring  a  new  suit  against  the 
bankrupt^  is  a  question  not  now  before  us. 

BoBoepHans  overruletL 


SVfSEt  V.   DUTTOK. 
(10BMMB.68S.) 

IVufl — "  Mri  "  in  d$ed$  of  j^enondUy  mean  p§nonal  repr§9mtaih€9, 

m 

k  by  dead  oonveyed  all  her  property, "  both  real  and  personal/'  to  a  trastee  1a 
troBt,  to  pay  the  income  to  her  during  her  life,  and  at  her  death  to  transfer 
the  property  as  she  should  by  will  appoint,  and  in  default  of  such  will  to 
convey  the  property  to  her  "  heirs  at  law."  The  trust  property  was  all  per- 
sonal. A.  died  intestate.  Mold,  that  the  trust  property  being  personalty, 
the  word  **  heirs "  meant  the  persons  entitled  to  take  onder  the  statute  of 
difltributions,  and  that  therefore  the  property  went  to  A's  husband,  and  not 
to  her  child. 

Bill  ik  equity  by  Charles  A.  Sweet  against  Horace  Dutton  and 
Martha  S.  Dutton  for  the  construction  of  a  deed  of  trust  The  bill 
alleged  that  Martha  G.  Sweet,  plaintiS's  daughter,  by  deed  of 
indenture,  conveyed  to  plaintiff  ^*  all  the  property,  both  real  and 
personal,  of  which  I  am  now  seized,  or  to  which  I  am  in  any  way 
entitled  either  in  law  or  equity,"  in  trust  to  pay  the  net  income  to 
her  during  her  life,  free  from  the  control  of  any  future  husband 
she  might  have,  and  on  her  death  to  pay  over  and  transfer  all  the 
property  in  his  hands  to  such  persons  as  she  should  by  her  last  will 
or  other  instrument  in  writing  appoint,  and  in  default  of  such  will 
or  appointment,  then  **  to  convey  and  pay  over  the  said  trust  prop- 
erty to  her  heirs  at  law;"  that  the  deed  contained  the  following 
provisions:  ^'The  said  Martha  G.  Sweet  hereby  fully  authorizea 
and  empowers  said  Gharles  A.  Sweet  to  sell,  assign,  grant  and  con* 
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Tey  or  change  the  mode  of  in  vestment  of  all  or  any  part  of  said 
property,  both  real  and  personal,  as  he  may  in  his  judgment  see  fit, 
and  execute  all  needful  papers,  under  seal  or  otherwise,  and  invest 
the  proceeds  of  the  same  as  he  may  deem  best;  to  have  and  to  hold 
said  proceeds  so  invested  in  trust,  in  the  same  manner  and  on  the 
same  terms  as  aforesaid/'  ''The  said  Charles  A.  Sweet  agree;  to 
keep  an  account  of  said  property,  a  schedule  of  which,  as  at  present 
constituted,  is  hereunto  annexed  and  marked  A;"  that  the  schedule 
annexed  contained  only  bonds,  railroad  stock  and  bank  stock;  that 
the  plaintiff  took  possession  of  the  property  therein  described,  and 
still  holds  the  same;  that  Martha  G.  Sweet  was  afterward  married 
to  the  defendant  Horace  Dutton,  and  died  intestate  June  25,  1871, 
leaving  an  infant  child,  Martha  S.  Dutton,  the  other  defendant. 
The  prayer  was  for  instructions  as  to  whether  the  trust  property 
belonged  to  the  husband  or  the  child. 

H.  0.  Parker y  for  Horace  Dutton. 

R.  D.  Smith,  for  the  guardian  ad  litem  of  Martha  S.  Dutton. 

Ghapman,  G.  J.  By  an  indenture  made  between  the  plain- 
tiff and  his  daughter,  Mai'tha  G.  Sweet,  on  December  24,  1868, 
she  conveyed  to  him  in  trust  all  her  property,  to  be  held  by  him 
during  her  life,  and  to  pay  the  income  to  her,  free  from  the  control 
and  interference  of  any  future  husband  she  might  have.  Upon  her 
death  he  was  to  pay  over  and  transfer  all  the  property  in  his  hands 
to  such  person  as  she  should  by  her  last  will  or  other  instrument  in 
writing  appoint,  and  in  default  of  such  will  or  appointment,  then 
to  convey  and  pay  over  the  said  trust  property  to  her  heirs  at  law. 
The  instrument  purports  to  convey  "  all  the  property,  both  real 
and  personal,  of  which  I  am  now  seized  or  to  which  I  am  in  any 
way  entitled,  either  in  law  or  equity."  A  schedule  of  the  property 
is  annexed  to  the  instrument,  consisting  of  bonds,  railroad  stocks 
and  bank  stocks  ;  and  this  is  the  only  property  which  the  plaintiff 
now  holds.  She  was  married  to  the  defendant,  Horace  Dutton,  and 
died  on  June  25, 1871,  leaving  her  husband  and  an  infant  daughter. 
The  object  of  the  bill  is  to  ascertain  which  of  these  persons  is 
entitled  to  the  property.  If  it  were  real  estate,  it  would  go  to  the 
daughter  as  heir ;  but  the  husband  contends  that,  being  personalty, 
it  goes  to  him  as  distributee. 
Vol.  XII.— 94 
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The  meaning  of  the  word  ''heirs"  in  a  bequest  of  personal 
property  has  been  much  discussed  in  the  cases  cited,  and  in  other 
cases  cited  in  the  text-books  referred  to.  In  Oittings  v.  M*Dermott, 
2  Myl.  &  K.  69,  and  in  some  other  English  cases,  it  is  said  l^at  the 
construction  of  the  word  must  be  gorerned  by  the  nature  of  the 
property.  In  many  cases  this  may  be  so,  but  not  in  all.  The  more 
comprehensive  rule  is,  that  it  must  be  governed. by  the  intent  of  the 
testator  ;  a^d  if  his  intent  appears  to  be  to  designate  those  who  are 
strictly  his  heirs  in  the  primary  sense  of  the  term,  and  not  distribu- 
tees, it  must  be  so  construed  ;  as  in  Z>0  Bouvoir  v.  Be  Bouvotr,  3  U. 
L.  Cas.  524,  and  In  re  Bootes,  1  Drew.  Sl  Sm.  228,  and  other  cases. 
This  court  so  held  in  Clarke  ▼.  Cordis,  4  Allen,  466,  480.  See  also 
Loring  v.  Tliomdike,  5  id.  257.  But  in  Houghton  v.  Kendall,  7  id. 
72,  the  court  said  that,  when  the  word  "heirs"  is  used  in  a  gift  of 
personalty,  it  should  primarily  be  held  to  refer  to  those  who  would 
be  entitled  to  take  under  the  statute  of  distributions. 

If,  then,  the  instrument  before  us  were  a  will,  the  word  ''heirs" 
ought,  according  to  the  whole  course  of  the  authorities,  to  be  con- 
strued as  meaning  distributees,  there  being  nothing  to  indicate  a 
different  meaning.  The  instrument,  however,  is  not  a  will,  but  a 
transfer  of  personal  property;  and  no  authority  has  been  cited, 
where  the  word  has  been  used  in  such  an  instrument  except  in  its 
primary  signification.  The  question  then  arises,  whether  the 
extended  signification  is  to  be  limited  to  wills.     We  think  it  is  not 

In  Morton  v.  Barrett,  22  Me.  257,  264,  it  is  said  that,  to  carry 
into  effect  the  intent  of  the  testator,  the  word  "  heirs  "  should  be  con- 
strued to  mean  heirs  apparent,  or  children,  or  those  entitled  under 
the  statute  of  distributions  ;  and  in  Mace  v.  Cushman,  45  id.  250, 
261,  it  is  said  that,  in  the  common  use  of  language,  the  children  ol 
a  deceased  intestate  leaving  personal  property  would  be  called  his 
heirs,  and  such  term  would  be  justified  by  the  definitions  of  the 
word  "  heirs  "  by  lexicographers,  but  technically  they  would  not 
take  as  heirs,  but  as  distributees.  In  that  case,  the  court  held  that 
the  word  was  intended  to  mean  the  persons  who  were  entitled  to 
the  property  of  the  deceased  according  to  the  laws  in  force.  The 
courts  have  extended  its  meaning  in  construing  wills,  because 
they  found  that  testators  so  used  it.  Testators  are  apt  to  use  words 
n  a  new  souse,  different  from  their  original  and  technical  meaning, 
irhen  such  new  meaning  has  come  into  common  use ;  and  when  it 
oomes  into  common  use,  it  is  often  adopted  in  other  instrumenta 
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Aooording  to  Mace  t.  Oushnwn,  ciUid  above,  this  ucw  meaning  of 
the  word  '^  heirs/'  in  application  to  personalty,  has  acquired  a 
proper  place  in  leiicography.  This  is  according  to  the  common 
coarse  of  change  that  \s  constantly  going  on  in  ii\ing  languages. 

in  view  of  these  circumstances,  we  think  it  is  to  l>o  pre^med 
that  in  this  instrument  ihe  parties  used  the  word  m  the  same 
sense  in  which  they  wouM  have  used  it  in  a  will,  and  that  the 
property  should  go  to  the  distributee. 

Pecree  accordiyvyly. 
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ACCESSION. 
Bee  Sals,  187. 


ACCBBTION. 

WMm  M  io  the  dlrislon  of  allaTial  accretion.  BaohMer  ▼.  K0nUian  (F.  H.) 
143 

ACTION. 

1  Declaration  that  defendant,  the  teacher  of  a  high  school,  was  req  nested  bj 
the  school  committee,  whose  own  dnt^  it  was,  to  examine  candidates  for 
admission  to  snch  school  and  report  upon  their  qualifications,  that  he  un- 
dertook the  duty,  that  plaintiff  was  examined  and  found  qualified,  but  that 
defendant  falsely  and  maliciously  reported  against  him  and  he  was  ez 
duded  from  the  benefits  of  the  school.  On  demurrer  hM,  (1 )  that  the  decla- 
ration was  good ;  (2)  that  the  confidence  reposed  in  the  defendant  by  the 
committee  to  examine  candidates,  and  his  acceptance  of  the  trust,  created 
sufficient  legal  consideration  to  make  it  a  duty  to  faithfully  perform  the 
same.    Hammond  ▼.  Hussey  (N.  H.),  41. 

2.  The  owner  of  one  part  of  a  building  has  no  action  to  recover  damages  at 
law  for  the  wiUful  neglect  of  the  owner  of  the  other  part  in  permitting 
his  part  to  become  ruinous  and  fall  into  decay,  whereby  the  plaintUfs  part 
Is  injured.    P£0fiMY.  l^^r  (Mass.),  716. 

ADJOINING  OWNERS. 
See  Action,  716. 

AGENCT. 

1.  Where  one  nndertakes,  Yoluntarily  and  without  compensation,  to  perform 
an  act  requiring  the  trust  and  confidence  of  another,  he  is  responsible  for 
willful  and  malicious  fraud  in  connection  with  the  undertaking.  Ham- 
WMmd  ▼.  Eiusejf  (N.  H.),  41. 

t.  An  agent  had  authority  to  sell  goods  on  commission  for  his  principal ;  but 
no  authority  to  sell  otherwise  than  for  cash.  He  did  sell  on  credit  and  the 
goods  were  sent  marked  C.  O.  D.  The  carrier  delivered  the  goods,  with- 
out receiving  the  cash,  on  the  written  order  of  the  agent.  Held,  that  the 
carrier,  who  knew  of  the  authority  of  the  agent  to  sell,  was  not  alTected  by 
the  limitation  of  which  he  had  no  notice,  and  that  the  mark  C  O.  D.  did 
not  put  him  on  inquiry,  as  a  matter  of  law,  but  was  a  question  to  be  deter- 
mined by  the  Jury.    DayligM  BurMr  Co,  ▼.  Odlin  (N.  H.),  46. 

t.  Authority  of  officers  of  a  bank  to  release  its  creditors  without  payment 
Coeheeho  Natitmal  Bank  ▼.  HaakeU  (N.  H.).  67. 
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ALLUVION. 

t/Hiera  a  new  shore  is  foimed  on  a  river  not  naTigable.liy  the  ellavUl  depoctu 
taken  from  the  oppoeite  aide  bj  the  wearing  away  of  tlie  atream,  the  land 
on  the  new  ahore  ia  to  be  divided  between  the  owners  entitled  to  it,  aeconl- 
Ing  to  the  following  rule :  "  Give  to  each  owner  a  ahare  of  the  new  shore 
line  in  proportion  to  what  he  held  in  the  old  shore  line  and  complete  the 
division  of  the  land  bj  running  a  line  from  the  bound  between  the  parties 
on  the  old  shore  to  the  point  thus  ascertained  on  the  new."  BadkMder  t. 
K^nitUm.  (N.  H.).  148. 

ALTERATION  OF  INSTRUMENT. 

The  maker  of  a  pramiasoiy  note»  Aeld,  not  discharged  bj  the  addttJoa  of  the 
name  of  another  as  surety.    MiUer  v.  Fifd&ff  (Mieh.X  801 

ANIMALS. 
See  OoncON  Cabribb,  876, 4iML 

ARSON. 

A  husband,  living  with  his  wife,  and  having  a  rightful  possession  Jointly  with 
her  of  a  dwelling-house,  which  she  owns  and  they  both  oocupy,  is  na* 
guilty  of  arson,  by  the  oommon  law,  in  burning  such  dwelling-hoose ;  and 
this  rule  is  not  changed  by  a  statute  securing  to  the  wife  her  sepaials 
property.    Snyder  v.  Psople  (Mich.),  802. 

ASSAULT  AND  BATTERY. 

That  defendant  has  been  criminally  proceeded  against  for  an  assault  and  batleiy 
is  BO  bar,  in  an  action  of  trespass,  to  allowing  exemplaiy  damages. 
AMdby  ▼.  Waimm  (Vt.),  197. 

ASSIGNMENT. 
See  Rbplbyih,  188. 

ATTACHMENT. 
See  Temjlnts  in  Comioir,  6S4 

ATTORNEY  AND  CLIENT. 

An  attorney  was  employed  to  bring  an  action,  the  client  agreelag  to  giw  m 
allow  and  pay  him  the  first  fifty  dollars  o^eeted  by  him  therslB.  Bdd^ 
not  champertoua.    SeoU  v.  Harmon  (Mass.),  686. 

AUCTION. 

Where  several  parcels  of  goods  are  sold  at  anotlon  to  the  same  pnichaeir,  oa 
separate  bids,  whether  the  contract  is  an  entinty^  or  diattset  as  to 
parcel    JsrinsM  v.  WentUU  (N.  H.),  48. 

AUTREFOIS  ACQUIT. 
See  CBimiTAL  Law,  489. 
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BANKRUPTCY. 

1.  TLe  indorser  of  a  bill,  who  was  induced  to  indorse  it  by  the  fraudulent 
representations  of  the  drawer,  was  compelled  to  pay  it,  and  recovered 
Judgment  against  the  drawer  for  the  amount  so  paid.  In  an  action  on  the 
jud^rment,  defendant  pleaded  his  discharge  in  bankruptcy.  Hdd,  that 
the  debt  sued  on  was  not  **  created  by  fraud  "  within  the  meaning  of  the 
banlirupt  act,  and  therefore  that  the  plea  was  good.  Palmer  ▼.  Preston 
(Vt.),  191. 

9.  A  State  court  has  no  Jurisdiction  of  a  suit  by  an  assignee  to  set  aside  a  con- 
veyance made  by  a  bankrupt,  in  fraud  of  the  bankrupt  act.  Vaorhien  ▼. 
Fritbie  (Mich.),  291. 

8.  An  assigpnee  in  bankruptcy  may  sue  or  be  sued  in  the  courts  of  the  State,  on 

claims  for  or  against  the  estate  of  the  bankrupt,  our  courts  haying  con 
current  Jurisdiction  with  the  U.  S.  courts  in  the  premises.  Cogdell  ▼ 
Exum  (N.  C).  657. 

4.  A,  a  bankrupt,  brings  a  suit  in  his  own  name  afi^ainst  B,  on  the  19th  day  of 
September,  1870;  on  the  11th  of  March,  1872,  A's  assignee  in  bankruptcy, 
C,  who  was  appointed  on  the  25th  of  February,  1869,  is  made  party  plain- 
tiff in  the  suit  commenced  by  A.  Held,  that  the  right  of  action  against  B 
accrued  to  C,  the  assignee,  at  the  time  of  his  appointment,  and  that  the 
two  years'  limitation  in  the  bankrupt  act,  of  suits  by  assignees,  was  a 
bar.  76. 

6.  A  sale  of  the  land  by  the  assignee  of  a  bankrupt  does  not  divest  the  lien  of 
the  State  upon  the  land  for  taxes  due  on  it,  even  though  sold  by  tbe 
assignee,  free  of  incumbrance.    Stokes  v.  SttUe  (Ga.),  588. 

0.  Proving  a  debt  for  goods  sold  and  delivered,  in  bankruptcy  proceedings  bars 

an  action  on  the  debt  previously  commenced.  Bennett  v.  Gcldthwai 
(Mass.),  742. 

BANKS  AND  BANKING. 

1.  A  cashier  has  no  authority  to  bind  the  bank  by  a  discharge  of  its  debtors, 

without  payment,  or  to  release  a  surety  by  an  agreement  that  he  should 
not  be  called  upon  to  pay  a  note  that  he  was  liable  on  in  ordinary  cases ; 
but  if,  knowing  one  to  be  a  surety  upon  a  note,  he  inform  him  tliat  such 
note  is  paid,  intending  him  to  believe  it,  and  the  surety,  relying  upon  that 
statement,  changes  his  position  toward  his  principal  by  indorsing  a  new 
note  or  giving  up  his  securities,  the  bank  will  be  estopped  from  denying 
that  the  note  is  paid.  Cochecho  National  Bank  v.  HaskeU  (N.  H.),  67,  and 
note,  76. 

9.  Plaintiir,  the  indorsee  of  an  instrument  drawn  on  a  bank  and  directing  it  to 

"  ninety  days  after  date,  pay  to  B.  or  order  one  thousand  dollars,"  deliv- 
ered it  to  defendant,  a  bank,  for  collection.  At  the  expiration  of  the 
ninety  days,  defendant  presented  said  instrument  for  payment,  and  pro- 
tested it  for  non-payment  without  allowing  days  of  grace.  In  an  action 
against  the  bank  for  failing  to  have  the  instrument  duly  presented  and 
protested,  the  drawers  being  insolvent,  hM,  that  the  instrument  was  a 
bill  of  exchange  and  entitled  to  grace,  and  that  the  bank  was  liable  for 
failing  to  have  it  duly  presented  and  protested  and  notice  given  to  the 
indorsers.    Georgia  National  Bank  v.  Henderson  (Ga.),  590. 
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8.  A  bank  cannoi,  bj  aaaigmnent  of  its  etfecta,  chcwes  in  action,  et€^,  deprive  a 
maker  of  a  note  due  the  bank  of  hia  riglit  to  pay  the  same  with  the  faiUs  of 
the  bank ;  nor  can  the  bank,  by  any  authority  derived  from  the  legialature, 
deprive  Uie  maker  of  such  right  of  payment  of  a  note  dne  the  bank,  in  billi 
of  the  bank.    BUwU  ▼.  WituUej^  (N.  G.X  616. 

See  Patmert. 

BELLIGERENT  RIQHT8. 
See  Wa&. 

BIGAMY. 
Bee  DiYOBCS,  260. 

BILL  OP  EXCHANGE. 
Bee  Banks  and  Banking,  690. 

BONA  FIDE  PURCHASER. 
See  Fkaxtd,  608. 

BOND. 

^9  flnretlee  to  a  bond  are  not  holden  if  it  be  not  ezeeated  bj  the  peim 

named  ea  principaL    BuueU  ▼.  Annable  (Masa.),  666. 

BURDEN  OF  PROOF. 
See  CRimNAL  Law,  200 ;  Nbgliovncb,  780. 

CARRIER. 

1  An  expresfl  company  had,  by  contract  with  a  railroad  company,  the  nae  of  t 
car  in  which  their  agent  rode  without  paying  fare.  The  agent,  wlthoat 
the  anthority  of  his  employers,  took  the  plaintiff  with  him  in  the  car  for 
thb  purpose  of  teaching  him  the  business,  and  the  conductor,  sapposing 
plaintiff  to  be  an  agent  of  the  express  company,  suflbred  him  to  ride  with 
out  paying  fare.  An  accident  happening,  plaintiff  was  iigured.  Held, 
that  plaintiff  was  not  a  passenger,  and  could  not  maintain  an  action  against 
the  railroad  company.     Union  Pacific  By.  Co,  r.IfiehoU  (Eans.),  476. 

2.  Plaintiff  paid  his  fare  on  defendant's  road  to  N.  where  the  conductor  agreed 
to  let  him  off.  The  train  did  not  stop  at  N.  bat  only  slackened  speed.  The 
plaintiff  was  afraid  to  get  off.  After  the  station  was  passed  the  conductor 
again  slackened  speed  and  directed  the  plaintiff  to  get  off.  He  did  so  and 
was  injured.  Held,  that  these  facts  did  not  constitnte  negligence  on  the 
part  of  the  plaintiff,  and  that  the  verdict  of  the  Jozy  awarding  damages  to 
plaintiff  most  be  sustained.    Georgia  By.  Co.  ▼.  M&Ourdy  (Ga.),  677. 

See  COMHON  Cabrzsb. 

CASHIER. 
See  Banks  and  Banking,  67. 
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CASTLE. 

la  what  raped  a  man's  honM  Is  his  castle  so  as  to  ^nstli^  the  «se  of  dead]/ 
waapoDS  In  Its  defense.    State  ▼.  Patterson  (Vt.),  800,  and  note,  81$. 

CATTLE, 
flee  CoiocoN  Carriers,  875, 404 

CHAMPERTY. 
flee  Attornbt  and  Clxbht,  (KB. 

CHARTER. 
See  CoRFORATioii,  888. 

CHATTEL  MORTQAaE. 
See  MoRTGAGB,  600. 

CITIZENSHIP. 

▲  pMson  bont  in  Canada  of  parents  of  African  blood  who  were  bom  in  Virginia 
and  held  there  as  slaves  until  they  emigrated  to  Canada,  Md,  not  entitled 
to  Tote  as  a  dtisen  of  the  United  States  without  being  nataralixed.  People 
▼.  Board  of  BegittraUon  (Mich.),  297. 

CIVIL  RIGHTS. 

A  sftatnte  providing  that  colored  people  shall  have  equal  privileges  with  white 
people  in  theaters,  eta,  is  constitutional.    DonruU  v,  State  (Miss.),  875. 

CIVIL  WAR. 
See  War. 

COMMON  CARRIER. 

1.  Defendants,  common  carriers  between  P.  &  B.,  took  a  package  at  P.  for  E., 
a  place  in  another  State  beyond  their  terminus.  At  B.,  the  end  of  their 
line,  according  to  eustom  tbej  delivered  it  to  another  carrier  and  it  was 
bj  him  lost.  Mdd,  (1)  that  whether  or  not  defendant  undertook  to  carry 
the  package  beyond  B.  was  a  questiou'of  fkct,  and  the  Judge  who  tried  the 
facts  having  found  that  there  was  no  such  undertaking,  a  verdict  for  the 
defendant  would  not  be  set  saide ;  (2)  that  if  goods  be  lost  in  iraiuitu  from 
one  State  to  another,  the  lex  loci  where  the  loss  occurs  governs  the  rights 
of  the  parties.  The  cases  relating  to  the  liability  of  carriers  beyond  their 
line  considered.    Ghray  v.  Jackeon  (N.  H.),  1,  and  note,  40. 

8l  An  agent  sold  goods  on  credit.  The  principal  sent  them  marked  C.  0.  D. 
The  carrier,  on  the  written  order  of  the  agent,  delivered  the  goods  without 
receiving  the  cash.  Held,  that  it  was  a  question  for  the  Jury  whether  the 
mark  C.  0.  D.  was  notice  to  the  carrier  of  the  agent's  want  of  authority. 
Daylight  Bwrner  Oo.  v.  Odlin  (N.  H.),  45. 

8L  Action  on  the  case  against  a  railroad  company,  as  common  carriers,  for  refus- 
ing to  carry  and  for  delay  in  carrying  live  stock.  Held,  (1)  that  carriers  of 
liVB  tftock  are  not  ordinarily  common  carriers ;  (2)  that  the  burden  of  proof 
was  upon  the  plaintiff  that  defendant  had  assumed  to  convey  the  stock  as 
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eommon  caniera,  or  that  thej  poM^wsed  the  ehuaotor  of  eomiiioii  carrien 
of  Uve  stock.  Lake  Sh^n-e  and  MUhigan  Sauiham  R  B.  (h.  ▼.  Perkims 
(Mich.).  275. 
1  A  railroad  oompanj,  reoelTlng  cattle  or  live  stock  to  be  transported  over 
its  road  from  one  place  to  another,  assnmes  all  the  responsibilitj  of  com- 
mon carriers,  except  so  far  as  such  responsibility  maj  be  modified  bj 
■peda]  contract  Kamat  Pacific  Ry.  Co,  r.  NichoU  (Kans.),  404,  and  note. 
000 

OOMMUTATION  OF  SENTENCE. 
See  Pardons,  568, 009. 

CONDITIONAL  SALE. 
See  Sals,  187, 668. 

CONFEDERATE  aOVEBNMENT. 

An  ngent  of  the  Confederate  government  drew  a  negotiable  order  oa  tlM  war 
department,  and  it  was  indorsed  to  plaintiff  for  Talne.  BM,  Illegal. 
Orwi/y  T.  HaU  (N.  C),  597. 

See  Wab. 

CONFISCATION. 

Land  was  seized,  confiscated  and  sold  under  the  act  of  Congress  of  Jaly  17. 1873, 
providing  for  the  seizure  and  confiscation  of "  the  property  of  rebels." 
EM,  tliat  only  the  life  estate  was  seized  and  sold,  and  that  a  State  statate 
limiting  the  right  of  action  in  sach  cases  wonld  not  bar  the  right  of  the 
reversioner  to  recover  possession  of  such  land  after  the  termination  of  the 
life  estate.    Dewey  v.  McLain  (Kans.),  418. 

CONFLICT  OF  LAWS. 

Action  on  a  promissory  note  of  a  married  woman  living  in  Mississippi,  executed 
in  Louisiana,  where,  for  local  reasons,  the  contract  was  valid  and  enforce- 
able.  Held,  that  the  action  could  not  be  maintained  in  Mississippi,  when 
a  married  woman  was  not  personally  liable  on  her  contracts.  Bank  v. 
WiUiame  (Miss.),  819. 

CONSIDERATION. 

1.  The  confidence  induced  by  undertaking  a  service  for  anothto  Is  a  snfliclent 
consideration  to  create  a  duty  In  the  performance  of  It.  Hammond  v. 
2rtisMsr(N.H.),41. 

8.  Where  the  note  or  bill  of  a  married  woman  is  void  when  made,  there  Is  no 
consideration  for  a  promise  by  her  after  her  husband's  death  to  pay  the 
same.    Porierfidd  v.  Butler  (Miss.).  829. 

See  CoiH'RACT,  597 ;  Pbouissort  Notk,  806. 

CONSTITUTIONAL  CONVENTION. 

A  constltaUonal  convention  has  no  power  to  grant,  by  oidlaaoee  or  otherwise 
new  trials.    Zovitm  v.  Jeffriei  (Miss.),  848. 
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CONSTITUTIONAL  I  A.W. 

I.  Wh«re  a  railroad  ooinpan7,  in  constructing  its  road,  cat  through  a  ridge 

adjoining  plaintiff's  land,  and  as  a  result  thereof  such  land  was  flooded, 
held,  that  this  was  a  **  taking  of  property"  within  the  meaning  of  the  oou- 
Btitution,and  that  the  legislature  could  not  authorize  it  without  providing 
for  compensation.     Eaton  v.  Boston,  etc.,  M.  It*  Go,  (N.  H.),  147. 

t.  A  constitutional  convention  passed  an  ordinance  granting  new  trials  in  oer 
tain  cases.  Held,  that  the  ordinance  was  not  a  legislative  act,  and  wa« 
void.    Latoeon  v.  Jeffries  (Miss.),  342. 

8.  A  statute  incorporated  a  company  to  carry  on  the  lottery  husiness  in  the 
State  for  twenty-five  years,  the  company  paying  the  State  a  certain  sum 
for  the  privilege.  The  amended  constitution  of  the  State,  afterward 
adopted,  prohibited  lotteries.  Held,  that  this  was  not  impairing  the  obli- 
gations of  a  contract  within  the  provision  of  the  constitution  of  the  United 
States.    Moore  v.  Stale  (Miss.),  867. 

4.  A  State  statute  provided  that  people  of  color  should  have  equal  privileges 

and  accommodations  with  white  people  in  public  conveyances,  theaters, 
places  of  popular  amusements,  etc..  and  imposed  a  penalty  for  a  violation 
of  the  act.  Held,  that  the  statute  was  constitutional,  and  that  the  convic- 
tion of  the  lessee  of  a  theater  for  denying  admission  and  equal  accommo- 
dations to  colored  men  should  be  affirmed.    Donnell  v.  StcUe  (Miss.),  875. 

5.  A  State  legislature  has  the  constitutional  power  to  authorize  counties  and 

municipal  corporations  to  subscribe  for  stock  in  railroad  companies,  and 
to  issue  bonds  in  payment  therefor.  Oommissianen  of  Leavenworth  v. 
MiUer  (Kans.),  425. 

6.  A  State  constitution  provided  that  **  the  State  shall  never  be  a  party  in  car- 

rying on  any  work  of  internal  improvement."  HM,iiot  to  be  a  restriction 
on  municipal  corporations.  lb, 

7.  Legislative  power  defined,  lb, 

8.  The  constitution  and  laws  of  a  State  exempted  homesteads  from  executions 

for  debts  "  heretofore  or  hereafter  contracted."  Held,  void,  in  so  far  as 
they  apply  to  contracts  entered  into  or  debts  contracted  before  their  pas- 
sage, as  in  violation  of  the  constitution  of  the  United  States.  Homestead 
Cases  (Va.),  607. 

9.  The  homestead  laws  of  North  Carolina,  being  restrictions  on  former  exemp- 

tions, do  not  impair  the  obligation  of  contracts,  and  are  not  unconstitu^ 
tional  as  to  prior  contracted  debts.    Oarrett  v.  Cheshire  (N.  C),  647. 

10.  Plaintiff,  on  a  judicial  sale  had  in  October,  1868,  became  security  for  the 

purchase  price  of  a  lot  of  slaves  sold  thereat.  Held,  that  his  bond  was 
valid  and  its  payment  obligatory,  notwithstanding  the  emancipation  proc- 
lamation made  before,  and  that  it  could  be  enforced  after  the  adoption  of 
the  thirteenth  amendment  to  the  United  States  const!  ^ition.  Henderlite 
▼.  Thurman  (Va.),  526. 

II.  An  act  of  the  legislature  authoriied  telegraph  companies  to  construct  their 
lines  upon  the  right  of  way  of  the  railroad  companies  of  the  State,  a£d 
provided  for  an  arbitration  to  assess  damages  therefor  in  case  of  disagree 
ment,  but  made  no  provision  for  enforcing  the  award.  Held,  unconstitu- 
tional, tiouih  Western  B.  R,  Co,  v.  South  Western,  eU.,  Telegraph  Co.  (Ga.) 
585. 
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If.  A  0tatate  prohibited  the  ase,  in  cities  uid  towns  of  a  oertain  sise,  of  an^ 
building  not  then  so  in  use,  lor  carrying  on  the  "  businees  of  slangkteiing 
cattle*  sheep,  or  other  animals,  or  for  melting  or  rendering  eetabliahments, 
or  lor  other  noxious  and  offensive  trades  or  ooenpations,"  without  the  per- 
niasion  ol  the  majror,  etc.  SM,  a  constitutional  exercise  of  the  police 
power  of  the  legislature.    InhaXritanU  of  WaUriawn  ▼.  Jfaye  (Mass.),  694. 

11.  The  constitution  forbid  the  governor  to  grant  a  pardon  before  conviction. 
AM,  that  a  pardon  after  veniict  and  before  sentence  was  valid.  Cammot^ 
w$aUh  ▼.  Loekvbood  (Mass.),  089. 

See  Pardovs,  5118. 

CONTRACT. 

1.  Whether,  where  at  an  auction  sale  one  person,  In  separate  bids,  purchssei 
several  distinct  lots  of  goods,  the  contract  is  entire  or  several.  Jeniuu  v. 
WnMO,  (N.  H.),  48. 

t.  Defendant  ordered,  bj  sample,  spirituous  liquors  of  the  traveling  agent  of 
a  firm  in  another  State  where  the  sale  was  lawful,  apd  they  were  put  up 
marked  to  purchaser  and  shipped  from  the  firm's  place  of  business.  EM, 
that  the  sale  was  made  and  the  contract  complete  at  the  plaoe  of  ship- 
ment, and  that  an  action  for  the  price  could  be  maintained  in  New  Hamp^ 
shire.    BooMdy  v.  JPfofiCed  (N.  H.),  140. 

t.  Plaintiff's  infant  son  purchased  of  defendant,  and  paid  for,  tobacco  pipes. 
Plaintiff's  wife  tendered  back  to  defendant  the  pipes  and  demanded  the 
money.  HUd,  that  plaintiff  could  recover  the  money.  Seffuin  v.  Peter- 
eon  (Vt.),  194. 

4.  A  statute  authorising  a  company,  for  a  consideration  paid  to  the  State,  to 
carr/  on  a  lottery  for  a  certain  number  of  years.  Is  not  a  contract,  and 
may  be  repealed  before  the  expiration  of  the  time  limited.  Moore  t.  State, 
(Miss.),  867. 

6.  Defendant,  having  a  claim  against  the  United  States,  employed  the  pluntiff 
to  collect  it»  agreeing  to  pay  him  therefor  twenty  per  cent  of  the  claim 
when  collected.  The  United  States  paid  the  money  to  defendant.  In  an 
action  by  the  plaintiff  for  his  percentsge,  held^  that  the  agreement  was  in 
contravention  of  the  act  of  congress  to  prevent  frauds  upon  the  treasury 
(10  U.  8.  Stat,  at  Large,  170,  g  1),  and  was  therefore  void.  Jonee  v.  Btaek- 
.  Udffe  (Kans.).  603. 

6w  Where  an  agent  ^of  the  war  department  of  the  Confederate  government 
issued  the  following  instrument:  "Confederate  States  Depository,  Wil- 
mington, pay  Messrs.  Collie  &  Co.,  or  order,  twenty  thousand  dollarB," 
which  was  indorsed  by  the  payees  to  the  defendant,  who  indorsed  it  to 
another  person,  by  whom  it  was  indorsed  to  the  plaintiff,  it  was  held  (Bod- 
KAN,  J.,  dissenting),  that  the  instrument  was  illegal ;  that  such  Illegality 
was  apparent  upon  its  face,  and  extended  to  all  the  Indorsements.  Oroni§ 
▼.  EaU  (N.  C),  097. 

0M  Btidbvoh,  65 ;  HOMxarBiD  Exxicftiohs,  607. 647 ;  Hubbahd  ahd  Yia% 

CONTRIBUTION. 
See  Qekeral  Averaob.  725. 
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CONVEYANCE. 

▲  jwnon  bAving  no  title  or  interest  in  a  certain  tract  ot  land,  execatea  a  deed 
thereof  without  oovenante  of  eeizin  or  warrantj,  naing  as  words  of  con- 
Teyanoe  the  words,  "  grants,  bargains,  sells,  aliens,  releases,  qoit-daims 
and  conveys."  Afterward  the  grantor  acquired  title  to  the  land  and  con- 
veyed it  to  defendant,  who  purchased  with  knowledge  of  plaintiffs  deed. 
BM,  that  the  deed  to  plaintiff  was  a  quit-claim  deed,  and  that  the 
grantor's  after-acquired  title  did  not  inure  to  the  benefit  of  plaintiff. 
Bruee  v.  Luke  (Kans.),491. 

CORPORATION. 

L  The  charter  of  a  corporation  contained  a  provision  that  it  should  not  be 
repealed  **  unless  it  shall  be  made  to  appear  to  the  legislature  that  there 
has  been  a  violation  by  the  company  of  some  o^  tbe  provisions  of  this  act." 
Seid,  that  such  violation  must  be  made  to  appear  by  the  Judgment  of  a 
court,  and  could  not  be  adjudged  by  the  legislature.  FH7U  d  FentcnvUle 
Planhroad  Co,  v.  WoodhuU  (Mich.),  288. 

1.  A  corporation  chartered  in  Indiana,  held  to  have  power  to  purchase  and  hold 
lands  in  Michigan  without  any  statute  of  the  latter  State  affirmatively 
authorizing  it.  (Caicfbbll,  J.,  dissenting.)  Thompe<m  v.  Waters  (Mich.), 
848. 

S.  A  sale  of  sharee  in  a  company  carries  with  it  dividends  already  declared 
bat  to  be  paid  subsequently.  Burroughs  v.  North  Carolina  Ba/Uroad  Co.^ 
(N.  C),  611. 

4.  Where  the  property  of  a  corporation  consists  wholly  of  real  estate  and  a 
part  thereof  is  taken  by  eminent  domain,  the  compensation  therefor,  if 
distributed  as  a  dividend,  is  capital  and  not  income.  Hea/rd  v.  EUhridge 
(Mass.),  687. 

COVENANT. 

AcUon  of  covenant  for  rent  by  lessor  against  lessee,  on  a  lease  by  deed-poll, 
signed  and  sealed  by  tbe  lessor  only,  and  which  the  leasee  had  accepted 
and  occupied  under.  Held,  that  the  action  would  not  lie.  Johns&ns  v. 
MmBjf  (Vt.),  314. 

CRIMINAL  LAW 

L  On  the  trial  of  an  indictment  for  homicide,  where  the  facts  proved  by  the 
prosecution  show  that  the  defendant  claimed  to  do  the  act  resulting  in 
death  in  self-defense,  the  burden  of  proof  rests  upon  the  prosecution  to 
show,  beyond  reasonable  doubt,  that  the  act  was  criminal.  State  v.  Pat' 
tenon  (Vt.),  200. 

%  A  statute  provided  that "  the  granting  of  a  new  trial  places  the  parties  in 
the  same  position  as  if  no  trial  had  been  had."  Defendant  was  convicted 
of  manslaughter,  on  an  information  charging  murder;  and  a  new  trial 
was  granted  on  his  own  motion.  Held,  that  the  defendant  had  waived  the 
constitutional  safeguard  against  being  twice  put  in  Jeopardy  for  the  same 
offense,  and  that  on  the  second  trial  he  could  be  convicted  of  murder. 
State  V.  MeCord  (Eans.),  469 ;  »ed  contra,  note,  478. 

B^  A  Judge  cannot  require  a  grand  Jury  to  have  witnesses  examined  publicly 
State  V.  Branch  (N.  C),  633. 
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I  To  make  profane  Bwearing  a  naisance,  the  profanity  charged  mast  b« 
uttered  In  the  hearing  of  diven  pereons ;  and  it  must  be  charged  in  tha 
bill  of  indictment,  and  proved  to  have  been  eo  uttered.  The  general  alle- 
gation ad  oommuns  noeumerUum  is  insufficient  State  ▼.  Pepper  (N.  C). 
037. 

9  lienes,  where  the  indictment  is  alleged  that  the  defendant  "  in  the  public 
street  of  the  town  of  L.,  with  force  and  arms,  and  to  the  great  displeaaore 
of  Almighty  God,  and  the  common  nuisance  of  all  good  citizens  of  :hc 
State  then  and  there  assembled,  did  for  a  long  time,  to  wit :  For  the  space 
of  twelve  seconds,  pmfanely  cur»e  and  swear,  and  tike  the  name  of 
Almighty  Qod  in  vain,  to  the  common  nuisance,  etc.  Ildd,  that  no 
criminal  oflfense  was  therein  charged,  lb. 

6.  If  a  person  receives  stolen  goods,  knowing  them  to  be  such,  not  for  the  pur- 
pose of  making  them  his  own.  or  of  deriving  profit  from  them,  but  simply 
to  aid  the  thief  in  carrying  them  off,  he  is  guilty  of  the  crime  of  receiv 
ing  stolen  goods,  knowing  them  to  have  been  stolen.  State  v.  Eiuking 
(N.  C),  641. 

See  Abbon»  802 ;  Dbfbmbb  of  Hoube,  200 ;  Iin>iCTMBHT ;  Raps,  283. 

DAMAGES. 

1.  Where  a  vendee  refuses  to  complete  a  contract,  for  the  purchase  of  real 
eatatOp  the  measure  of  damage  to  the  vendor  is  the  difference  between  the 
contract  price  and  the  value  of  the  real  estate,  when  the  vendee  refused 
to  complete.     OrUwold  v.  Stibin.  (N.  H.),  70. 

t.  In  trespass  for  assault  and  battery,  the  fact  that  the  defendant  has  been  triec 
in  a  criminal  proceeding  for  the  same  act  is  no  bar  to,  or  mitigation  of 
exemplary  damages ;  but  plaintiff's  expenses  in  the  suit,  not  taxable  casta 
are  not  proper  items  of  such  damages.  lloadUy  v.  WaUon  (Vt),  197 
and  note,  199. 

DEED. 

When  deed  treated  as  a  mortgage.    Campbell  v.  Dearborn  (Mase.),  671. 

See  CONVETANCB. 

DEFENSE  OF  HOUSE. 
See  Sblf-Dsfbnsb,  200 

DELrVTERY. 
See  Sale. 

DEMAND. 
See  Infarct,  194. 

DISCLOSURES. 
See  PniYiLBOED  CoianiNiGATiovs,  786. 

DIVIDENDS. 

A  Mle  of  sbaree  of  stock  In  a  railroad  company  carries  with  it  the  dividend* 
declared  by  the  company,  when  they  are  to  be  paid  at  a  day  subsequent 
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to'the  transfer  of  the  stock.  Therefore,  when  the  North  Carolina  Railroad 
G6mpany  declared  a  diyldend  on  the  stock  in  said  compan7,  on  the  16th  day 
of  February,  1870,  to  be  paid  on  the  let  days  of  April  and  July  thereafter, 
and  the  owner  of  certain  shares  of  such  stock  sold  and  transferred  the 
■ame  on  the  17th  day  of  February.  Eeld,  that  the  purchaser  of  said 
■hares  of  stock  acquired  the  dividends,  as  well  as  the  stock.  Bwrrought 
▼.  Nwrih  Carolina  R,  R.  Co.  (N.  C),  611. 

See  CoBPORATiON,  687. 

DIVORCE. 

L  Courts  have  the  same  power  over  judgments  in  divorce  suits  as  in  other 
cases,  and  will  vacate  and  set  aside  a  decree  that  has  been  obtained  by 
fraud  or  imposition.    Adams  v.  Adams  (N.  H.),  184. 

9.  To  an  indictment  for  bigamy  defendant  set  up  a  divorce  obtained  by  his 
first  wife  in  Indiana.  The  record  in  the  divorce  case  recited  that  the  par- 
ties were  residentH  of  Indiana.  Held,  (1)  that  the  evidence  was  admissible 
to  show  that  they  were  not  such  in  fact ;  (3)  that  if  the  parties  were  not 
such  residents  the  divorce  was  void  and  no  defense  to  the  indictment. 
People  V.  DateeU  (Mich.),  260,  and  note,  274. 

DRUNKENNESS. 

TiM  the  maker  of  a  promissory  note  was  drunk  when  he  executed  it  is  no 
defense  in  the  absence  of  proof  of  fraud  or  of  his  absolute  incapacity. 
MiUer  ▼.  FirUey  (Mich.),  806. 

DYING  DECLARATIONS. 
See  EviDEKCE,  200. 

EASEMENTS  AND  SERVITUDES. 

L  Plaintiff's  ancestor  gave  to  persons  through  whom  defendants  derive  title 
a  license  by  parol,  to  back  water  upon  his  land  by  damming  a  stream  for 
a  mill  power.  Under  this  license  the  defendants  and  their  predecessor! 
built  the  dam  and  a  mill  by  the  dam  site,  at  an  expense  of  |15,000,  for 
the  purpose  of  enjoying  the  easement.  Plaintiff  brought  suit  at  law  for 
the  trespass.  Held,  (1)  that  the  easement  was  permanent  in  its  nature, 
and  the  license  should  have  been  in  writing,  under  the  statute  of  frauds ; 
(2)  that  investments  of  magnitude  having  been  made  by  defendants  and 
their  predecessors,  under  such  license  they  were  in  equity  entitled  to  a 
grant  as  of  specific  performance ;  (8)  that  such  an  equitable  defense  might 
be  sustained  to  defeat  the  plaintiff's  action  at  law.  Gook  v.  Pridgen  (Ga.), 
682. 

S.  The  owner  of  one  part  of  a  building  has  no  action  against  the  owner  of  the 
other  part  for  willfully  permitting  his  part  to  get  out  of  repair,  whereby 
the  plaintiff's  part  is  injured.    Pierce  v.  Dyer  (Mass.),  716. 

ELECTION. 

Aft  an  election  the  person  receiving  the  highest  number  of  votes  was  disquali- 
fled.  The  person  who  had  received  the  next  highest  number,  and  who 
was  qualified,  claimed  the  office.    Held,  that  the  electors  had  failed  to 
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make  »  ohoiee,  and  that  he  wm  not  entitled  to  th«  ofllaa.    AiMiff  t»  Bitf- 
mtU  (MIm.),  889»  and  note,  841. 

See  CrrnrarsHip,  207. 

EMANCIPATION. 
See  Pabsmt  and  Child,  88d. 

EMANCIPATION  PROCLAMATION. 
See  Constitutional  Law,  636. 

EMINENT  DOMAIN. 

An  act  aathoriiing  a  telegraph  company  to  erect  its  line  upon  the  right  of 
waj  of  a  ndlroad  oompcmy,  without  providing  for  enforcing  payment  of 
damagfte»  is  anoonstitational.  SauthwuUrn  R.  R,  Co.  ▼.  BouthwetUm  Td^ 
graph  Co.  (Ga.),  685. 

EQUITY. 

Power  of  a  court  of  eqoity  to  treat  a  deed  abaolate  as  a  mortgage^  considered. 
CofmptM  ▼.  Demrbom  (Mass.),  671. 

ESTOPPEL. 

L  When  a  bank  is  estopped  by  the  statements  of  its  cashier  to  a  surety.  Co- 
ehscho  Nat.  Bank  v.  HatkeU  (N.  H.),  67,  and  note,  75. 

8.  Defendant  caused  plaintiff's  goods  to  be  attached,  relying  on  his  representa 
tions  that  they  were  the  property  of  another.  SM,  that  plaintiff  was 
•stopped  to  show  that  his  representations  were  false,  though  made  with 
on'  notice  of  the  debt  due  the  attaching  creditor  and  without  any  inten 
tion  to  deceire  him.    Horn  v.  Cole  (N.  H.),  111. 

EVIDENCE. 

1.  Where  the  mutual  understanding  of  the  parties  is  to  determine  the  exist- 
ence of  a  contract,  evidence  of  their  individual  understandings  is  admis- 
■ibla.    PrueoUv.Loeke{S.U.),n^. 

%  In  order  to  make  dying  dedaryitions  admissible  in  evidence,  it  is  not  neces- 
sary that  the  declarant  state  every  thing  constituting  the  m  getitm  of  the 
subject  of  his  statement ;  but  only  that  his  statement  of  any  given  fact  be 
a  full  expression  of  all  that  he  Intended  to  say  as  conveying  his  meaning 
as  to  such  fact.    SMe  v.  Patterson  (Vt.),  200. 

t.  In  an  action  against  a  railroad  company  to  recover  for  injuries  received  by 
a  car  getting  off  the  track,  hM,  that  the  fact  that  the  car  left  the  tract  was 
evidence  of  negligence,  and  cast  the  burden  of  proof  on  the  defendant, 
FeUal  V.  Jiiddlmx  R.  R.  Co.  (Mass.),  720. 

4b  When  evidence  of  contemporaneous  frauds  admissible  to  prove  fraud 
ehaiged.    Jordan  v.  Osgood  (Mass.),  781. 

See  Rbtubn,466. 

EXECUTOR  AND  ADMINISTRATOB. 

k  goAidian  appointed  in  one  State  cannot  maintain,  as  such,  a  suit  against  an 

executor  or  administrator  appointed  in  another  State.    Leonard  v.  Putnam 

(N.  H.),  106. 

See  War. 
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BXEBfPLABY  DAMAGES. 
See  Dakaob8,97. 

EXEMPTIONS. 

I.  Laws  exempting  homesteadB  from  execation  for  debts  "heretofore  cod 
traeted/'  are  nnoaiiBtitational.    Hoine$tead  Caies  (Va.)»  G07. 

9.  The  homestead  hiws  of  North  Carolina  held  constitatSonal  as  to  prior  debts, 
as  being  restrictions  on  former  exemptions.  Garrett  ▼.  OhMire  (N.  O.X 
647. 

FACTOR. 

See  Agbnct. 

FIBE. 

1.  Begnlation  of  the  erection  and  alteration  of  buildings  in  a  city  for  the  pre- 
vention of  fires.     Wdeh  ▼•  ffotehkiss  (Conn.),  883. 

8.  The  seryants  of  a  railroad  company  ran  over  and  severed  a  hose  laid  across 

the  railroad  track  to  sapply  water  to  extinguish  a  fire  in  plaintifif 's  house. 
As  a  probable  result  of  such  act  pLaintiff's  house  was  destroyed.  EiUd, 
that  tiie  company  was  liable.  Metallic  Compreesian  Co.  ▼.  FUMurg  B.  R, 
Oo.  (Maas.),  689. 

FIRE  LIMITa 
See  Municipal  Corporations,  576. 

FIXTURES. 

Pwtable  hot4tlr  furnaces  used  for  warming  a  dwelling-house,  set  in  pits  pie- 
pared  for  them  in  the  cellar,  and  kept  in  place  by  their  own  weight,  are 
part  of  the  realty ;  as  also  are  the  pipes  leading  from  the  fumaees  to  the 
chimney.    BtookweU  ▼.  Campbell  (Conn.),  893. 

FORMER  ACQIHTTAL. 
See  Criminal  Law,  469. 

FRAUD. 

t.  To  sustain  a  defense  of  fraudulent  representation  it  is  insufficient  to  show  that 
the  representations  made  were  simply  false.  Fraudulent  intent  in  the 
party  making  them  must  be  shown.    OriswM  ▼.  Sabin  (N.  H.),76. 

9.  In  repleyin  of  goods  alleged  to  have  been  procured  by  the  defendant  of  the 

plaintifTiOn  credit,by  means  of  false  and  fraudulent  representations  as  to 
his  pecuniary  condition,  and  also  with  intent  not  to  pay  for  them.  Held, 
that  evidence  of  another  act  of  fraud  committed,  about  the  same  time,  by 
the  defendant,  was  not  admissible  to|prove  the  fraud  charged,  unless  there 
was  evidence  that  the  two  were  parts  of  one  scheme  of  fraud  committed  in 
punoanee  of  a  common  purpose.    Jordan  v.  Oegood  (Mass.),  781. 

8^  Held,  also,  that  the  books  of  the  bank  where  the  defendant  kept  his  deposit, 
supported  by  the  oath  of  the  book-keeper,  were  admissible  to  show  what 
money  he  had  in  the  bank  at  the  time.    Ih, 

4.  A  father,  though  insolvent,  may  in  good  faith  give  his  minor  son  his  time 
and  future  earnings.    Atwood  v.  Holeomb  (Conn.),  386. 

Vol.  XII.  —  96 
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(I.  A  fraudulent  grantee  of  land  oonTe7ed  it  to  a  bona  Jlde  purchamr  for  valuer 
without  notice  of  the  fraud,  after  a  creditor  of  the  fraudulent  grantor  had 
obtained  a  judgment  against  him,  but  before  the  land  was  sold  under  an 
execution  issued  on  such  judgment  and  tested  of  the  term  where  it  was 
obtained.  Held  (Botdon,  J.,  dissenting),  that  the  title  of  the  bona  fide 
purchaser  from  the  fraudulent  grantee  was  to  be  preferred  to  that  of  the 
purehaaer  under  the  execution  of  the  creditor  of  the  fraudulent  grantor. 
r0mmg  ▼.  Lathrop  (N.  C),  608. 

Bee  Rbflbyin,  182;  Statutb  of  Frauim. 

FRAUDULENT  CONVEYANCE. 
See  Fraud,  008. 

FRAUDULENT  RfiPRESENTATIONa 
See  Fraud. 

GENERAL  AVERAGE. 

A  bark  being  in  Inevitable  danger,  without  her  fault,  of  oollision  with  a 
steamer,  changed  her  course  so  as  to  strike  the  steamer  stem  on,  thereby 
probably  saying  herself  from  being  sunk  with  her  cargo.  In  oonsequenoe 
of  the  collision  she  was  obliged  to  go  for  repairs  into  a  port  of  a  country 
where  the  duty  of  a  steamer  to  keep  out  of  the  way  of  a  sailing  Teeael 
was  not  recognized,  and  where  she  was  compelled,  at  the  suit  of  the  owner 
of  the  steamer,  by  a  decree  of  court,  to  bear  half  the  damage  to  both  ves- 
sels, and,  therefore,  to  pay  a  certain  sum  to  the  steamer.  In  a  suit  in  equity 
by  the  owner  of  the  bark  against  the  owners  of  her  cargo  for  contribution, 
heldt  that  neither  the  expenses  of  the  repairs  rendered  necessary  by^  the 
oollision,  nor  the  sum  paid  to  the  steamer,  nor  the  costs  of  defending  the 
suit,  was  a  subject  for  general  average.   Emory  t.  IlunUngUm  (Mass.),  729. 

GRAND   JURY. 

A  Judge  of  the  superior  court  has  no  right  to  require  a  grand  jury  to  have  the 
witnesses  on  the  part  of  the  State  examined  pnblidy.  8taU  ▼.  Branch 
(N.  C),  688. 

GUARDIAN   AND  WARD. 

Where  plaintiff,  an  infant,  brought  suit  by  his  guardian  appointed  in  another 
State  against  the  administrator  of  his  father,  hM,  (1)  that  the  rights  and 
powers  of  guardians  do  not  extend  over  the  persons  and  property  of  their 
wards  in  other  States;  (2)  that  the  domicile  of  the  deceased  is  the  place  of 
primary  and  exclusive  probate  jurisdiction  in  the  settlement  of  his  estate. 
Leonard  v.  Putnam  (N.  H.),  106. 

HIGHWAY. 

Objects  in  a  highway  likely  to  frighten  horses  of  ordinary  geatleneas  ma/  be 
nuisances.    Ayer  v.  Oity  of  Normch  (Conn.),  896. 

HOMESTEAD  EXEMPTION  LAWS. 

1.  Laws  exempting  homesteads  from  execution  for  debts  "heretofore  coii> 
tracted,*'  held^  in  violation  of  the  constitution  of  the  United  States 
Homestead  Canea  (Va.),  507. 
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-  The  homestead  exemption  law  of  North  Carolina  held  oooBtitutional  m  to 
debts  previously  cohtracted  on  the  ground  that  it  was  a  restriction  on 
former  exemptions.     Qarrett  ▼.  Cheshire  (N.  C),  647. 

HOMICIDE. 

Whan  the  burden  rests  on  the  prosecution  to  prove  that  a  homldde  was 
criminal.    State  v.  Patereon  (Vt.),  200. 

■ 

HOUSE. 

How  far  a  man  is  justified  in  defending  his  house  by  means  of  deadly  weapons. 
8UUe  V.  PcUUrson  (Yt.),  200>  and  note,  212. 

HUSBAND  AND  WIFE. 

L  A  corporation  of  Louisiana,  authorized  by  its  charter  to  lend  money  to  the 
"  agricultural  interest,  on  notes  and  mortgages/'  and  to  make  such  con- 
tracts with  married  women,  and  to  enforce  the  same  against  their  prop- 
erty, brought  an  action  on  such  a  contract  made  in  that  State,  against  a 
married  woman  in  another  State,  where  she  lived,  and  by  the  laws  of 
which  she  was  not  personally  liable  on  her  contracts.  Held,  that  the  action 
could  not  be  maintained.    Bank  v.  Williams  (Miss.)*  819. 

S.  A  married  woman  gave  a  promissory  note  in  payment  of  her  husband's 
debts,  without,  in  terms,  making  it  a  charge  upon  her  separate  estate. 
Held,  that  an  action  could  be  maintained  against  her  on  said  note  and  her 
separate  estate  applied  in  payment  of  the  same.  Deering  v.  Boyle  (EanB.)^ 
480. 

8.  In  an  action  on  a  bill  of  exchange,  accepted  by  a  married  woman  in  pay 
ment  for  property  purchased  by  her,  the  defendant  pleaded  coverture  at 
the  date  of  the  acceptance ;  replication  that  defendant,  after  her  husband'i 
death,  promised  to  pay  the  bill.  Held^  that  the  replicaMon  was  bad;  the 
acceptance  being  void  when  made,  there  was  no  consideration  for  the  sub- 
sequent promise.    Porterjield  v.  Butler  (Miss.),  829. 

See  Arson,  802. 

ILLEGAL  CONTRACTS. 
See  Contracts. 

INDICTMENT. 

Information  for  larceny  of  **  one  hundred  and  thirty-five  dollars  of  the  prop- 
erty, goods  and  chattels "  of  C.  Held  bad  for  uncertainty.  Mertoin  r. 
PwpU  (Mich.),  814. 

INFANCY 

Plftl|itlfrs  infant  son  bought  of  the  defendant  cigar-holders  and  tobacoo-pipei 
and  paid  for  them.  Afterward,  plaintiflTs  wife  — the  mother  of  the  child-— 
went  with  the  boy  to  defendant,  tendered  back  the  article,  and  demanded 
the  money  paid  for  them,  which  was  refused.  Hdd,  that  plaintiff  could 
recover  the  money,  and  that  demand  by  plaintiff's  wife  wa.s  Buflicleut 
Segnin  v.  Peterson  (Vt.),  194. 
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INFORMES. 
Sea  PRiTiLBeBD  OomnnacATiOMi,  7ML 

INSURANCE. 

Dafandantfl,  In  their  policy,  reeerved  the  right  to  cancel  them,  ''oo  glTing 
notice  to  that  effect,  and  refunding  a  ratable  proportloa  of  thm  pwadom 
for  the  unexpired  term."  Before  a  loee  occorred  the  poUe/  wm  returned 
for  cancellati<vi  to  the  oompany's  agent,  who  notified  plidntiff'a  agent  that 
he  waa  readj  to  pay  the  unearned  premium,  but  he  did  not  in  fact  pa/  it 
uitU  a  month  anbeequent ;  in  the  meantime  the  loaa  occurred.  JBddg  that 
these  facta  did  not  relieve  the  company  of  their  liability,  and  that  plain- 
tiib  could  recover.    ffoiUngtworth  v.  Germania  int.  Co.  (Ga.),  670. 

INTEREST. 

When  a  promissory  note  is  given,  with  a  stipulation  that  the  interest  in  to  bo 
p^d  annually  or  semi-annually,  the  maker  is  chaigeabAe  with  interest  at 
the  like  rate  upon  each  deferred  payment  of  interest,  as  if  he  had  given  s 
promissory  note  for  the  amount  of  such  interest.  By  this  mods  of  com- 
putation compound  interest  is  not  given,  but  a  middle  conrse  is  takes 
between  simple  and  compound  interest.    EUdtoe  t.  Nifttm  (N.  C.)»  642). 


INTERROGATORIES. 
See  PBTVTLBaBD  Communications,  786. 

JUDGMENT. 

Judgments  in  divorce  suits,  as  in  other  cases,  may  be  impeached  and  set  asids 
for  fraud,    ^donu  v.  ^daiiw  (N.  H.),  184. 

See  DiY0RCB,8<KI. 

JUDICIAL  NOTICK 

Courts  will  take  Judicial  notice  of  acts  creating  municipal  eorponUioM.    JMl 
V.  McDonaid  (Kans.),  428. 

JURISDICTION. 

1.  The  domicile  of  a  deceased  person  is  the  place  of  primary  and  exdosivi 

Jurisdiction  in  the  settlement  of  his  estate.     L&mafrd  v.  Fuinam  (N.  H.X 

106. 
8.  A  State  court  has  no  Jurisdiction  of  a  suit,  by  an  assignee  in  bankruptcy,  te 

set  aside  a  fraudulent  conveyance.     Voorhie$  v.  Fridde  (Mich.),  891. 
8.  An  assignee  in  bankruptcy  may  sue  or  be  sued  in  the  State  courts,  on  daims 

for  or  against  the  bankruptcy  estate.    CogdeU  v.  Eamm  (N.  C),  667. 

See  DivOBCB,  260. 

JURY. 
See  Trial,  20a 

LANDLORD  AND  TENANT. 

Bight  of  landlord  entitled  to  possession,  to  enter  by  fores  and  lemove  tfas 
tenant.    Cases  considered  arguendo,    SUrling  v.  Wwrd$n  (N.  H.X  86. 

See  Covenant,  214. 
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LABCENT. 
See  iNDicncxirr. 

LEGISLATIVE  POWER. 

I.  Neither  a  legislature  nor  a  oonBtitutional  ooiiTentioii  haa  power  to  grant 

new  trials.    Laufion  ▼.  Jeffrie$  (Miss.)*  842. 
ft.  Legislative  power  defined.    Cam'r  of  Leavenworth  ▼.  MUUr  (Kans.),  486 

LEX  LOGL 

Where  goods  are  lost  by  a  carrier  in  tranntu  from  one  State  to  another,  the 
Im  (om,  where  the  loss  occors,  governs  the  rights  of  the  parties.  Oraff  ▼. 
Jaek$(m  (N.  H.),  1. 

See  GONFUCT  of  IjLWB,  819  ;  GONTKiLCTB. 

LICENSE. 
^m eoter  vpon  propertj ;  cases  considered.    StsrUng  r.Wofdm  (N.  H.X  80l 

LIEN. 
See  Taxes,  588. 

LIMITATION  OF  ACTION& 
Sea  OoNFUCATiON,  418. 

LIQUOR. 
See  WiTNBsa 

LOCAL  AID. 
Bee  Ck>N8TiTUTiONAL  Law,  4tt, 

LORD'S  DAY. 
See  Sunday. 

MALICIOUS  PROSECUTION. 

Declaration  allegi^  that  defendant  malidonsly,  and  without  probable  canse, 
procured  the  arrest  and  holding  to  bail  of  plaintiff,  on  a  writ  in  a  dvil 
action,  returnable  at  a  certain  time,  at  which  the  plaintiff  appeared,  but 
defendant  did  not  nor  was  said  writ  ever  returned.  Demurrer  on  the 
ground  that  it  appeared  that  the  suit  alleged  to  be  malicious  was  not 
determined  in  favor  of  the  defendant  therein  hj  a  Judgment  of  the  court. 
jBUd,  that  the  declaration  was  good.    Gardinal  v.  Smith  (Mass.X  682. 

MARRIED  WOMAN. 

Ae  promissoiy  note  of  a  married  woman,  given  in  payment  of  her  husband's 
debts,  JDMf  be  enforced  against  her,  though  not  in  terms  made  a  diarge 
upon  her  sepaiate  estate.     Deering  v.  Boyle  (Eans.),  480. 

See  Husband  and  Wife. 
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MASTER  AND  SERVANT. 

The  conductor  of  a  if&in  ordered  a  bo7  etanding  by,  and  who  mm  not  in  the 
employ  of  the  railroad  company,  to  ancoaple  the  cars.  The  boy  ref need, 
bnt  on  being  threatened  by  the  conductor,  onooapled  the  cars,  and  in  doing 
•o  waa  injured.  Held,  that  the  railroad  company  waa  not  liable.  Nem 
Oriwm,  ete^  R.  R,  Co,  v.  JIarriton  (Misa.),  856. 

MEMORANDUM. 
See  Statutb  of  Fbauds,  87S. 

MISTAKE. 

1.  A  Tolnntary  payment,  with  a  knowledge  of  all  the  facta,  cannot  be  leeoTwad 
back,  although  there  was  no  debt ;  a  payment,  under  a  mistake  of  tutiL, 
may.    Adams  ▼.  R$eve$  (N.  C),  637. 

9.  If  one,  knowing  that  he  has  no  claim  upon  another,  sues  out  legal  proeei 
against  him  and  seizes  his  person  or  property,  and  the  defendant,  actinia 
upon  the  false  representations  of  the  plaintiff,  and  not  being  able  at  the 
time,  by  reasonable  diligence,  to  know  or  to  prove  that  such  representa- 
tions are  false,  pays  the  demand,  he  may  recover  it  back  in  a  subsequent 
action,  lb. 

MORTGAGE. 

1.  A  mortgage  by  a  buggy-maker  of  "ten  new  bi^ggies,"  without  delivery  of  pos- 
session, he  having  more  than  ten  on  hand  at  the  time,  held  inefiectnal  to 
pass  title  to  any  particular  buggies  or  to  any  interest  in  the  buggies  on 
hand ;  and  the  mortgagee  cannot  maintain  an  action  for  the  recovery  of  tea 
new  buggies  in  the  possession  of  the  mortgagor,  or  his  personal  representa- 
tive.   Blakdy  v.  Patrick  (N  C),  600. 

S  The  mortgagee,  being  the  legal  owner  of  the  land  mortgaged,  is  the  pencui 
to  whom  notice  must  be  given  by  the  sheriff  of  a  levy  and  sale  of  such 
land  for  unpaid  taxes.     White?iurst  v.  OatkUl  (N.  C),  656. 

8.  Plaintiff  bought  land  with  money  borrowed  from  the  defendant,  and  then 

conveyed  it  to  defendant  by  deed  absolute ;  but  both  parties  understood 
that  the  conveyance  was  intended  as  security  for  the  loan.  HM,  that  on 
parol  proof  of  these  facts  plaintiff  was  entitled  to  maintain  a  bill  in  equity 
to  redeem  the  land  as  from  a  mortgage.    Campbell  v.  Deofbom  (Maaa.),671 

MUNICIPAL  CORPORATION. 

1.  A  municipal  corporation  was  authorized  by  its  charter  to  make  by-laws  rsgu- 
lating  the  erection  of  buildings.  Hfld,  that  a  by-law  requiring  a  building 
license  and  imposing  a  license  fee  was  valid.  Weieh  v.  Hotchkist  (Conn.), 
383. 

9.  Plaintiff  declared  against  the  corporation  of  Atlanta,  alleging  that  It  had  by 

ordinance  defined  fire  limits  in  the  dty  within  which  the  erection  of 
wooden  buildings  were  prohibited.  That  while  the  ordinance  was  in  foros 
the  city  council  authorized  F.  to  erect  a  wooden  building  in  the  said  limiti 
which  taking  fire  caused  the  destruction  of  plaintiff's  building.  Held,  on 
demurrer,  that  the  action  could  not  be  maintained.  Forayth  v.  Mayod 
(Ga.),  576. 
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S.  Acts  creating  manicipal  corporations  are  public  acts,  of  which  courts  will 
take  notice  without  proof.    Prell  v.  McDonald  (Kans.),  433. 

4.  A  legislature  may  authorize  municipal  corporations  and  subscribe  for  stock 
in  xailroads  and  to  issue  bonds  therefor.  CctMr,  of  Leavenworth  ▼.  MiUet 
(Kans.),  425. 

NAME. 

Under  what  circumstances  a  name  will  be  protected  as  a  trade-mark.  S4m 
note,  410. 

NEGLIGENCE. 

1.  In  ordjBT  to  extinguish  a  fire  in  plaintiff's  building  it  was  necessary  to,  and 
firemen  did,  lay  a  hose  across  defendants'  railroad.  Defendants'  servants, 
with  notice  of  the  presence  of  the  hose,  and  although  having  time  to 
stop  the  train  until  the  hose  could  be  uncoupled,  ran  a  train  over  and 
seTered  the  hose,  thereby  cutting  off  the  water  from  the  fire  which 
otherwise  might  and  probably  would  have  been  extinguished,  and  the  build- 
ing was  consumed.  Held,  that  the  hose  was  lawfully  laid  across  the  track, 
and  that  the  act  of  the  defendants'  servants  was  the  proximate  cause  of  the 
destruction  of  the  building,  and  that  the  defendants  were  liable  MetaJQic 
Oompresnon  Casting  Co,  t.  FUchburg  R.  R.  Co,  (Mass.),  689. 

S  In  an  action  against  a  railroad  company  to  recover  for  injuries  occasioned 
through  its  alleged  negligence,  field,  (1)  that  the  fact  that  the  defendant 
had  leased  that  part  of  the  road  where  the  accident  happened,  without 
authority  of  law,  was  no  defense,  and,  (2)  that  although  the  burden  was 
on  the  plaintiff  to  prove  the  defendant's  negligence,  yet  proof  that  the 
injoiy  was  caused  by  the  cars  running  off  the  track  was  evidence  of  neg 
ligenoe  sufficient  to  charge  defendant  in  the  absence  of  explanatioe 
FeUal  ▼.  MiddUiex  R,  R.  Co.  (Mass.),  720. 

See  Carrier,  fin, 

NEW  TRIAL. 

1.  An  ordinance  of  a  constitutional  convention,  granting  new  trials  in  certain 
eases,  is  void.    Laweon  v.  Jeffries  (Miss.),  842. 

8.  Where,  under  an  indictment  for  murder,  the  defendant  Is  convicted  of  man- 
slaughter, and  a  new  trial  is  granted  on  his  motion,  he  may  at  the  second 
trial  be  convicted,  of  murder.  SUUe  v.  McCord  (Eans.),  469 ;  ied  contra, 
note,  478. 

NUISANCE. 

1.  Objects  within  the  limit  of  a  highway  which,  in  their  nature,  are  calculated 
to  frighten  horses  of  ordinary  gentleness,  may  be  nuisances  which  make 
the  highway  defective  within  the  meaning  of  a  statute  re<}uiring  towns  to 
keep  their  highways  **  in  good  and  sufficient  repair."  Whether  in  any 
case  such  an  object  is  a  nuisance,  is  a  question  of  fact  for  the  Jury.  Ayef 
▼.  OUy  of  Norwich  (Conn.),  896,  and  note,  400. 

I.  The  disturbance  of  a  religious  congregation  by  singing,  when  the  singer 
does  not  intend  so  to  disturb  it,  but  is  conscientiously  taking  part  in  h* 
religious  services,  maybe  a  proper  subject  for  the  discipline  of  his  church, 
but  is  not  indicUble.    State  v.  Linkehaio  (N.  C),  645. 
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OFFICE. 
See  Elsction,  888. 

ORDINANCE. 
Bee  Municipal  Corfobatzoh. 

PARDONS. 

1.  The  gorernor  of  VirglnU  oommuted  defendant's  sentence  for  &  felonv  (Oine 
je^n  In  the  penitenti&rj),  to  one  jear  in  jail,  with  the  ooneent  of  the 
prlfloner.  SM,  (1)  that  the  governor  had  the  oonetitntional  authoritj  to 
do  each  an  act ;  (2)  that  the  act  was  a  conditional  pardon  and  not  a  oom- 
matation,  as  it  substitnted  a  different  punishment ;  (3)  that  the  prisoner 
could  be  lawfully  held  to  the  performance  of  the  condition.  Les  ▼.  Mur- 
phy  (Va.),  668. 

8.  Tlie  constitution  of  Massachusetts  placed  in  the  govemor  the  power  of  par- 
doning offenses,  but  provided  that  no  pardon  before  conviction  should 
avail  the  part/  pleading  the  same.  HM,  that  a  pardon  granted  after  ver- 
dict of  guUty  and  before  sentence  was  valid.  Commonweailh  v.  Lock^DOod 
(Mass.),  699. 

PARENT  AND  CHILD. 

A  f ather»  although  Insolvent  at  the  time,  may  make,  in  good  faith,  a  valid  gift 
to  his  minor  son  of  his  time  and  future  earnings.  Attoood  v.  Hdeomh 
(Conn.),  886. 

PAROL   EVIDENCE. 

See  MORTGAOB,  671. 

PARTNERSHIP. 

1.  One  Harrington  gave  the  plaintiff  a  note  signed  "  Hill  &  Co.  hj  Harrington." 
There  never  existed  any  such  firm  as  "  Hill  &  Co.,"  nor  were  Hill  and 
Harrington  ever  partners ;  but  some  time  before  the  note  was  given.  Hill 
was  informed  that  Harrington  was  using  his  name,  and  he  thereupon  told 
Harrington  that  he  "must  not  use  that  name  to  ii^ure  him,"  and  Hairing- 
ton  said  he  would  not.  Hill  did  not  know  of  the  giving  of  the  note  to 
plaintiff,  nor  did  plaintiff  know  of  the  previous  use  by  Harrington  of 
Hill's  name.  EM,  that  Hill  was  liable  on  the  note.  Smith  v.  Mil 
(Vt.),  189. 

8.  In  a  bond  given  for  the  purpose  of  obtaining  a  dissolution  of  an  attachment 
of  partnership  property,  both  partners  were  named  as  principals,  but  the 
bond  was  executed  by  only  one  of  them,  in  the  name  of  the  firm.  SeUL, 
that  it  could  not  be  enforced  against  a  surety  without  proof  of  the  assent 
of  the  other  partner  to  its  execution.  —  Wells,  J.,  dissenting.  RusteU  v 
AnnabU  (Mass.),  665. 

PASSENGER. 

See  Cabbikr,  475. 

PAYMENT. 

1.  Where  one  pays  a  debt  after  service  of  a  writ  on  him,  and  before  trial*  the 
plaintiff  cannot  proceed  for  costs.    BueU  v.  Flowern  (Conn.),  414^ 
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ft  The  maker  of  a  note  due  a  bank  has  the  rigbt  to  tender  in  payment  of  such 
note,  as  equivalent  to  gold  and  silver  coin,  the  blUa  iesaed  hj  the  bank. 
Bkmnt  r,  WindUy  (N.  C),  616. 

See  MiBTAKB,  627. 

PHYSICIAN. 

Plaintiff,  a  phTsidan,  being  about  to  remove  from  the  town  where  be  lived 
agreed  with  defendant,  also  a  physician,  in  consideration  lI  $000,  to 
recommend  him  to  his  patients,  and  to  use  his  influence  to  induce  them  a 
employ  him.  HM,  that  the  agreement  was  lawful,  and  not  against  puo- 
lie  polii^.  (Pabx  and  Skthour,  JJ.,  dissenting.)  Eo^  ▼.  EoUy  (Conn.)» 
890. 

POLICE  POWER. 

See  CoNBTiTUTiOHAL  Law.  604. 

POSTMASTER. 

Bli^l  of  to  take  public  property  from  his  predecessor.  SterVmg  ▼.  Ward&m 
(N.  H.),  80. 

PRINCIPAL  AND  AGENT. 

See  Aqsncy  ;  Mabtbb  and  Sbbvaht. 

PRIVILEGED  COMMUNICATIONS. 

hi  aa  action  for  falsely  and  maliciously  representing  to  the  treasury  depail- 
ment  of  the  United  States  that  the  plaintiff  was  intending  to  defraud  the 
revenue,  the  plaintiff  filed  interrogatories  requiring  the  defendant  to 
answer  whether  he  did  not  inform  the  department  that  he  knew  or  be- 
lieved that  plaintiff  was  intending  to  commit  a  fraud  upon  the  revenue. 
SM,  that  any  communications  of  the  kind  to  the  department  were  privi- 
leged  in  the  sense  that  their  disclosure  will  not  be  compelled  or  permitted 
without  the  assent  of  the  government,  and  that  defendant  would  not  be 
eompelled  to  answer  the  interrogatories.  WoHhingUm  v.  Smibner  (Mass  X 
788. 

PROFANE  SWEARING. 

See  Cbixinal  Law,  687. 

PROMISSORY  NOTES. 

L  la  aa  action  by  a  holder  in  good  faith  against  the  maker,  on  a  promissory 
note  given  for  an  interest  in  a  patent  right,  hM,  (1)  that  evidence  of  the 
worthlessnees  of  the  patent  was  inadmissible  under  the  general  issue ; 
0d)  that  the  maker  was  not  discharged  nor  his  liability  affected  by  the 
addition  of  the  name  of  another  as  surety ;  (8)  that  the  drunkenness  of 
the  maker  was  not  a  defence  in  the  absence  of  proof  of  fraud,  or  of  iils 
absolute  incapadty ;  and  (4)  that  the  note  being  f^'on  its  face,  it  could 
only  be  impeached  in  the  hands  of  a  holder  for  value,  by  evidence  of  bad 
ftdth.    JfSOtfT  V.  ii^n/<y  (Mich), 806. 

t  A  married  woman  is  liable  on  her  promissory  note  given  in  pajrment  of  her 
husband's  debts,  although  it  is  not  made  a  charge  upon  her  separate 
eaate.    Dtering  v.  Boyle  (Kans.),  480. 
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IL  The  mftker  of  a  nota  dae  a  bank  has  the  right  to  pa/  it  in  bills  «m«d  bf 
the  bank«    BiaufU  t.  WMUif  (N.  C),  018. 

4.  A  pramiaaory  note  giren  to  an  iasuianoe  oompanj,  and  otherwiao  negoti- 
able, bora  on  its  Ucm  the  words :  "  On  policy  No.  88, 886."  HM,  negoti- 
able ;  and  thia»  although  the  policy  contained  a  proTision  for  the  set^rfT  ol 
■otea  dne  in  ease  of  loea.    liiflor  t.  (Tvrfy  (Maea-X  861. 

See  HuBBAHD  and  Wif& 

PB0TB8T. 
See  BavKS  ahd  BAKKnre*  080. 

PROXIMATE  AND  REMOTE  CAUSE. 

WImm  a  nan  enta  off  the  hoee  through  which  firamen  an  throwing  a  atraam 
«poii  a  bnmlng  boilding,  and  thereapon  the  building  la  conauned  fcr 
waat  of  water,  hie  act  la  ragarded  as  the  direct  and  eflident  eanae  of  the 
l^niy.    MskOUc  0(mpreuhn  (h.  r.  FUchburg  R  R  (h.  (M^ 

PUBLIC  POLICY. 

Plaiatiffy  a  phyaidan,  sold  his  good  will  to  defendant,  another  physician,  and 
agreed  to  nse  his  influence  to  Induce  his  patients  to  employ  the  defendant 
AU,  not  to  be  against  public  poli^.    Ha^  t.  JJoSy  (Conn.),  890. 

RAILROAD. 

1.  A  person  raleased  a  railroad  corporation  from  all  claim  of  damages,  on 
aeoount  of  the  oonfltruction  of  the  road  oyer  his  land.  Jlsld  not  tooperste 
against  his  claim  for  damages  resulting  from  the  roads  being  built  over 
the  land  of  another.    BcUon  ▼.  Boston,  Chneord,  ete.,K  B,  Oo.  (N.  H.),  147. 

8  A  railroad  company  claiming  authority  from  the  legislature,  cut  through  a 
ridge  near  plaintifiTs  lands,  and  as  a  result  thereof,  such  lands  were  flooded 
by  freshets  when  they  had  formerly  been  protected  from  them.  HM,  that 
this  was  taking  of  the  property  of  pis intiff  within  the  meaning  of  the  con- 
stitution, and  that  the  legislatura  could  not  authorize  the  same  without 
providing  for  compensation,  and  that  due  care  and  prudence  in  the  con> 
atmction  of  the  road  where  the  barrier  was  broken  down  would  not  pro- 
tect the  company,  lb. 

8w  A  boy,  not  in  the  employ  of  the  railroad  company,  was  directed  by  a  train 
eonduotor  to  uncouple  cars.  In  so  doing  he  was  injured.  HM,  that  the 
eompany  was  not  liable.  New  OrUam^  etc,  B.  B*  Co.  y.  Ha/rriaon  (Miss.). 
866. 

A  A  State  legislature  has  the  power  to  authorise  municipal  eorporatlons  to 
aubserlbe  for  stock  in  railroads,  and  to  Issue  bonds  therofor.  CommU- 
iionen  ofLeodonwor^  y.  MHUr  (Kans.),  485. 

8l  Defendant  was  Indicted,  under  a  statute,  for  obatmeUng  a  railroad  train,  and 
endangering  the  safety  of  the  passengers.  The  eyidenoe  showed  that  he 
was  a  passenger  on  the  train ;  that  he  pulled  a  signal  rope  attached  t3  s 
bell  upon  the  engine,  thereby  causing  the  train  to  be  stopped,  and  the 
safety  of  the  passengers  to  be  endangered.  EM,  that  the  indictment  wai 
not  maintained.    Commontoealtk  y.  KiUian  (Mass.),  714. 
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RAPE. 

Ob  Uib  trial  •£  an  Indictment  for  rape  the  Jury  were  Instracted  that  thej  mighl 
eonviot  if  they  foand  that  defendant  procared  the  woman  to  have  oonneo- 
tion  with  him  hj  fraadalent  representations,  wliich  she  believed  that  it 
was  aneceosarj  part  of  his  medical  treatment  of  her.  HM,  error,  for  the 
reason  that  it  did  not  recognize  force  as  an  essential  element  of  the  erime. 
Dim  Moron  r,  PiBopie  (Mich.),  288,  and  note,  280. 

RECEIVING  STOLEN  GOODS. 
See  Criminal  Law,  641. 

REMOVAL  OF  CAUSE. 

1.  In  an  action  pending  in  a  State  court,  in  which  some  of  the  plaintUKs  were 
Bon-fSflidents  of  the  State  and  the  others  residents,  the  non-residents 
moved  to  have  the  cause  removed  into  the  United  States  circuit  oourt, 
under  act  of  congress  of  March  2, 1867.  Held,  that  the  cause  could  not  l)e 
removed.    Beery  v.  Jriek  (Va.),  539,  and  note,  545. 

t.  A  cause  cannot  be  removed  from  a  State  to  a  Federal  court,  pending  an 
appeal  from  a  decree  upon  the  merits,  lb, 

t.  An  administrator  filed  a  bill  to  marshal  assets  against  creditors,  some  of 
whom  had  commenced  suits  at  law.  An  injunction  was  allowed,  con 
ditioned  to  allow  the  claims  to  be  litigated  to  ascertain  the  amounts  due, 
the  prioritj  of  the  claims,  and  the  right  to  payment  out  of  the  funds.  One 
of  the  creditors  resided  in  another  State,  and  made  application  to  have  kiis 
action  at  law  removed  to  ihe  United  States  court.  Held,  that  the  cause 
was  not  snbjeet  to  removal,  as  it  was  merelj  collateral  to  the  suit  in  equity. 
BurU  Y  L<nfd  (Ga.),  674. 

REPLEVIN 

TIm  vendor  of  goods  who  has  been  induced  to  part  with  them  through  sneh 
tend  on  the  part  of  the  vendee  as  annuls  the  sale,  may  replevy  them  ol 
the  vendee's  general  assignee.    FarUy  v.  LiMcin  (N.  H.),  182. 

RETURN. 

The  aheiUr'a  return  on  a  snnmions  was  that  he  had  served  it  by  leaving  a  eopy 

thereof  at  the  usual  plaee  of  residence  of  the  defendant.    On  a  motion  to 

fwt  aside  th«  letnm,  Md,  that  evidence  was  admissible  to  show  that  the 

place  when  the  summons  was  left  was  not  the  defendant's  reddence. 

.    BmmIt.  1FIZim(Kana.),466. 

SABBATa 
See  SuHDAT. 

SALE. 

1  Whether  a  flile  at  auction  of  distinct  paroela  of  goods  to  the  same  pu^ 
duunr,  on  separate  bids.  Is  an  entire  or  several  eontiaet.  Jtnnee*  v.  iren* 
MI(K.H.)»4& 

!•  Defendant  agreed  orally  to  buy  of  plalntlif  what  walnut  spokes  he  should 
saw  at  his  mill,  not  exceeding  lOO/XX),  at  $40  per  thousand,  to  be  delivered 
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At  the  mill  in  lota  of  aboat  10,000  each,  subject  to  defendant's  selection 
«ftch  lot  to  be  paid  for  ou  deli  very.  Nothing  was  said  aboat  counting,  but 
each  party  understood  that  he  was  to  count  them  after  selection.  The 
defendant  selected  the  first  lot  but  did  not  count  them.  The  plaintiff 
afterward  counted  those  selected  and  charged  them  to  defendant,  but  did 
not  inform  defendant  of  the  number.  The  spokes  having  been  burned, 
hMt  in  aa  action  for  their  yalue^that  the  sale  was  not  perfected,  and  that 
the  title  to  the  property  remained  in  plaintiff.    Pre§eott  t.  Loeke  (N.  IL), 

i.  Tc  place  articles  sold  at  buyer's  risk,  delirerj  and  acceptance  must  bo 
such  that  nothing  remains  to  be  done  by  either  party  in  respect  to  them , 
and  where  the  sale  is  of  a  quantity  of  things  by  count,  measure  or  weight, 
thtir  number,  quantity  or  weight  must  be  determined  before  the  sale  is 
perfect,  in  the  absence  of  an  ezpcsss  intention  to  the  contrary ;  and  the 
same  rule  applies  when  delivery  is  to  be  made  of  the  sold  articles  by 
installments,  lb, 

4.  Defendant  ordered,  by  sample,  liquors  of  plaintiff's  agent.  The  order  was 
sent  to  plaintiff,  and  the  goods  were  by  him  shipped  to  defendant.  The 
defendant  lived  and  the  order  was  given  in  a  State  where  the  sale  of 
liquors  was  unlawful.  Plaintiff  lived  In  and  the  goods  were  shipped  from 
a  State  where  such  sale  was  lawful.  I/M^  that  the  sale  was  made  in  the 
latter  State,  and  that  plaintiff  could  recover  the  price  in  an  action  in  the 
courts  of  the  former  State.    BoMby  v.  PlaiHed  (N.  H.),  140. 

ft.  Where  goods  are  purchased  by  means  of  such  fraud  on  the  part  of  the 
vendee  aa  renders  the  sale  void,  and  are  transferred  by  a  general  aosign- 
ment,  the  vendor  may  replevy  the  goods  of  the  assignee.  F^a/rtejf  v.  Lii^ 
coin  (N.  H.),  182. 

$,  B.  sold  a  wagon  to  H.  on  condition  that  it  should  remain  the  property  of  B. 
till  pidd  for.  Plaintiff  repaired  it  for  H.  by  putting  In  new  wheels  and 
axles.  H.  took  it  from  plaintiff's  possession  without  his  knowledge  or 
oonsent,  and  afterward  agreed  with  plaintiff  that  the  "  running  pari  "  oi 
said  wagon  should  remidn  the  property  of  plaintiff  until  paid  lor.  H. 
never  paid  either  B.  or  plaintiff,  and  neither  had  notioe  of  the  other's 
dalm.  B.  took  the  wagon  back  from  H.  and  sold  It  to  defendant,  who  did 
not  know  of  plaintiff's  dalm.  Held,  that  defendant  was  liable  In  Inrrar 
for  the  wheels  and  axles.    Otark  v.  Wetti  (Vt.),  187. 

7.  Plftlntlffsold  a  chattel  to  O.  on  condition  that  It  should  remain  plaintiff's 

nntU  paid  for,  and  gave  him  a  receipted  bill  of  sale  therefor,  omitting,  at 
0.*s  request,  any  statement  of  the  condition.  Defendant  bought  the  chattel 
of  O.  without  notice  of  the  condition,  after  having  been  informed  by  plain- 
tiff that  he  had  sold  it  to  O.,  and  after  having  seen  the  bill  of  sale,  but 
before  Q.  had  paid  plaintiff  for  It  Beid,  that  in  the  absence  of  fraud,  ths 
plaintiff  was  not  estopped  to  clidm  the  chattel  from  the  defendant.  Zueki, 
mann  t.  BoberU  (Mass.),  668. 

8,  The  good  wiU  of  a  physician's  bnsiness  U  the  sutject  of  sale.    Hai/t  v.  HoO$ 

(Oonn.),  890. 
9-  A  sale  of  stocks  carries  with  it  dividends  already  declared  but  to  be  siiba^ 
quently  paid.    Bwrrovghs  v.  North  CaroUna  B,  B,  Co.  (N.  C),  611. 

See  Statdtb  of  Frauds,  66, 872 ;  Vendor  and  Vbndeb. 


INDEX.  773 

SATISFACTION. 

ikhu  tike  lenrice  of  a  writ,  bat  before  the  session  ot  the  court,  defendant  paid 
the  debt,  which  plaintiff  received  in  full  of  the  debt ;  bat  no  costs  were 
paid,  thoagh  demanded  bj  the  plaintiff.  HM,  that  the  plaintiff  conld  not 
afterward  proceed  for  nominal  damages  and  costs.  BueU  t.  FXaueri 
(Conn.).  414. 

SELF-DEFENSE. 

A.  man's  house  is  his  castle  only  in  the  respect  that  it  is  sacred  for  the  protec- 
tion of  his  person  and  family.  An  assault  on  the  house  can  be  lawf  allj 
resisted  to  the  extent  of  using  deadly  weapons,  only  in  case  the  assault  is 
made  with  the  intent  either  of  taking  the  life  of  the  inmate,  or  of  doing 
him  great  bodily  harm,  and  such  resistance  is  necessary  to  prevent  such 
erime ;  or  in  case  the  inmate  has  reason  to  believe  from  the  dronmstances, 
and,  in  fact,  does  believe  that  it  Is  necessary  to  prevent  the  oommisaios  ol 
■aeh  erime.    StaU  v.  Pattenan  (Vt.),  200,  and  note,  313. 

SERVANT. 
See  Mabtbr  asd  Skryajit, 

SLAVE  CONTRACT. 
See  CoNBTiTUTiONAL  Law,  620. 

STATUTE  OF  FRAUDS. 

1.  At  an  auction  sale  of  hotel  furniture  and  stable  stock  connected  with  tlM 
hotel  at  the  same  time  and  upon  the  same  terms  and  conditions,  part  of 
which  were  cash  on  delivery  had  by  plaintiff,  defendant  made  separata 
purchases  at  various  prices  and  under  different  bids ;  a  number  of  which 
were  under  $88,  but  all  amounting  in  the  aggregate  to  a  sum  exceeding  $8Q. 
The  stable  stock  was  taken  away  by  defendant  at  the  time  of  sale  and 
afterward  paid  for  by  him.  The  remainder  of  the  articles,  which  were 
carpets,  were  left  in  the  hotel  by  consent  of  plaintiff  and  defendant,  and 
were  subsequently  destroyed  with  the  hotel  by  fire.  In  an  action  to  re- 
cover the  amount  of  defendant's  bids,  it  was  ?ield  that  the  contract  of  sale 
was  an  entirety  and,  therefore,  within  the  statute  of  frauds,  but  that  the 
delivery  of  the  stable  stock  carried  the  transaction  without  the  operation 
of  the  statute.    Jennes$  v.  WendeU  (N.  H.),  48. 

t.  An  oral  contract  for  sale  and  delivery  of  an  article  to  be  subsequently  manu- 
factured by  the  vendor  is  within  the  statute  of  frauds,  unless  the  agree- 
ment calls  for  the  peculiar  skill,  labor  or  care  of  the  manufacturer,  in 
which  case  it  is  for  work  and  labor  and  not  within  the  statute.  Pre$eoii 
V.  Locke  (N.  H.),  65. 

IL  Plaintiff  verbally  agreed  to  purchase  land  of  defendant,  and  paid  money  with 
a  stipulation  that  defendant  might  retain  it  as  a  forfeiture  if  plidntlfl 
ftdled  to  complete  the  contract.  The  defendant  was  willing  and  offered 
to  convey,  but  plaintiff  refused  to  perform.  BM^  that  the  whole  agree* 
ment  was  one  entire  contract ;  that  it  was  void  by  the  statute  of  frauds ; 
and  that  the  plaintiff  could  recover  the  money  paid  as  money  had  and  re- 
eaived.    8oatt  v.  Bu$h  (Mich.),  811. 
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1  Bill  for  the  specific  perfonnance  of  a  contract,  of  which  the  foUowing  vrai 
the  only  written  evidence :  "  Received  of  (plaintiff)  $100  as  part  payment 
on  a  piece  of  property  on  the  comer  of/'  giving  atreeta,  city,  coontj  and 
Btate,  and  aigned  bj  the  defendant.  Held^  not  a  sufficient  memoruidnni 
within  the  sutute  of  frauds.    Eclmet  y.  Bioaiu  (Miss.),  872. 

See  Eassmbzvts,  682. 

STOCKS. 
Si  e  DnriDJUTDfl,  611. 

SUNDAY. 

Plaintiff  was  injured  on  defendants'  road  while  returning,  on  Sunday,  from  a 
Spiritualist  camp  meeting.  EM,  that  it  was  for  the  Jury  to  say  whether 
the  meeting  was  of  a  religious  character,  and  whether  tlie  plaintiff 
attended  it  for  the  purpose  of  divine  worship  and  religious  instruction,  so 
as  to  bring  him  within  the  exception  of  the  act  proliibiting  traveling  on 
Sunday.    FeUcU  v.  JOddleMx  R,  R  Co,  (Mass.),  720. 

SURETYSHIP. 

Hie  sureties  to  a  bond  are  not  holden  if  the  instrument  is  not  executed  by  the 
person  whose  name  Is  stated  as  the  principal  therein.  BuMeU  v.  AtmabU 
(Mass.),e66. 

TAXES. 

1   Notice  of  levy  and  sale  of  lands  for  taxes  must  be  given  to  the  mortgagee. 

WMtehnnt  v.  OaskiU  (N.  C),  655. 
i.  A  sale  of  lands  by  an  assignee  in  bankruptcy  does  not  divest  the  lien  of  the 

State  for  taxes.    8toke$  v.  8taU  (Ga.),  588. 

TELEGRAPH  COMPANY. 

An  act  authorising  a  telegraph  company  to  erect  its  line  on  the  land  of  a  rail- 
road company,  without  making  due  provision  for  enfordng  the  payment 
of  damages,  is  unconstitutional.  South  WetUm  iZ.  J2L  0».  ▼.  SouihWettem 
1  digraph  Oo.  (Ga.),  585. 

TENANTS  IN  COMMON 

L  Tlie  undivided  interests  of  a  tenant  in  common  In  distinct  freeholds  may  be 
idd  separately.    BtOler  v.  Boy$  (Mich.),  218. 

!•  Judgment  was  recovered  against  C,  who  was  a  tenant  In  comm<m  with 
others,  of  several  distinct  parcels  of  land  In  the  same  county.  Execution 
was  levied  on  a  part  of  the  parcels  only,  and  they  were  sold  separately  to 
plaintiff.  In  ejectment  by  plaintiff,  defendant  claimed  title  under  a  sub- 
sequent voluntary  partition  between  the  tenants  in  common.  Sdd,  tliat 
the  parcels  of  land  being  distinct  freeholds,  Cs  interest  in  each  might  be 
sold  separately ;  that  the  plaintiff,  not  having  been  a  party  to  the  parti- 
tion, was  not  afibcted  thereby,  and  that  therefore  plaintiff  was  entitled  to 
recover,  lb. 

i.  Where  A  enters  Into  an  agreement  with  B  to  save  from  a  wrecked  vessel  as 
much  of  the  cargo  as  could  be  saved,  and  6  aitrees  to  allow  him,  for  his 
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■errices,  sucli  a  per  cent  of  the  propertj  eared,  m  compensation ;  and  ia 
pnnoance  of  sach  agreement,  A  recovers  from  the  wreck  a  portion  of  the 
cargo  and  lands  it  on  the  beach  in  a  place  of  safety ;  heid,  that  A  and  B  are 
tenants  in  common  of  the  propertj  so  saved,  and  that  the  undivided  share 
of  A  U  liable  to  be  seized  bj  the  sheriff  ander  a  warrant  of  attachment 
Bayhtcn  ln$.  Oa.  v.  Da/oU  (N.  C),  624. 

TH£ATB£a 
See  CiTiL  RiOHTB,  575. 

TRADE-MARK. 

L  Tliree  brothers  named  Rogers  had  acquired  a  reputation  in  the  manufacture 
of  plated  spoons 'and  forks.  Petitioners  purchased  from  them  the  right 
to  manufacture  and  sell  plated  spoons  and  forks  stamped  with  the  name 
"  Rogers/'  and  thereupon  adopted  and  used  as  their  trade-mark  the  words 
and  figures:  "  1847,  Rogers  Bros.,  A  1."  The  said  brothers  were  also  em- 
ployed by  the  petitioners  in  the  manufacture  of  their  goods.  The  goods 
■o  numufactured  and  stamped  with  the  said  trade-mark  acquired  a  good 
reputation  in  the  market.  Subsequently  three  brothers  of  another  family 
named  Rogers,  not  previously  engaged  in  the  business,  made  an  engage- 
ment with  the  respondent  to  manufacture  for  them,  and  also  on  his  own 
•ocount,  plated  spoons  and  forks.  These  were  stamped  "  C.  Rogers  Bros., 
A 1,"  and" C  Rogers  &  Bros.,  A  1."  It  was  found  that  these  stamps  re- 
sembled the  petitioners'  trade-mark  to  that  degree  that  they  were  calcu- 
lated to  deceive,  and  did  deceive  "  unwary  purchasers ;"  that  large  quan- 
tities of  respondent's  goods  had  been  sold  by  him  upon  the  reputation  of 
petitioners'  goods,  and  that  the  respondent  supposed  that  the  resemblance 
of  his  stamp  to  the  petitioners'  would  enable  him  more  readily  to  sell  his 
goods.  HM,  that  the  petitioners  had  a  right  to  protection  in  the  use  of 
the  stamp,  **  1847,  Rogers  Bros.,  A  1,"  as  a  trade-mark ;  and  (2)  that  the 
respondent  was  violating  that  trade-mark  by  using  a  stamp  so  nearly 
resembling  the  petitioners',  and  that,  therefore,  respondent  would  be 
TCttrained  from  using  his  said  stamp,  and  also  from  using  the  name 
*  Rogers  Bros."  EM,  also,  that  the  use  of  the  name  "  Rogers  "  would  not 
bo  lestisined.  Jferiden  Britannia  Oa.  v.  Parker  (Conn.),  401,  and  note,  410. 

ii  Uader  what  dieomstances  one  may  be  restrained  ftom  the  use  of  his  owb 
MOM.    See  note,  410. 

TRANSFER  OF  0AU8E. 
See  Removal  or  Causb. 

TRESPASS. 

In  «B  neHon  of  trespass  quare  dautum  and  for  assault,  defendant  pleaded  that 
tba  io&Ui  was  pert  of  plaintiff's  house,  which  had  been  used  by  him  while 
postmaster  as  a  posVoffice ;  that  one  O.  having  succeeded  him  in  that 
office,  had  license  for  him  to  enter  and  remove  the  public  property  of  the 
TTnlted  States ;  that  defendant,  as  assistant-postmaster  and  servant  to  (}., 
and  by  his  direction,  attempted  to  enter  for  that  purpose,  bat  was  resisted 
and  assaulted  by  plaintiff,  whereupon,  etc.  (Justifying  the  trespass).  JZmI 
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thai  the  JostificaUon  wu  good,  and  would  havo  been  to  without  ave* meal 
of  lice&M.    SUHmg  t.  Ward&n  (N.  H.),  80. 

TRUL. 

After  a  Jaiy  had  retired  to  oonf ider  of  their  verdiet,  the  ooart  sent  to  them,  la 
amwer  to  their  request,  an  instruction  in  writing,  and»  also,  a  oopj  of  the 
•latate,  without  the  knowledge  of  counsel  on  either  side.  HM,  error. 
8ta$e  y.  PatUntm  (Vt.),  900. 

TRUST 

1.  Where  the  property  of  a  corporation  consists  whoilj  of  real  estate,  and  a 
part  of  it  Is  taken  bj  eminent  domain,  the  compensation  therefor,  if  dis- 
tributed as  a  dividend  to  the  sliareholdera,  belongs -to  the  capital  and  not 
to  the  income  of  a  trust  fund  invested  in  the  shares.  HMTd  t.  Eldredgt 
(Msss.),  087. 

i.  A  bj  deed  conyejed  all  her  property, "  both  real  and  personal,"  to  a  trustee  in 
trust,  to  paj  the  income  to  her  during  her  life,  end  at  her  death  to  transfer 
the  property  as  she  should  by  will  appoint,  and  in  default  of  such  will  to 
convey  the  property  to  her  "  heirs  at  law.**  The  trust  property  was  all  per- 
sonaL  A  died  intestate.  HeUL^  that  the  trust  property  being  personalty, 
the  word  "  heirs  "  meant  the  persons  entitled  to  take  under  the  statute  of 
distribuMons,  and  that  therefore  the  property  went  to  A's  husband,  and  not 
to  her  eiaid.    Bweei  y.  DutUm  (Mass.),  744. 

VENDOR  AND  VENDEE. 

1.  Parties  h  4  a  contract  for  the  purchase  end  sale  of  real  estate;  defendant 
refused  to  oomplete  the  contract  by  accepting  deed  and  payixig  the  pur- 
chsse  price.  HM^  (1)  that  the  measure  of  damage  to  tlie  vendor  was  the 
difference  between  the  contract  price  and  the  value  of  the  real  estate  when 
the  vendee  refused  to  complete ;  (3)  that,  after  the  vendee  had  refused  to 
eomplete,  the  vendor  was  not  obliged  to  consult  him  or  obtain  his  consent 
to  a  sale  of  the  real  estate  to  another  party.    Oriiwold  v.  Sabin  (N.  H.),70. 

i.  Goods  were  bought  by  means  of  fraud  under  such  circumstances  as  entitle 
the  vendor  to  treat  the  whole  transaction  as  void,  and  the  vendee,  upon 
getting  possession,  immediately  transferred  them,  by  general  sssignment 
of  aU  his  property,  to  an  assignee.  Held,  that  the  vendor  could  maintain 
replevin  against  Uie  assignee.    FatrUy  v.  Linodlfk  (N.  H.),  182. 

See  Frauds,  808 ;  Statutb  or  Fratjds,  811. 

WAR. 

Aa  azeeutor  during  the  war  received  money  bequeathed  to  legatees  residing 
in  Indiana,  which  was  afterward  confiscated  by  the  Gonfederate  govern 
ment.  Hdd,  that  the  Confederate  government  had  authority  as  an  exer 
else  of  belligerent  rights  to  confiscate  the  property  as  of  an  alien  enemy 
and  that  act  released  the  executor  from  his  responsibility  therefor.  Nem 
ton  V.  BusJumg  (Vs.),  558. 

WATER  AND  WATER-OOURSES. 
See  Easbmbntb,  582. 
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WITNESS 

Wliere  the  sale  of  Uqaor  is  made  a  criminal  offense  bj  tlie  statute,  the  pur 
diaser  of  the  same  is  not  guilty  of  a  criminal  act,  and  hence  is  not 
excused  from  testifying  as  to  the  purchase  on  the  ground  that  it  woald 
to  criminate  him.    StaU  t.  Band  (N.  H.).  127. 

WORDS. 

"  (kmvietion;*  see  Pardon,  609. 

•  Created  by  Fraud"  nee  BANKBUPfCT,  Wl. 

**  Heire;'  see  Trust,  744. 

>^  TakiTig  of  Private  Propertjf"  see  Ck>NBTiTunoHAL  Law.  14t 
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